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State of Iinois, } e Thivd Geand Division,
- SUPREME COURT, XPRIL TEBM, X. D. 1862.

GIBORGE MEIXSEL

S,
CHAPMAN WILLIAMSON.

ERIROR TO TAZIEWICLL.

Abstract of Record.

Pleas to the June term of the Tazewell county circuit court, 1861. In
replevin and affidavit of plaintiff, that he was the owner of, and entitled to,
the possession of the property in controversy, and that the defendant had
unlawfully taken, and unlawfully and unjustly detained the same from him.

Writ of replevin and service on defendant, and delivery of property to
plaintiff.

Declaration in replevin, pleas of non cepit, and property in Phares Meix-
sel, and not the property of plaintiff; and that the defendant, as sheriff, by
virtue of an execution against Phares Meixsel, took the property, &c., and
issue on each plea.

September term, 1861. Trial and verdict for defendant, and new trial
awarded on motion of plaintiff, and cause continued to February term, 1862,
when the same came up on new trial, and being submitted on the evidence,
&c., to the jury, they found the defendant not guilty. Plaintiff moved for
a new trial; which motion the court overruled, and rendered judgment for
defendant.

And plaintiff thereupon prayed an appeal, which was granted on filing
bond; which was done accordingly.

The bill of exceptions shows that plaintiff offered and read in evidence a
note of hand of one Phares Meixsel, dated August 27th, 1860, and payable
to the plaintiff August 27th, 1862, for $910, with ten per cent. interest
from date, and a chattel mortgage in due form executed by Phares Meixsel
to the plaintiff, to secure the note offered in evidence, and upon the prop-
erty in controversy; which chattel mortgage was dated August 27th, 1860,
and duly acknowledged before a justice of the peace by Phares Meixsel,
and recorded the same day; which chattel mortgage, on its face, provides
that the possession of the property described therein, and now in contro-
versy, should remain with P. Meixsel until the note became due or was
paid, unless the same should be seized under an execution or attachment
against P. Meixsel, or be claimed by some other person before the note
beeame due or was paid, when it provided the plaintiff' should be entitled
to the inmediate possession, &e. g

To the reading of which, defendant excepted.

Plaintiff then called said Phaves Meixsel, who testified, that he was the
brother of plaintiff, and the person who executed the note and mortgage
read in evidence; that he executed them on the 27th day of August, 1860,
and on the same day acknowledged the mortgage before the justice who



certified thereto; and that the justice was an acting justice of the peace in
the precinct in which the witness then resided; that, at the time, he justly
owed his brother, the plaintiff, the sum named in the note; and that he
executed the mortgage read in evidence in good faith, on the property in
controversy, to secure the said note; and that the note and mortgage was
now as it was when he executed it; that the body of the note was not in
his hand writing, but the signature was his; that the mortgage was drawn
to correspond with the note, and the note, when he executed it, was made
payable August 27th, 1862; and that the difference in the appearance of
the writing constituting the figure 2, in the body of the note, arose from
using a different ink in writing it when executed; and the appearance of
the date of the note arose from the same cause; that the note, except the
signature, was, he believed, in the hand writing of one Jonathan Corey;
and that he (witness) wrote his name on the note and mortgage shown to
the court, and delivered them to the plaintiff on the 27th day of August,
1860, the day they bear date; and that he did not say to Warren or
Hagerman it was to delay his creditors.

The plaintiff then called Jonathan Corey, who testified that he drew the
note and mortgage in question, for the plaintiff, about the time they bear
date, and delivered them to the defendant to be executed, but was not
present when they were executed; that the figure 2 in the body of the
note was not in witness’ hand writing, but all the rest was; and that wit-
ness had affixed the date on the note since it was executed.

Defendant then admitted that he took the property in controversy out
of the possession of Phares Meixsel.

Plaintiff then proved that, before he commenced this suit, he demanded
the property of the defendant, and he refused to give it up; and that he
had been damaged by the detention and use of the property $6. It was
admitted by plaintiff that defendant had a valid execution against Phares
Meixsel, and took the property by levying the same thereon.

Defendant then called one Griswold, as an expert, who testified that he
was well acquainted with the appearance of hand writing after its exposure
for different times, and on being shown the note read by the plaintiff, said he
had no doubt that the date of that note and the figure 2 in the body of the
note, was made with a different ink from that with which the body of the
note was written, and had been put there long since the note was written, and
he would think it had not been on many days; and that, in his opinion,
the signature of the maker of the note was from different ink from the hody
of the note, but could not say from its appearance when it was put there.

The defendant then proved that he was sheriff, and levied the execution
in his plea alleged, on the property in controversy, while it was in posses-
sion of Phares Meixsel; and that, from the time the mortgage was exe-
cuted, P. Meixsel had possession of it, and it was the same property
described in the mortgage.

‘Which was all the evidence in the case.
The court then for the defendant gave the following instructions:
1. The court instructs the jury, that if they believe from the evidence

that the mortgage was not bona fide, but was made to delay and hinder the
creditors of said Meixsel, then the jury are to find the defendant not guilty.

2. If the jury believe from the evidence and statement of Mr. Corey,
¢ /Lsworn as a witness in this cause, that the witness Phares Meixsel has

~ sworn falsely as to the note having been dated at the time of execution;
« " and from such evidence that said Phares Meixsel is unworthy of belief,
the jury may disregard his whole testimony.
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3. If the jury believe from the evidence of Corey, that Phares Meixsel has
sworn falsely, and that he is unworthy of belief, and that there is no other
evidence to show that the mortgage was given bona fide, they will find for

defendant.

4. The court instructs the jury, that the mortgage and note, to be valid,
must have been made in good faith and bona fide; and that the productien
of said note and mortgage is only prima facia evidence of the good faith of
the transaction; and if the jury believe from the evidence, that it was not
made in good faith, they will find for the defendant.

5. The court instructs the jury, that if they believe from the evidence
that the note has been altered since its execution, and that Phares Meixcel
is contradicted by the testimony of other witnesses, and that the note was
altered to make it conform with the description in the mortgage, they may
take all those facts into consideration (o show that the mortgage was fraud-
ulent; and if they believe from the evidence that it was fraudulent, they
will find for the defendant.

6. The court instructs the jury, that if they believe from the evidence
that the note in question was altered since the execution to make it con-
form with the mortgage, and that said note was delivered to said George
Meixsel, and has been produced by his attorneys upon this trial, it is evi-
dence to show that he (George Meixsel) knew of the alteration and con-
sented to it.

7. If the jury believe from the evidence, that Phares Meixsel is so
unworthy of belief, they may disregard his whole testimony ; and if there
is no other evidence of the indebtedness of Phares Meixsel to George Meix-
sel, and there was no such bona fide indebtedness, they will find for defend-
ant.

8. The court instructs the jury, that they may take into consideration
and inspect the note and the testimony of Corey and Griswold, and if, from
all that testimony, they believe that the note was made payable on the
27th of August, 1860, and the mortgage was given to secure that note,
then Phares Meixsel had no right to retain the possession of the property
after that time, they will find for the defendant; and under this state of
circumstances, it does not make any difference whether the mortgage was
fraudulent or not.

9. The court instructs the jury, that Meixsel would not have any right
to correct the note to the prejudice of the defendant; and if the note was
made payable in 1860, the plaintiff nor any one else had any right to cor-
rect it to the prejudice of the defendant.

Which instructions the court then and there gave to the jury; and to
the giving of which, the plaintiff then and there excepted; and thereupon,
the jury returned a verdict for the defendant; and thereupon the plaintiff
moved the court for a new trial, for the following reasons:

1lst. The finding of the jury was contrary to-the evidence.

2d. The finding of the jury was contrary to the law.

3d. The finding of the jury was contrary to the instructions of the court.

4th. The finding of the jury in the cause was totally at variance with all
the evidence, and the instructions of the court.

6th. The court gave improper instructions for the defendant.




Which the court refused, and the plaintilf then and there excepted, &c.,
and filed appeal, bond, &c.

Assignment of errors:

1. The court erred in overruling the plaintiff’s motion for a new trial,
and in rendering judgment for defendant.

2. The court erred in giving the defendant instructions asked for.
The 2d, because it was improper.

The 3d and 4th, because they were unwarranted by the testimony.
The 6th, because it is immaterial.

The 7th, because it is not based on the evidence, and is calculated to
mislead.

The 8th, because not in accordance with the law. ”

The 9th, because it assumes that the note was corrected to the prejudice
of the defendant, without evidence; and each and all are calculated to mis-
lead the jury.

B. 8. PRETTYMAN, tur Pluntif.
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