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APPELLANT'S BRIET.

The said Superior Court did not acquire jurisdiction of the person

of appellant, there being no service of process known to the law.
Ogle v. Coffee, 1 Scammon, 239.
Wilson v. Greathouse, 1 Scammon, 174.
Clemson and Hunier v. Hamm, 1 Scam., 176.
Bellingall v. Gear, 3 Scammon, 575; and

aunthorities there cited.

Ball and others v. Shattick, 16 Illinois, 299.
Boyland v. Boyland, 18 Illinois, 551.

There are but two modes of serving process established by law—
1st, by reading ; 2d, by copy. The officer in the case at bar has not
pursued ecither of these modes, Lut has volunteered a return unknown to
the Jaw in these words:

“Served the within writ on the within named Hugh Maher, by én-
Jorming him of the contents of the within writ, and he accepting service,
the 12th ot October, 1860.” In the case of Wilson v. Greathouse, 1
Scammon, 174, supra, the return was in these words: ¢ Executed on
the within defendant by his reading the within.” The return was held
to be insufficient and void. Surely, if the reading by the defendant
himself is not sufficient, it would not be sufficient for the officer to mere-
ly énform a defendant of the contents or character of the writ. All of
these cases proceed upon the ground that the sheriff' is a mercly menis-
terial officer, and the law determining Zow they are to act, and that they
st act strictly weithen the law which is their power.of attorney. They
are not supposed to be competent or clothed with legal power or capacity
to enform parties of what legal process is.




These duties are very simple and well defined; they are to eakibit and
read the writ to the defendant. In the case at bar, it is not pretended
even by the return that the writ was either ever exhibited or read,
neither the one nor the other. A judgment by default rendered on such
a return is as shown by all of the authorities coram non judice.

Said Court erred in not setting aside said default and permitting
the appellant to plead his said action. It is an elementary principle of
law and justice that no person should be multcher in damages without
having an opportunity of defending himself. Or having, as it is termed, a
“day in court.” The appellant swears (see page 16 of abstract) that
“he did not know of the pendency of this suit ; did not communicate
the fact of the pendency of this suit: did not appear and plead to
the same, nor did he in any manner have knowledge of the existence
or pendency of the same until the 22d day of December, 1860,
when for the first time he learned that a judgment had been rendered
for over one thousand dollars in favor of said Bull, and against this affi-
ant and his co-defendant Kelley.”

The truthfulness of this statement is apparent from other matters

appearing inthe record. The action is covenat in a court of law on co-
partnership articles. It is obvious that no action atlaw conld be main-
tained on the same, the appellees remedy it hie had any, being in a court
of chancery. That a successful defence could have been made is quite
obvious. Appellant also swears that he had a complete defence on the
merits. ITe likewise swears (which is not denied,) that atthe time of
this pretended service of process on the 12th October, that said appellee
then had pending a billin Chancery against him and his co-defendant
on these same articles of co-partnership, and that the process that the dep-
uty sheriff Anderson énformed him about was an injuction in the chan-
cery suit. This very circumstance forcibly illustrates the wisdom and
policy of the various and repeated rulings of this honorable Court re-
stricting the officer to a simple and exact discharge of his ministerial du-
ty. Had the officer taken out his swmmons and read it, the appel-
lant could not kave been misled. But instead of this; it is not pretended
that he ever took it out of his pocket. Ile Znformed him he says of its
contents. This will not answer. Thereis no pretext or pretence for
saying other than that the appellant was méisinformed and misled.. This
is obvious from the fact that he did not speak to his counsel about it.—
That he did not speak to his co-partner Kelley in regard to it. From the
fact that he made no defence whatever additional to all of which he sol-
emnly swears that he knew nothing whatever of the service of any pro-
cess on him in this case—but supposed the process spoken of by the dep-
uty when he met him on the street related to the chancery suit #en pend-

ding between the same parties on the very articles of co-partnership on

whnich this to say the least of it most extraordinary action of covenant

was brought.




How could he suppose an action of covenant was brought when he
knowing the law to be that no action at law could be instituted against
him, he being a partuer of the appellee. Every fact and circumstance
concurred to totally disarm him of all suspicion or supposition of the pen-
dency of this action of covenant.

A great wrong has been done the appellant by no fault ot his, and it
appears absolutely amazing that the Court below refused to correct that
wrong. The correction could do the appellee no harm if his demand was
sustainable. The Court could have imposed such terms as it chose.

There is something repugnant to natural justice and right to hold a
party to be fleeced and robbed, through the mere formsot law, having no
chance to be heard in his vindication or defence.

The action of the Court below would secem to be to use the mildest
form of expression Zyranical, in the extreme. The appellant was wholly
faultless. He had been misinformed instead of having been informed,
and had throughout conducted precisely as your Honors or any prudent
and honorable gentleman would have conducted himself and while his

rights are to be outraged, and his property stripped from him by the mere-
est trickery and chicanery, is more than we can understand.

W. W. DRUMMOND,
EDW’D. H. BRACKETT,
Appellant’s Attys.







SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVVA,

HUGH MAHER, IMPLEADED WITIK
EDWARD KELLY, Appellant,

V8.
CADWALLADER BULL, Appellee. |

AxL the errors which are assigned in this case by the Appellant,
are confined to the ruling of the Court in not setting aside the
motion made by the Appellant, based upon afidavits, to set aside
the default which was entered in this cause. The Clerk hasincor-
porated the motion and the affidavits into the transcript of the
Record, but this is clearly erroneous, and does not make them a
part of the Record.

There is no bill of exceptions in the case, therefore the Appel-
lant cannot take advantage of a single one of the errors assigned
by him; and this judgment should be affirmed.

14 I11. 58.
4 Gil. 326.
1 Scam. 588.
2 Gil. 728.
3 Gil. 366.
11 111 586.
4 Scam. 419.
5 Gil. 126.

ELLIOTT ANTHONY,
Attorney for Appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIT,

APRIL TERM, 1861, AT OTT.AVV..

HUGIL MAHER, IMPLEADED WITIH
EDWARD KELLY, Appellant,
vs.

JADWALLADER BULL, Appellee.

ArwL the errors which are assigned in this case by the Appellant,
are confined to the ruling of the Court in not setting aside the
motionmade by the Appellant, based upon afiidavits, to set aside
the default which was entered in this cause. The Clerk has incor-
porated the motion and the affidavits into the transcript of the
Record, but this is clearly erroneous, and does not make them a
part of the Record.

There is n0 bill of exceptions in the case, therefore the Appel-
lant cannot take advantage of a single one of the errors assigned
by him ; and this judgment should be affirmed.

14 111, 58.
4 Gil. 320.
I Scam. 538.
2 (il 728,
3 Gil, 360.
L1 111 586.
4 Scam. 419,
a Gil. 126.

ELLIOTT ANTHONY,
Attorney for Appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIT,

APRIL TERM, 1861, AT OTTAVVW.A.

HUGII MAHER, 1MPLEADED WITII ]
EDWARD KELLY, Appellant,
V8.

(
JADWALLADER BULL, Appellee. |

ArL the errors which are assigned in this case by the Appellant,
are confined to the ruling of the Court in not setting aside the
motion made by the Appellant, based upon afidavits, to set aside
the default which was entered in this cause. The Clerk hasincor-
porated the motion and the affidavits into the transcript of the
Record, but this is clearly erroneous, and does not make them a
part of the Record.

There is no0 bill of exceptions in the case, therefore the Appel-
lant cannot take advantage of a single one of the errors assigned
by him ; and this judgment should be affirmed.

14 TII. 58.
4 Gil. 320.
1 Scam. 588.
2 Gil. 728.
3 Gil. 366.
11 T11. 586.
4 Scam. 419.
5 Gil. 126.

ELLIOTT ANTHONY,
Attorney for Appellee.
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Printed by Jameson & Morse, 14 La Salle, St. Chicago.

SUPREME COURT OF THE STATE OF ILLINOIS.

HUGH MAHER, IMPLEADED WITH
EDWARD KELLEY, ‘l

\ dppeal from the Superior Court
[ of Chicago.

VS.

I
]
CADWALLADER BULL. |

ABSTRACT.

L

October 12, 1860, said Bull commenced an action of covenant in
said Superior Court of Chicago, against said appellants. Damages laid
at $3000. Summons was issued and scrved on the same day. The fol-
lowing is a copy of the amended return of service of the ofticer, to wit :

¢« Served the within writ on the within named Hugh Maher, by in-
forming him of the contents of the within writ, and he accepting ser-
vice the 12th of October, 1860, the other detendant not found in my
County 12th October, 1860.

JOHN GRAY, Sherifl,
By Georce AxpERsoN, Deputy.”

(See pages 3 and 4 of Record.)

IL.

On the 23d November, 1860, said plaintiff filed his declaration in
said action of covenant, (see pages 4, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14
of record) in the words and figures following, to-wit:

“ Tue Surerior Court or Curcaco.
Of the November Term, 1860.

SraTe or ILLiNots, |
88.
Cook County.

Cadwallader Bull, plaintiff in this cause, by Hervey,
Anthony & Galt, his attorneys, complains of ugh Maher and Edward
Kelley, defendants, who have been summoned, &c., of a plea of Breach
of Covenant.




For that whereas, herctofore, to 