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SUPREME COURT.

APRIL TERM, 1868.

s00e——

Tae CrysTAL LAke Ice Coarany
and
Joux S. WHEAT,

. Lrror to Cook.

Franois W. BuckINGHAD,
Adm’r of William Backus,
and
A1exANDER C. COVENTRY.

On the 13th day of July, 1858, John S. Wheat, one of
the defendants in the case of Backus v. Baker et al, filed a
petition to have the decree set aside, as to him, for the reason
that he had not been personally notified of the pendency of
the suit. On the 21st day of March, 1859, the prayer of
Wheat’s petition was granted and the decree set aside as to
him. Wheat then filed a demurrer to the bill which was after-
wards, on the 1st day of February, 1862, sustained. The
complainant then moved for leave to file a supplemental bill,
which was granted on the 18th day of February, 1862. The
supplemental bill was filed April 24, 1862, making the Crystal
Lake Ice Company, and the defendants in the suit of Backus
». Baker et al., parties defendants thereto. It sets out the
substance of the original bill and avers that all and singular
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the allegations, statements, and charges in said original bill
contained are true. That on the day of

1857, the defendants in the original bill having been duly no-
tified to appear, made default which was entered, and bill of
complaint taken as confessed against them, and the matter

referred to the master to take proofs.
That on the 23d of October, 1857, proofs were taken, and

master made his report, filed the 17th ot December, 1857,
stating that all the material allegations in the bill were proved,
and on the same day final decree entered, confirming master’s
report; and by way of supplement, states that before final
decree entered, Alexander C. Coventry was appointed receiver,
and proceeded to perform his duties as such.

That Backus, at the time he filed original bill, was a stock-
holder in said Company. That in March, 1857, the Crystal
Lake Ice Company was indebted to Wilcox, Lyon & Co., in
about $400, who in April, 1857, commenced suit against thewn,
and afterwards obtained a judgment in Cook County Court of
Common Pleas, against said Company, and is the same judg-
ment mentioned in the original bill, and was obtained prior to
filing that bill. That execution had then issued thereon, and
was a lien on the property of the Company, in Cook county.

That the Crystal Lake Ice Company was then owing about
$3,000 to its servants and laborers, which had not at the time
said bill was filed, been due one year, and was also indebted
to other persons in about $12,000, for debts contracted in
course of its business, and was threatened with suit upon a
large portion thereof, within one year from the time the same
was contracted. :

"Phat the property of said Company was a trust fund for
the payment of its debts, and it was then and there the duty
of the Company and its trustees to appropriate the property
and effects of the company to the payment of its debts; and
to sell and dispose of the same for that purpose; and particu-
larly as said Company was insolvent, and notwithstanding its
insolvency was then attempting to carry on its business, wzlz)ich
was unprofitable and carried on at a loss; and that it was not
possible to carry it on without a loss, and thereby the gaid
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Backus and the rest of the stockholders were put in great jeo-
pardy of becoming liable for a large amount of the indebted-
ness of said company, of which there was no prospect of their
being reimbursed out of the business or profits of said com-
pany.

That at the time of filing bill, a small portion of the pro-
perty of the Company consisted of real estate and the build-
ings thereon, worth about $500, and {it for no other purpose
except that of storing ice; of wagons specially constructed to
carry ice; of horses and harnesses belonging thereto, neces-
sary for the business of the Company, and mainly fit to carry
on such a business; and a large amount of ice in ice houses,
for the delivery of which the horses, etc., are necessary, and
without which the ice would be of little value to any one; and
the property could not be sold separately or in parcels to
advantage to the Company or its stockholders.

That the trustees, and the Company itself, failed to act in
the premises, or canse any sale of the property of the com-
pany to be made to apply in payment of its debts, as they
ought to have done as soon as the Company became insolvent.
That they pretended and gave out it was not necessary to do
80, and it was not their or either of their business to do so.
Charges that the Company was then insolvent and unable to
pay its debts, much of which was due to laborers who were
actually necessary to the Company in order to carry on its
business,

That at and before the 1st of July, 1857, said laborers were
on a strike, in consequence of non-payment of their wages
due them, and refused toserve the Company in the delivery of
ice, or allow others to do so. That this derangement of its
affairs had continued for several weeks prior to filing said orig-
inal bill. In the meantime, ice which the Company had stored
at great expense, was melting away, and would continue to be
left to melt away during the summer months, to its entire loss,
and no prospect that the Company would have the ability to
bring ice into market for sale, and thereby the personal liabil-
ity of Backus asa stockholder was daily becoming greater,
and the ability of the Company less.
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That the railroad company was refusing to transport ice,
because the company was not able to pay its transportation
bills, and that thereby the company could not get its ice from
Crystal Lake to Chicago, to supply its customers. That it
had large contracts with saloons and hotels, to supply them
with ice during the season, which they would not be able to
comply with, and so the Company and its stockholders be lia-
ble for failure to deliver ice on such contracts.

That the good will of the Company in supplying its cus-
tomers with ice was another and large element entering into
and constituting its capital in business, which could only be
made available by the sale of the whole property of said Com-
pany, used inits business; that such good will was then in
great danger of being lost, owing to the total inefliciency of
the Company.

That the sheriff threatened to sell the property of the
Company under Wilson, Lyon & Co’s judgment, unless it was
paid, which the company could not do; and that he would
have sold the property and realized but a small sum it a re-
ceiver had not been appointed.

That the court appointed Coventry temporary receiver of
the property of the Company, with power to act immediately,
who went on under the order of the court and took possession
of it.

That he sold the property after the bill was filed, and
applied the same to the payment of the debts so far as it
would go.

That all and singular his proceedings prior to the final de-
cree, were necessary to protect the interests of those interested
in the affairs of said Company as creditors and stockholders,
and have all been ratified and approved by the court; that his
proceedings in paying out said proceeds have been in pursu-
ance of the order of the court ; that his acts and doings were
performed before any application to the court by any of the
stockholders, or by Wheat, to alter, disturb or interfere with
.saild ﬁlnul decree, or any of the Proceedings under said origi
nal bill.

That said Wheat was duly brought into court by publica-
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tion under the statute; that nearly one year after the final
decree had been rendered and substantially carried into effect,
said Wheat appeared and offered to file his answer, but none
other of the defendants have appeared to defend said suit, or
disturb said decree.

That said Wheat claims to be entitled, as a stockholder of
said Company, to question the acts and doings of this court,
because brought in by publication, and not by personal service
of notice, but denies that he has any right to, and insists that
by his negligence he is estopped from questioning the doings
ot' the court and its officers in executing said decree, so far as
executed before he appeared.

That all of the stockholders of said Crystal Lake Ice Com-
pany were made parties by name, but that the Crystal Lake
Ice Company was not by its corporate name ; that under the
circumstances set out in original and supplemental bills, the
Orystal Lake Ice Company was merely a nominal party in
nterest, and in its corporate name and capacity had no actual
interests or rights in the subject matter of said suit and the
relief therein prayed against its stockholders over and above
the rights and interests of the stockholders by said bill,
brought into court as aforesaid; and that to the end that said
Backus and his personal representatives, and all other persons
who have acquired rights under said final decree, or by reason
of filing said original bill, may have the full benefit thereof, it
is necessary that said Crystal Lake Ice Company, by name,
should be brought into court and made a party to the proceed-
ings had under said original bill. The bill prays that the Crys-
tal Lake Ice Company, and the other persons who were parties
to original bill, may answer the supplemental bill, and that
the Crystal Lake Ice Company may be held bound by said
final decree, as fully and completely as if orignally made a
party to the said original bill of complaint, and that John 8.
Wheat may be held concluded from disturbing the said final
decree, as to any action had thereunder, prior to the time of
his appearance to defend said suit, with the usual prayer for
process.

On the 25th day of February, 1862, the defendant, Wheat,
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and some of the other defendants, answered the supplemental
bill, to which answer a replication was filed. The Crystal
Lake Ice Company filed a general demurrer, which was over-
ruled. On the 28th day of June, 1862, the Crystal Lake Ice
Company answered the bill, to which answer a replication was
filed. The cause was heard on bill, answers, replications and
evidence, and a decree rendered for the complainant. The
evidence substantially sustains the allegations of the bill upon
this branch of the case.

I. There is but one point to which the defendants in error
desire to call your Honor’s attention, in addition to the points
presented by the defendant in No. 90, Baker et al. v. Buck-
ingham. The managing officers of the Crystal Lake Ice Com-
pany had personal notice of the proceedings in the case of
Backus v. Baker et al., on the 14th day of July, 1857, four
days before the receiver’s report of sale was confirmed. Those
proceedings might have been arrested during those four days,
had such officers desired it. The Company had sustained no
injury up to that time, by the action of the court, and the only
injuries it had then sustained were from the causes alleged in
the bill.

The acquiescence of the managing officers in allowing
the receiver’s report of sale to be confirmed, and the proceeds
of such sale to be paid to the creditors of the Company, one of
whom was the railroad company represented by Johnson, one
of the trustees, created an estoppel, upon the trustees and their
co-stockholders, from claiming the property or its proceeds.
The property was sold for all that it was worth, and the pro-
ceeds were applied in payment of the Company’s debts, and
in the discharge of the individual liability of the stockholders,
with the full knowledge of the trustees, and without any dis-
sent on their part. The acts or omissions of the trustees,
which would estop them individually, will be held to estop
those whom they represented. ;

The stockholders cannot, in the name of the corporation
recover the property or its proceeds, when they as individuals
are estopped from claiming it. Equity and good conscience
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forbid their taking advantage of their own laches, and they
cannot first recover the proceeds, and put them into the cor-
poration chest, and then, as stockholders, divide them among
themselves. The decree of the court below, upon this part
of the case, is founded upon the most simple and plain prin-
ciples of justice.

II. The first error assigned is, that the court below had no
jurisdiction to render the decree of December 17, 1857, in the
case of Backus v. Baker et al. In addition to what has
already been said in regard to that decree, it is suggested that
the Orystal Lake Ice Company was not a party thereto, and
it was set aside as to Wheat, and it isnot perceived how either
of them can assign errors in its rendition.

The second and fourth errors assigned relate to the power
of the court to permit amendments of the record after sustain-
ing a demurrer. The power to do what was done in this case
is unquestioned, and its excrcise was a matter of discretion
not revisable in this court.”

Adm’r of Smith v. Adw’r of Wainwright, 25 Verm. 97.

THe third and ninth errors assigned are, substantially,

_that the supplemental bill should have been dismissed for
want of equity, and it is deemed unnecessary to add anything
to what has already been said upon that subject.

The fifth error assigned is, for not dismissing the original
bill, on the motions of the defendants, Baker ¢t al., after open-
ing the case as to Wheat. In addition to what has been said
upon that subject, in the case of Baker et al. v. Backns, Adm’r,
it may be suggested that the parties who claim to be aggrieved
by the refusal of the court below are not before the court in
this case which, it would seem, was necessary in order to have
their grievances heard. A consideration of the fitth and sixth
errors assigned, requires a statement of the facts in regard to
them. In August, 1858, the Crystal Lake lee Company com-
menced an action of trespass agaiust A. C. Coventry, and
others ; and thereupon Coventry filed a Lill to restrain the pro-
sccution of the suit, which was on the 1st day of February,




1862, ordered to stand as a petition in the suit of Backus v.
Balker et al. Uponthe bill of Coventry, thus ordered to stand
as ap etition, an injunction was granted ; and afterwards on the
15th of February, 1862, a motion was filed to dissolve the in-
junction which was brought on to be heard March 26, 1862 ;
and on the 27th day of March, 1862, the defendants withdrew
their motion to dissolve the injunction, and for leave to sue the
receiver; and thereupon the court ordered, that the injunction
stand until further order. The order thus made was not a
final decree from which an appeal could be taken, and, as
the case then stood, was eminently proper. Itis well settled
that when a court orders a receiver to take possession of speci-
fic property, as in this case, it will not allow its officer to be
sued for obeying its mandate. It was a contempt of court to
commence the suit.

2 Daniels, Ch. Pr. 127

Angel v. Smith, 9 Vesey.

Brooks v. Greathead, 1 J. & W. 178.
Parker v. Browning, 8 Paige, 388.
Astore v. Heron, 2 M. & K. 890.
Froud v. Lawrence, 1 J. & W. 655.
Bailey v. Devereuwx, 1 Verm. 269.
May v. Hook, 1. Dick. 619.

Anon. 6 Vesey, 288.

Inthematter of Merrick,5 Paige,131.
Noe v. Gibson, T ib. 518.

The positions of the plaintiffs in error in regard to the
fifth and sixth errors assigned is, that the Company had been
guilty of' a contempt of court, and the court made an interlo-
cutory order injoining its proceedings. The Crystal Lake Ice
Company moved to dissolve the injunction and then withdrew
its motion and there the matter now stands. There may be
well noticed in this connection the petition of the Crystai
Lake Ice Company, filed April 26, 1852, the prayer of which
was denied at the final hearing. This petition was supported
by the affidavits of Amos Page and W. T. Burgess, and re-
sisted upon the answer of Coventry, and the afidavits of
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Hiram Joy, Augustus Frisbie, George H. French, James
Smith, and Charles Edwards. It was an application addressed
to the discretion of the court for leave to sue its officer for
having executed its mandate, after the party making the appli-
cation had received for its own use and benetit, the proceeds
of the property for the taking of which it desired to commence
snit. The Company with a full knowledge of all the facts
chose to lie by, have the property sold for its full value, and
the proceeds to its use without dissent, so as to get out of debt;
but when that desirable end was accomplished, it came to the
court, clear of debt it not with clean hands, for leave to replen-
ish its treasury by a suit for the property with which its debts
had been paid.

III. On the 25th day of February, 1862, William Baker,
Samuel F. Johnson, Amos Page, Joel H. Johnson, Clark
Lipe, John S. Wheat, Abel W. Fuller, and James F. Pierson,
filed a cross-bill in the supplemental cause then pending,
praying to have the decree of December 17, 1857, reversed
and set aside. Personal service was had upon these persons
except Wheat, and they were all concluded by decree which
they prayed to set aside. The supplemental bill sought no
relief against any of the defendants in the cross-bill except
‘Wheat, and they could not sustain such a proceeding for that
purpose. The decree of December 17, 1857, could only be
set aside by a bill of review or writ of error.

2 Barb. Ch. Pr. 90 et seq.

2. The original final decree was already set aside as to
‘Wheat, and he could not sustain a cross-bill for that purpose;
neither could he sustain the bill to set aside the decree as
against the other complainants.

3. The original decree is never opened by reason of filing
a supplemental bill, even where the decree is only nisi.
There must be a decree upon the supplemental bill, and the
supplemental cause cannot be heard with the original cause
without a special order; and then only where it is desirable
to give further directions in the cause as it stands.

Lord Red. p. 64.
15 Sim. 76.
2 Barb. Ch. Pr. 79.
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4. Tt was sought in the court below to re-christen the cross-
bill, and turn it into a bill of review, but it was discovered that
such a suit is an original one, and not a mere dependency like
a cross-bill. The defendants in the original suit were not in
court and were not attempted to be brought in, and there
would seem to be some difficulty in sustaining a bill of review,
where only eight out of twenty-five defendants were before
the court.
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IN THE

Suprese Conrt of the State of Hmois,

THIRD GRAND DIVISION,

APRIT, TERM, A_D. 1863.

Tur Crystar Laxr Ice CoxraNy, WiLLIAM Ba-
KER, Anos PagE, Jacon P. Easmaax, Jonn H.
Wiceins, Grorcr P. Crazg, Issac G. WiLson,
Benxsamiy W, Hopgrr, Jr., A. A. Hopgrr,
W. B. BensoN, S. J. CuyvLEr, Samuer P. Jous-
soN, JorL H. Jonnson, CrLark Lipe, SaMUEL
W. Perry, JonNx S. WneaT, Anen W. FuLLER,

J. H. Epwarps, J. M. Stone, Gmozz‘cm TYLER, Ervor to Coolk
ArLviN W. Jupp, Cares Rici, Jaxes T. Prersox,

Bl
: Cirewit Cownt.
Davier L. Weres, Ewmons Tavror, Charies ¢
Tuomeson, and Lewis J. MvLrorp,
Plaintiffs in Error.
versus

Fravers W. Buckinemad, Administrator of William
Backus, deceased, and ArLexanoez C. CovEenTRY,

Defendants in Error.

ABSTRACT OF RECORD.

Bill filed July 1, 1857, sets forth that on the 15th December, 1855,
Amos Page of Janesville, Wisconsin, Charles E. Thompson, ot Phila-
delphia; John IL. Wiggins, of Wisconsin ;- George P. Clark, of Boston,
Massachusetts, with Daniel L. Wells, of Wiscousin, associated them-
selves together, and purported to form a corporation for the manufactur-
ing, cutting, working, vending and dealing in ice, under the name of' the
Jrystal Lake Tee Company 5 said Wiggins, Wells and Thompson, on the
15th of’ December, 1855, residing in Chicago; and for that purpose they



Trinuxe Book AND Jon Orrick, b1 Clark Streel, Chicago.

IN THE

Supreme Court of the State of 'Hlmis,

THIRD GRAND DIVISION,

APRIT, TERM, A_D. 18683.

Wirniax Barer, Avos Pack, Jacon P. EasTMAN,
Joun II. Wicains, Groree P. Crarxk, Issic G. \
Wirson, Bexsayuny W. Hoserr, Jr., A. A. Io-
sert, W. B. Bensow, S. J. CuvLer, Samuen P.
Jouxsoy, Joer H. Jonxsox, CLark Lisse, SAMUEL
W. Perry, Jonx S. Wuear, Aner W. FuLLEer,
J. II. Ebpwarps, J. M. Srone, Groree TyLer,
Arviy W. Jupp, Cares Ricn, Jaxes T. Piersox, \ Lrror to Cook
e o V. i g P PR ey o Ll ) S O i
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filed in the office of the clerk of the county of Cook, a certificate of in-
corporation, a copy of which is annexed to the Dill, as follows :

“ Incorporation of the Crystal Lake Ice Company. To all to whom
these presents may come, Greeting: This is to certify, that we, whose
names are hereunto subseribed, have, on the 13th day of D'ecember, in
the year of our Lord one thousand eight hundred and fifty-five, asso-
ciated ourselves together, and formed a company under the provisions of
the act, entitled “ An act to anthorize the formation of corporations for
manufacturing or mechanical purposes,” approved February 10th, 1849
That the corporate name of said company shall be the Crystal Lake
Ice Company. That the object for which said company is formed, is the
cutting, working, nmnufactnrix@, vending, and dealing in ice. That the
business of said company shall be carried on in the town of Algonquin,
in the county of McHenry, and in the city of Chicago, both in the State
of Illinois. That the said company shall have succession and a cor-
porate existence for the term of twenty-five years, from and after this
date above mentioned. That the capital and stock of said company shall
be fifty thousand dollars, divided into five hundred shares of one hun-
dred dollars each.: That the number of trustees ot said company shall
be five, and the following named persons, a majority of whom are citi-
zens of this State, and stockholders in this company, shall be trustees for
the first year, viz. : Amos Page, Charles E. Thompson, John II. Wig:
gins, George . Clark, and Daniel L. Wells.

AMOS PAGE.

CIIAS. E. THOMPSON.
JOIIN H. WIGGINS.
GEO. P. CLARK.
DANIEL L. WELLS.”

A certificate of acknowledgment by them, before L. C. Hall, Notary
Public, on the 15th of December, 1855, under his notarial seal.

That at the time of the formation of said Crystal Lake Ice Company,
the said five hundred shares of stock were taken and held by the follow-
ing persons : William Baker, 5 shares; George P. Clark, 84 shares; E.
J. Cuyler, 5 shares; Amos Page and Jacob P. Eastman, under name of
Eastman & Page, 100 shares; A. A. IIobert, 10 shares; Samuel F.
Johnson, 50 shares; Joel II. Johnson, 60 shaves ; Clark Lisse, 10 shares;
Charles E. Thompson, 33 shares; Samuel W. Perry, 50 shares ; John 11
Wiggins, 33 shares; John S. Wheat, 10 shares; Daniel L. Wells, 50
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shares; Emons Taylor, 10 shares ; and the complainant, 25 shares—in
all, 485 shares, (leaving 15 undisposed of), upon which assessments have
been levied to $60 on cach share, in all amounting to $29,100, upon
which $23,055 have only been paid.

That the names of the present holders of stock are set forth in sched-
ule B.

That assessments have been levied upon the stock, and each and ali
of the stockholders are in default in paying the same. The bill then
states transfers of stock by different stockholders to other persons, giving
their names, and that such transfer was without the knowledge or consent
of the complainant.

That since filing said certificate, said Amos Page, John H. Wiggins,
Charles E. Thompson, Daniel L. Wells and George P. Clark, next pur-
ported to organize said company, by the appointment of Amos Page, as
President, and’ George P. Clark, as Treasurer and Sceretary of said
company.

That Alexander C. Coventry, was sceretary and treasurer of said
company.

That in consequence of removals and changes of residence, on the
30th day of March, 1857, Samuel W. Perry, John II. Wigeins and
Amos Page, the trustees of said corporation, all became non-resident,
and the company had no trustee who was a citizen of the State of

Illinois.

That by the by-laws of said company, the annual meeting of the stock-
holders thereot” was to be held at its office in Chicago, on the first Mon-
day of November in each year, and the trustees were to be elected annu-

ally at each meeting.

That no annual meeting was held on the first Monday of' November,
1856.

That the secretary ot the company did not give thirty days notice of a
meeting of the company as required by the by-laws, and the trustees pre-
tended to hold over in their offices without any election.

That at a meeting of the stockholders of aid company, held at their
office in Chicago, on or about the 15th of June, 1857, Wiggins, Clark,
Perry and Wells, were removed from their office, and Page resigned his
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office ; and at the same time Amos Page, of Wisconsin, and Samuel F.
Johnson and William Baker, of Illinois, were elected trustees.

That the said company have not complied with thelaw of February,
1849, in this, that they have not kept an alphabetical list of their stoclk-
holders, showing their residence, number of shares, and amount of stock
paid in, in their office.

That they never have published in any newspaper a report showing
the amount of capital, the proportion paid in, and amount of existing
debts; and that one-half of the capital stock was not paid in within one
year of its said organization, and has never yet been paid in.

That the said company has never engaged in any manufacturing, agri-
cultural, mining or mechanical business; but have been engaged in cut-
ting and vending ice, and there is no such business known as manufactur-
ing ice.

That said company has never been legally organized as a corpomti'on,
and has never existed as a corporation ; but that as a matter of fact, the
same has been since its organization, a general copartnership, and that
the property of said company is now held as general partnetship pro-
perty.

That it it were legally organized, and ever existed as a corporation, it
ceased to exist as such on the 15th day of December, 1856, because one-
half of the stock of said company had not been paid in on that day.

That the property is now held as partnership property, and the mem-
bers of said company are severally liable for the debts of the company
as copartners.

That soon after the formation of said company as aforesaid, it com-
menced the cutting of ice, and erection of ice houses at Crystal Lake, in
the town of Algonquin, McIlenry county, Illinois, for the purpose of
storing ice, and purchased some small tracts of land of moderate extent
for the purpose of erecting ice houses, and also for right of way for a
railroad track from their ice house to the Chicago, St. Paul & Fond da
Lac Railroad. The title to all of said grounds and tracts of land, so
purehased as aforesaid, being taken in the name of said Amos Page, and
by him held as trustee for the company ; a full deseription of which is con-
tained in schedule C—and soon after commenced laying and grading a

railroad track of about one and seven-cighths mile in length, all of which
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were crected and finished at a great and improvident expense, and with -
out regard to the truc interests of the stockholders of said company.

That the company did business during the year 1856, at a loss of more
than $6,000.

That during the winter last past, the company cut and stored ice at a
great expense ; and in the last spring, (1857,) purchased horses, wagons,
harnesses, and other articles, to deliver ice within Chicago; proceeded
to the erection of houses and fences, which were nearly completed, for
the stabling of horses and the storing of wagons.

That said company is now continuing in its said business, and continu-

ing the same in Chicago, at a monthly loss of five hundred dollars.

That the company is greatly in debt and embarrassed for want of
means—owing $7,000, and the stockholders refuse to help the company,
or advance the means to relieve it of its embarrassments.

That in April, 1857, judgment was obtained by Wilcox, Lyon & Co.
against the company, in the Cook County Court of Common Pleas, for
$412.25 and costs, upon which execution has been issued, and is now in

hands of sheriff, and the personal property of the company liable to be
seized and sold under it. -

That the creditors of the company have long been delayed, and are
threatening to commence suits against it. That notes and acceptances
of the company are maturing, and no provision made to meet the same.

That the company employs a large number of laborers, whose wages
have not been paid, and that some of them were on a strike, and refused
to work or permit others to work, for the reason that their wages had not
been paid, and the company has no means to pay them with.

That all the property of said company, excepting its real estate, which
is of little value, and of a perishable nature, and cannot be kept except at
great expense and deteriorated in value, and that if the property were
solil at a forced or sherift’s sale, it would not Lring enough to pay
demands against the company.

That the business and property of said company is of a peculiar nature,
and one which would at the present time, at a fair sale, realize more than
sufficient to satisfy all demands against said company ; but if held till
the season is past, could only be held at an expense to the company, and
depreciation upon the amount and value thereof, as it could not be sold
for as much as it could now be sold.



/ ot
(c— cete

e

s
DL i .20

RECORD

PAGE.

20

8]
o

6

That a large portion of the property of said company consists of 10,000
tons of ice, which,if it were carried over or into the warm weather, must
greatly deteriorate in value, and lessen in amount.

That the wagons of the company are built expressly for its business,
and of comparatively little value for other business, and that the com-
pany holds a large number of horses, which are a great expense to it.

That said company is hopelessly insolvent, and if the property of the
company is not sold by a receiver to pay the debts, then the same will be
sold at a sheriff’s sale to satisfy judgments against it, at a great sacrifice.

That the real estate held by said company, and standing in the name
of Amos Page, is of very little value except for said ice business, and
from its situation and position, as well as nature, it is greatly for the
interest of all the parties concerned that it should be sold with the other
Property of said company.

That of said 485 shares of stock, 812 shares are held by persons
residing in Wisconsin, Michigan, Massachusetts and Minnesota ; that the
remaining 172 are held by twelve persons, except complainant, who
reside in the State of Illinois, two of whom, only, live in the county of
Cook.

That all of the shareholders of said company have been advised of its
condition, urged to assist it, and failed to do so.

That the affairs of the company are daily becoming more embarrassed,
and it cannot continue in business for the reasons betore stated, and it is
absolutely necessary, for the protection ot the rights and interests of the
creditors, as well as of the stockholders of said company, that a receiver
should be appointed for said company, who should have power to take
into his possession all and singular the property of said company, both
real and personal, and should have full power and authority to make a
present sale of the effects and property of said company, both real and
personal, on the best terms that can be obtained for the same, and that
the proceeds of such sale should be applied first towards the payment of
the debts of said company.

That owing to the great number of sharcholders in said company, and
so many of them residing. out of this State, it is impossible to close the
said conipany without the interposition and aid of this court.

That at a mecting of the stockholders of said company, held at their
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office in the city of Chicago, on the 15th of June, 1857, the holders of
314 shares being present or represeuted, the following resolution was
unanimously passed: “That the trustees, or a majority of them, have
full power and authority, if in their diseretion it is advisable so to do,
to sell all the lands, houses, horses, wagons, harnesses, tools, ice fixtures,
and all other the property of this company, on such terms and conditions
as way to them seem best for the interest of the company, provided

such sale shall be for a sum not less than ten thousand dollars.”

That subsequently, on that day, the trustees levied an assessment upon
the stock of said company, payable in ten days, and the sccretary was
directed forthwith to notify each shareholder of said company of said
resolution passed at said shareholders’ meeting, and to notify them at the
same time of the resolution assessing said ten per cent. on the stock of
said company, and to further inform them at same time that if said
assessment was not properly responded to within said ten days, by the
holders of two-thirds of the stock of said company, that the same and all
its property, Loth real and personal, would be sold by said trustees under
the power conferred by said resolution. That the secretary did forthwith
notify the shareholders or partners in said company, as he was directed
to do, and that the said call has not been responded to by any of the said

sharcholders.

That’a majority of the trustees of said company are now absent from
the city of Chicago, and from the State of Illinois; and he has nomeans
o = et ) b

of knowing when a majority of them will veturn to said city.

That the said company cannot well and sately be closed up by said
trustees, and the property of said company sately sold, under and by vir-
tue of' said resolutions hereinbefore referred to.

That he, the complainant, is a person of small means, and is daily in

danger of being compelled to meet, and satisfy the demands existing

“against said company, by reason of his being a general partner in the

same, and beeause the holders of stock in said company residing in the
county of Cook, are also persons of small means, and not able to meet and
satisfy the demands existing against said company.

That this bill is filed as well to protect the complainants’ interest, as
the interest of all the creditors of said company, and the several mem-

bers of the same.
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Prayer, for answer of defendants under oath ; that said Crystal Lake
Tce Company may be declared by decree of this court to be a general
copartnership.  That a receiver might be forthwith appointed by the
court, who shall be empowered forthwith to take and receive all and
singular, the property of said company, both real and personal, into his
possession, and forthwith to proceed to dispose of the same, at-snch times
and on such terms as may be most advantageous for the interest of the
creditors and stockholders, if they should be declared to be stockholders,
or partners, if they should be declared to be pm‘tnlers, of said company ;
and that Amos Page be directed and compelled to convey to such pur-
chaser or purchasers at such sale, so made by such receiver, all and
singular the real cstate of said company held by him, or standing in
his name, which of right belongs to said company. That it said Crystal
Lake Ice Company should be declared to be a corporation, to direct and
order the same to be closed up and dissolved according to law and the
practice of this court. That the receiver be at liberty to apply to the
court for further directions; toproceed to pay and satisfy all just demands
against said company, out of the proceeds of such sale, fivst applying the
same to the costs and expenses of this proceeding, and his charges, and
that the surplus, if any, be brought into court; and that the defendants,
cither as sharcholders or as trustees of said company, be enjoined from
proceeding any further with said Crystal Lake Ice Company, or with
interfering with said company or its property, and from disposing of
the property, goods or effects of said Crystal Lake Ice Company, and for
further or other relietf. Process of injunction and summons prayed for
against William Baker, George T. Clark, P. J. Cuyler, Amos Page,
Jacob P. Eastman, A. A. Ilobert, Benjamin W. Ilobert, Jr., Samuel F.
Johnson, Joel . Johnson, Clark Lisse, Charles E. Thompson, John S.
Wheat, John IL Wiggins, Daniel L. Wells, William B. Benson, Lewis
J. Mulford, Abel W. Fuller, J. II. Edwards, Isaac G. Wilson, Jesse M.
Stone, George Tyler, Caleb Rich, James T. Pierson, Alvin W. Judd,
and Emons Taylor, who are named in schedule as the holders of the
stock of the company that had been issued.

The bill is sworn to on the 30th day of June, 1857, by the complainant.
An order, without date, is indorsed for the issning of a writ of injunction
according to the prayer thereof.
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Attached to the bill is a “Schedule D,” referred to in within bill.

William Baker, of Chicago,

George T. Clark, of Michigan,

E. J. Cuyler, of Wisconsin,

Jacob H. Eastman, in partnership |
with Amos Page, of Wisconsin, f

A. A. Hobert,

Benjamin W. Iobert, Jr., of Boston,

Samuel I'. Johuson, of Chicago,

Joel II. Johnson, of Woodstock,

Clark Lisse, of Chicago,

Samuel W. Perry, of Wisconsin,

John S. Wheat, of Woodstock,

John II. Wiggins, of Wisconsin,

William B. Benson, of Wisconsin,

Abel W. Fuller, of Woodstock,

J. H. Edwards, of Massachusetts,

Isaac G. Wilson, of Kane Co.,

Jesse M. Stone, ot Minn. Ter’ry,

George Tyler, of Woodstock,

Alvin W. Judd, of Woodstock,

Caleb Rich, of Woodstock,

James I. Pierson, of Crystal Lake,

William Backus, of' Chicago,

Number of
Shares.

5

60

16
50
10
5
10
5
H
10
5
13
25

Amount
Due.

$150.00
1,062.62
50.00

1,320.00

50.00
50.00
500.00
150.00
110.00
250.00
100.00
520.00
500.00
100.00
50.00
300.00
50.00
50.00
150.00
75.00
130.00
250.00

v

Amount
Pald.

$150.00
977.38
250.00

6,600.00

250.00
250.00
9,500.00
750.00
440.00
3,350.00
500.00
440.00
9,500.00
500.00
950.00
300.00
950.00
950.00
450.00
925.00
520.00
1,250.00

Pracipe filed for summons to Cook, Kane and McHenry counties.
Summons issued to those counties July 1, 1857.

Injunction bond filed July 1, 1857, and same day injunction writ issued
by which defendants are enjoined from in any manner proceeding with
said Crystal Lake Ice Company,and to desist and refrain from interfering
with said Crystal Lake Ice Company, and from disposing of the property,
goods or effects of said Crystal Lake Ice Company until further order of

the court.

Aftidavit of Alexander C. Coventry filed with the bill, showing that
lie is secretary and treasurer of the company, and that the facts charged
in the bill are true. Sworn to on the 30th of June, 1857 ; filed July 1,

1857.
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July 1, 1857. Order of the court appointing Alexander C. Coventry
receiver of all the property and effects, both real and personal, of the
Crystal Lake Ice Company, and that he have full power forthwith to take
into his possession the real estate and personal p.roperty of' the said com-
pany, and that he have fiy]l power, when he shall have taken possession,
to proceed to sell and dispose of the same at either public or private sale,
as to him may seem 1nost ad vantageous for the interests and for the pro-
tection of the rights of the creditors and shareholders or partners of and
in said Crystal Lake Company ; said sale to be made on such terms and
conditions as may to him seem best for all parties concerned, and out of
the proceeds of such sale to pay the debts of the said company, according
to the prayer of the bill, and to report his proceedings to the court; and
to proceed to complete the buildings then in course of erection by
the said company.

Bond of receiver filed July 8, 1857.

July 4, 1857. Injunction served on Alvin.- W. Judd, William Baker,
Amos Page, Samuel I. Johnson, Clark Lisse and Elliott A. Tarbell ; the
other defendants not found.

Report of receiver, filed July 7, 1857, states that being advised and
satisfied that the property could not be sold at public sale, he received
offers from varioilsVin‘dii\'viduals, and offered the same to others, who
refused to make any offer. That the highest offer he could get was one
of $10,000 from Hiram Joy and Augustus Frisbie, payable, $1,000
August 1, 1857; $1,000, September 1, 1857; %1,000 October 1, 1857 ;
$1,000 November 1, 1857; $1,000 December 1, 1857 ; $2,500 July 1,
1858, and $2,500 January 1, 1859, which he deemed best tor the interest
of all parties, should be accepted. He therefore prayed for an order
confirming the sale ; and that in order to make said sale, he promised to
complete the barn and fence of the company in process of erection,
which could be done for less than $200, and he prayed for an order
directing that to be done.

On the 8th July, 1857, on filing the said report, and on motion of
complainant’s solicitor, and on reading aflidavits of Elliott A. Tarbell,
Frederick Mehring, and John D. Stone, ordered that said report be con-
firmed and bill of sale and deed be made to the purchasers, Joy & Fris-
bie, and that the receiver complete the barn and fence, and pay for the

same out of the proceeds of the sale.
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Summons issued to McHenry county. Served on the 15th July, 1857,
on J. . Johuson, Abel W. Fuller, Alvin W. Judd, and Caleb Rich ; on
the 6th of August, 1857, on James F. Pierson.

Summons to Kane county, served on Isaac G. ‘Wilson, July 24, 1857.

Summons to Cook, served on Alvin W. Judd, William Baker, Amos
Page, Samuel I. Johnson, Clark Lisse, and Elliott A. Tarbell.

Notice of pendency of suit by publication in the Chicago Journal,
published in Cook county, first insertion, August 12, 1857, to Amos Page,
Jacob P. Eastman, John H. Wiggins, George T. Clark, Benjamin W.
Hobert, Jr., E. J. Cuyler, Samuel W. Perry, William B. Benson, J. H.
Edwards, Jesse M. Stone, Danicl L. Wells, Emons Taylor, Charles E.
Thompson and Lewis J. Mulford. No summons issued accompanying

this notice.

October 15, 1857, default of defendants entered and cause referred to

master to take proofs.

October 29, 1857. Petition of Alexander C. Coventry, states that on
the 2nd of July, 1857, he was appointed receiver of the Orystal Lake
Ice Company. That he was not, and had not been, a shareholder or
partner in said company, but at the time of his appointment the com-
pany was justly indebted to him $3,670.59, for moneys lent and services
rendered it, and the same was still then due to him ; and praying arefer-

ence to the master to report the amount due.
Order October 29, 1857, referring ‘Coventry’s petition to master.
November 19, 1857, bill dismissed as to Issac G. ‘Wilson.

December 17, 1857, final decree entered. Sets out 7z extenso the report
of the master taken under the order referring the cause to him to take
proofs.

The report contains the testimony of A. C. Coventry, in which he
says (l).‘:é:%)?thut he had been the legal adviser of the company since its
organization. In March, 1857, he was elected temporary treasurer and
secretary of the company, and on July 1, 1861, he was appointed re-
ceiver of the company. Ile states (1).\67;7;) that the company was or-
ganized under the act of February 10, 1849, by filing a certificate in the
Cook connty clerk’s office, of the election of different persons as trustees
and other officers of the company, giving a history of its official doings,
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{p=68); he gives a history of its financial affairs, (p=171) ; $20,797.80 was
paid into the company by the shareholders ; gives in a schedule (which
is not now ﬁmong the files) a statement of the real estate of the company,
the legal title of which, he says, isin Amos Page. (p=13) 7]

This report also contains the testimony of R.N. Hayden, the book-
keeper of the company, who states the debt due from the company to
Coventry for money advanced at $2,670.69, between April 7th and July
9, 1857. “They were also indebted to Mr. Coventry in the sum of one
thousand dollars for services as treasurer, the said sum including interest
on advances and general services.. Iknow the services rendered by Mr.
Coventry, and think the charge a fair and reasonable one.”

The decree orders that the report stand confirmed, and after reciting
that it appears to the court that the defendants and complainant,
although doing business as a corporation, created under and in pursuance
of the act of 10th February, 1849, under the name of the Crystal Lake
Ice Company, were never legally organized as such corporation, in pur-
suance of said act, and never complied with the requirements of said act,
but that they were doing business as a general copartnership under the
name and style of the Orystal Lake Ice Company, orders and decrees
that the said Crystal Lake Ice Company be, and it was thereby decreed
to have been a general copartnership, composed of the said defendants
and the said plaintiff. It then recites that the said copartnership, doing
business under the name of the Orystal Lake Ice Company, was insol-
vent, unable to pay its debts, and the managing members thereof
neglected the business of the company; and then orders that the said
copartnership be dissolved. That the injunction theretofore issued in the
cause be made perpetual, and that the defendants should forever dcsist
and refrain from proceeding with or intermeddling with said Crystal
Lake Ice Company, its property, effects, goods, chattels, and accounts,
vouchers, books of account, and all and singular the property, both real and
personal, of said company. That the order theretofore made, appoint-
ing Coventry receiver, be confirmed and made perpetual ; that he proceed
to continue to pay the debts of the company according to the prayer of
the bill, and report of the master. The decree then recites the sale
made by the receiver, the moneys received and paid out by him, and
orders that his acts therein stand confirmed, and that the company are
indebted to him $83,670.59 ; and that he pay himselt that amount out of
the funds in or coming to his hands as such receiver. The decree then
recites that Amos Page, one of the defendants, holds the legal title of the
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real estate described in it, which of right belonged to said Crystal Lake
Ice Company, and the legal title was taken in said Page for greater con-
venience, and was held by him as trustee for said Crystal Lake Ice Com-
pany, which company in fact paid for all of said lands. That since the
sale by the receiver to said Joy & Frisbie, of said lands, that said Page
hath refused to convey to them, and orders that the sale made by the
receiver to said Joy & Frisbie vest in them all the rights, title and inter-
est of said Crystal Lake Ice Company; and that Page convey all his :
right, title and interest therein, to said Joy & Frisbie, and if he fail so to

118

do, then that the master exccute such conveyance for him, and that the
costs of the case be paid out of the property of said company.

The receiver files the report of the master, that he had made a deed
as commissioner for Amos Page, to Joy & Frisbie, of the lands described

in the decree, which is confirmed by the court.

Petition of Fond du Lac Railroad -Company, filed June 3, 1858, .for
allowance of claim against Ice Company, and to be paid out of funds
in the hands of the receiver.

July 13, 1858, John S. Wheat, one of the defendants,.files his petition,
showing that he has not been served with notice of suit, bronght in by
publication in a newspaper, and prays that the decree be opened and set
aside understatute, and to be let in to defend.

" it should have been as to all, and suit dismissed.

W. T. BURGESS,
LPlaintiff’s Attorney.
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July 14,1858. The claim of St. Paul and Fond du Lac Railroad Com-
pany referred to master, and requiring the receiver to account for all
assets received, and all moneys paid out as such, and to pay up, pro

rata, the claims against the Ice Company, which shall be filed with him,
and found due by the master.

March 21, 1859. The petition of Wheat allowed, and decree vacated
as to him, and he files a general demurrer to bill.

October 19,1861. Defendants file a petition to set aside the decree of
17th December, 1857, as to all of them, stating that Wheat had filed a
petition to vacate the said decree which had been allowed, and that he
had filed a demurrer to the bill for want of equity, which was pending;
that the decree was a joint one, and that upon the face of the record
the court had erred in rendering the decree. They, therefore, prayed
the court to review and reverse the decree, and set the same aside.

January 23, 1862. Death of Backus, complainant, suggested, and
James P. Root enters his appearance as administrator.

Febroary 1, 1862. Demwrrer of Wheat sustained to Bill, Com-
plainant moves for leave to make Crystal Lake Ice Company a party
defendant to bill. Defendants enter cross-motion to set aside and vacate
all subsequent proceedings, and dismiss bill of complaint.

Bill and proceedinigs in case of Alexander C. Coventry, complainant,
against William Baker, the Orystal Lake Ice Company, and others,
consolidated with this suit, and considered as a part thereof, and as a
petition filed in this cause.

The bill in that matter, filed the 14th day of June, 1859, states the
filing of the original bill of complaint, by William Backus. The order
appointing him receiver in that cause, of the property of the Crystal
Lake Ice Company. That he entered upon the duties of his receiver
ship, and in pursuance of his appointment took possession of the prop-
erty, books, papers, etc., of the said company, and held the same until
he disposed of the same as such receiver under the order of the court.

That the defendants in that suit claiming that said order was not bind-
ing on them, on the day of Angust, 1858, commenced an action of
trespass against him, impleaded with Hiram J oy, Stanley H. Fleetwood,
Erastus 8. Williams and William Backus, in the name of the Crystal
Lake Ice Company, in the Coolk County Cowrt of Common Pless, in
which they charge that he and the other defendants therejn named were
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guilty of a trespass on the premises of the Crystal Lake Ice Company,
on the 1st day of July, 1858, and files a copy of the declaration with his
bill. That he has been served with summons and filed a plea in the
cause ; that.the same is now pending in said court. That the trespaes for
which said suit is brought, was the taking possession of the property of
said Crystal Lake Ice Company on thelst day of July, 1857, under the
order of the Cirenit Court; that the same was not made forcibly, but
peaceably, and without any opposition, and done in pursnance of the
order of the Cirenit Court, appointing him receiver, and that he has not
exceeded the order of the court, or taken any property except such as he
was ordered to take, and has but carried out the order of the court as a
servant of the court, as compelled to do. That no order has been made
in said cause of Backus v. Laker et al., allowing said suit to be com-
menced against him.

Prayer for an injunction restraining further prosecution of that suit.

Injunction allowed and bond filed, but not issued ; summons served
upon some of the detendants February 1, 1862; order for consolidation
of the Coventry bill, with the original suit of Backus, and to be treated
as a part of it by consent of parties.

February 18, 1862, leave given to file supplemental bill, and the motion

of defendants to set aside all proceedings of the court in this cause,
denied.

February 15, 1862, defendants move a dissolution of the injunction
granted upon the petition of A. C. Coventry, and for leave to sue him.

TFebruary 24, 1862, Francis W. RBuckingham, administrator of Backus,
files a supplemental bill. Sets out the substance ot' the original bill, and
avers that all and singular the allegations, statements, and charges in
said original bill contained are true. Thaton the day of
1857, the defendants in the original bill having been duly notified to
appear, made default which was entered, and bill of complaint taken as
confessed against them, and the matter referred to the master to take
proofs.

That on the 23rd of October, 1857, proofs were taken, and wmaster
made his report, filed the 17th of December, 1857, stating that all the
material allegations in the bill were proved, and on same day final decree
entered, confirming master’s report; and by way of supplement, states
that before final decree entered, Alexander C. Coventry was appointed
receiver, and proceeded to perform his duties as such.
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That Backus, at the time he filed original bill, was a stockholder in said
company. That in March, 1857, the Crystal Lake Ice Company was in-
debted to Wilcox, Lyon & Co., in about $400, who in April, 1857, com-
menced snit against them, and atterwards obtained a judgment in Cook
County Court of Common Pleas, against said company, and is the same
judgment mentioned in the original bill, and was obtained priorto filing that
bill. That execution had then issued thereon, and was a lien on the
property of the company, in Cook county.

That the Crystal Lake Ice Company was then owing about $3,000 to
its servants and laborers, which had not at the time said bill was filed.
been due one year, and was also indebted to other persons in about
$12,000, for debts contracted in course of its business, and was threat-
ened with suit upon a large portion thereof, within one year from the time

the same was contracted.

That the property of said company was a trust fund for the payment
of its debts, and it was then and there the duty of the company and its
trustees to appropriate the property and effects of the company to the
payment of its debts; and to sell and dispose of the same for that pur-
pose; and particularly as said company was insolvent, and notwithstand-
ing its insolvency was then attempting to carry on its business, which
was unprofitable and carried on at a loss ; and that it was not possible to
carry it on without a loss, and thereby the said Backus and the rest of
the stockholders were put in great jeopardy of becoming liable for a large
amount of the indebtedness of said company, of which there was no
prospect of their being reimbursed out of the business or profits of said

company.

208

. That at time of filing bill, a small portion of the property of the com-
pany consisted of real estate and the buildings thereon, worth about $500,
and {it for no other purpose except that of storing ice; of wagons specially
constructed to carry ice; of horses and harnesses belonging thereto, nec-
essary for the business of the company, and mainly fit to carry on such
a business; and a large amount of ice in ice houses, for the delivery of
which the horses, ete., are necessary, and without which the ice would be
of little value to any one; and the property could not be sold separately
or in parcels to advﬁutnge to the company or its stockholders.

That the trustees, and the company itself, failed to act in the premises,
or cause any sale of the property of the company to be made to apply in
payment of its debts, as they ought to have done as soon as the company
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became insolvent. That they pretended and gave out it was not necessary
to do so, and it was not their or either of their business to do so. Charges
that the company was then insolvent and unable to pay its debts, much

* of which was due to laborers who were actually necessary to the com-

pany in order to carry on its business.

That at and before the 1st of July, 1857, said laborers were on astrike,
in consequeuce of non-payment of their wages duc them, and refused to
serve the company in the delivery of ice, or allow others to do so. That
this derangement of its affairs had continued for several weeks prior to
filing of said original bill. In the meantime, ice which the company had
stored at great expense, was welting away, and would continue to be
left to melt away during the summer months, to its entire loss, and no
prospect that the company would have the ability to bring ice into mar-
ket for sale, and thereby the personal liability of Backus as a stock-
holder was daily becoming greater, and the ability of the company less.

That the railroad company was refusing to transport ice, because the
company was not able to pay its transportation bills, and that thereby the
company could not get its ice from Crystal Lake to Chicago to supply its
customers.  That it had large coutracts with saloons and hotels, to supply
them with ice during the season, which they would not be able to comply
with, and so the company and its stockholders be liable for failure to

deliver ice on such contracts.

That the good will of the company in supplying its customers with
ice was another and large element entering into and constituting its
capital in business, which could only be made available by the sale of the
whole property of said company, used in its business ; that such good
will was then in great danger of being lost, owing to the total inefliciency
of the company.

That the sheriff threatened to sell the property of the company under
Wilson, Lyon & Co.’s Jjudgment, unless it was paid, which the company
could not do; and that he would have sold the property and realized
but a small sum it a receiver had not been appointed.

That the court appointed Coventry temporary receiver of the property
of the company, with power to act immediately, who went on under the

order of the court and took possession of it,

That he sold the property after the bill was filed, and applied the
same to the payment of the debts so far as it would go.
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That all and singular his proceedings prior to the final decree, were
ficcessary to protect the interests of those interested in the affairs of said
company as creditors and stockho'lders, and have all been ratified and
approved by the court; that his proceedings in paying out said pro-
ceeds, have been in pursuance of the order of the court; that his acts
and doings were performed before any application to the court by any
of the stockholders, or by Wheat, to atler, disturb or interfere with said
final decrce, or any of the proceedings under said original bill.

That said Wheat was duly brought into court by publication under
the statute ; that nearly one year after the final decree had been ren-
dered and substantially carried into effect, said Wheat appeared and
oeffred to file his answer, but none other of the defendants have
appeared to defend said éuit, or disturb said decree, .

That said Wheat claims to be entitled, as astockholder of said com. °
pany, to question the acts and doings of this court, because brought in
by publication, and not by personal service of notice, but denies that he
has any right to, and insists that by his negligence he is estopped from
questioning the doings of the court and its officers in executing said
decree, so far as excuted before he appeared.

That all of the stockholders of said Crystal Lake Tce Company were
made parties by name, but that the Crystal Lake Ice Company was not
by its corporate name ; that under the circumstances set out in original and
supplemental bills, the Crystal Lake Ice Company was merely a nom-
inal party in interest, and in its corporate name and capacity had no
actual interests or rights in the subject matter of said suit and the relief
therein prayed against its stockholders over and above the rights and
interests of the stockholders by said bill, brought into court as aforesaid;
and that to the end that said Backus and his personal representatives,
and all other persons who have acquired rights under said final decree,
or by reason of filing said original bill, may have the full benefit thereof,
it is necessary that said Orystal Lake Ice Company, by name, should be
brought into court and made a party to the proceedings had under said
original bill. To the end, therefore, that the Crystal Lake Ice Company
and the other persons who were parties to original bill, may answer the
supplemental bill.

That the Orystal Lake Ice Company may be held bound by said final

decree, as fully and completely as if originally made a party to the
said original bill of complaint, and that John S, Wheat may be held
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concluded from disturbing the said final decree as to any action had
thereunder, prior to the time of his appearance to defend said snit ; and a
prayer for process. -

218 February 25, 1862. General demurrer of Crystal Lake Ice Company
to the supplemental bill filed.

220 February 25, 1862. Answer of defendants Baker, Page, Johnson,
Lipe, Wheat, Fuller, Pierson, and Judd to supplemental bill filed. States

221  that they and the other defendants were corporators, and held stock as
such in the Crystal Lake Ice Company, a corporation duly created and
existing under the laws of this State, and doing business as such when
said original bill was filed. Deny that they ever were or considered
themselves to be copartners, in any sense whatever, in said business, or
that they ever did business under that name in any way or manner what-
ever, but that all the business transactions alluded to or mentioned in
said supplemental bill, were done by said corporation as a corporation,
and not otherwise; and they deny that it was insolvent, or its business
deranged, as charged in the bill ; and even if it were so, the complainant
has no standing in a court of equity to correct, remedy or reform the

922 same. That by the original bill, the complainant hath not made or
stated such a case as doth or ought to entitle him to any relief, and that
the decree based thereon is erroneous, and should be reviewed and
reversed ; and that there is no equity in the supplemental bill; and ask
same relief as though they had demurred specially.

293 Buckingham substituted in place of Root as administrator.

February 25, 1862. Cross-bill filed by same defendants who had filed
answer to supplemental bill. States the filing of the supplemental bill and
their answer thereto. It then states that the decree rendered upon said
original bill, and all the proceedings thereon, are erroneous and void.

997 That the title to the property thereby sought to be charged, is and was

in the Crystal Lake Ice Company, and not in the defendants to said.bill,
. or any or either of them, and therefore that the said decree should be
reversed. That the demurrer of Wheat to the original bill has been sus-
tained, and he is entitled to be discharged from the suit,and at the time of
allowance of his petition, all of the defendants moved to set aside the
| 99g decree as to them. Prayer,that the said Buckingham as administrator, and
the other defendants to said supplemental bill, not complainants herein,
might be made parties defendants to the cross-bill under the statute, and
they required to answer the same. And that the said decree, for the
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reasons and under the circumstances aforesaid, might be reviewed,
reversed and set aside, and no further proceedings taken thereon.
Amendment states that the process in the original cause had not been
served on Page, and that the sheriff’s return was untrue in fact.

March 26,1862. Demurrer to supplemental bill filed by Crystal Lake
Ice Company, overruled, and it ruled to answer.

March- 27, 1862. Master’s report filed, dated February 28, 1859
States that Coventry had received $6,030, and paid out $5,886.07, but
from what source he had received it, or for what he had paid it out, no-
where appears, as the vouchers alluded to in the report are not filed with
it, except his commission of $335.55.

March 27, 1862. Motion by Coventry to confirm master’s report, and
another one that on filing books, papers, etc., he be discharged from fur-
ther action as receiver. Motion to sue receiver is withdrawn, and
injunction continued by order of court.

April 26, 1862. Crystal Lake Ice Company file petition for leave to
sue Coventry. States that it is a corporation under the laws of this State ;
that in July, 1857, Wn. Backus, then in lite, filed a bill in that court
against William Baker and others, without making it a party to it, or
notitying it of its pendency, or of proceedings thereunder; that Coven-
try was appointed receiver under it; that of that it had no notice; that
in July Coventry took and sold all of its property to Joy & Frisbie, with-
out any notice to it, who thereupon converted the same to their own use;
that shortly before this, the trustees had held a meeting about the affairs
of the corporation, and were then, and always had been, attentive to the
affairs of the corporation, either by themselves or agents, whom they
supposed trustworthy, and the property of the company was then in the
attual charge, custody, and keeping of its agents and servants; that be-
fore and after the filing of said bill, Coventry was the secretar y, treasu-
rer, and financial agent of the company, and in the absence of the board
of directors had charge of its affairs; that Coventry was an attorney at
law, and it deemed and considered him as retained and employed in any
litigation it might have; that said Coventry, at the instigation of J oy &
Frisbie, or of his own head, conceived the idea of selling out the business
and property of said company to them (who then were rivals in business)
by means of a bill in chane Y, and obtaining the appointment of a

receiver, and, accordingly, with the intention to wrong, cheat, and detrand -
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140  the company, and contrary to his duty as its employee, holding office for
it, drafted the bill on file in said cause in his own hand-writing, induced
Messrs. Williams, Woodbridge and Grant to sign their names as solicit-
ors, thongh they had nothing to do with drawing said bill, procured the
appointment of himself as receiver, and then proceeded, without in any
way notifying any of the other officers, or any of the trustees of the com-
pay, to sell out said property to Joy & Frisbie; that he having charge
of the business affairs of the company, there was no change of the pos-
session of the property made until after the sale was effected to them;
that the Crystal Lake Ice Company has sustained damage by the loss
and deprivation of its property, and the breaking up of its business, to
835,000, for which no security is given in the cause, and it has no other

remedy save by proceeding at law against said Coventry and those who

no
=
(83

aided him in unlawfully taking its property as aforesaid; that there is
no bond given to it in the cause, and, therefore, prayed that it might be
at liberty to sue said Coventry at law.

Petition verified by affidavit of Amos Page, and states that he was
present at a meeting of the board a few days before bill was filed, and
had no notice or intimation of the filing ot the bill or of the proceed-
ing thereunder until after sale to Joy & Frisbie, and believes that none
of the other trustees knew of it; that he then resided at Janesville,

which was well known to said Coventry.

944 Aftidavit of W. T. Burgess, filed May 19, 1862, that Joy & Frisbie
are insolvent.

245 Aftidavit of Hiram Joy, filed June 18, 1862. States that Joy:& Fris-
hie purchased the property and chattels of the Crystal Lake Ice Com-
pany, about 4th of July, 1857, subject to approval of court; denies that
he had theretofore any knowledge of condition of the company, except
from common rumor, or that application was about to be made for a re-
ceiver; that Joy & Frisbie first offered Coventry $8,000, and they were
then induced by the representations of Coventry to offer $10,000, which
was much more than the property was worth. That before confirmation
of sale, he authorized Coventry to sell the property to Page, and those
associated with him, for $10,000, but he was informed they could not
raise the money. That soon after the 7th of July, 1857, Joy & Frisbie
arranged with the St. Paul & Fond du Lac Railvoad Company to trans-
port the ice for them, and that the superintendent of thatroad was Sam-
uel F. Johnson, one of the trustees of the Crystal Lake Ico Company.

o
=
-



RECORD 10
PAGE.

249  Denies that bill was filed at suggestion of deponent, and says that Joy &
Frisbie carried on the business of transporting ice from Crystal Lake at
a loss.

Affidavit of George H. French, filed June 18, 1862. That he knew
Amos Page in A. D. 1857 ; that deponent was one of the keepers of the
Briggs House, in Chicago, and that Page stopped there on the 6th and
7th of July, 1857. That it was a matter of public notoriety at that time,
that the Orystal Lake Ice Company had passed into the hands of a
receiver.

159
St
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251 Affidavit of Frisbie, filed June 18, 1862, substantially the same as that
of his partner Joy.

256 Answer of A. C. Coventry, filed June 18, 1862, to petition of Crystal
Lake Ice Company, for leave tosue. Admits the filing of original bill,
and that no process issued or proceedings had against the company by
its corporate name until after the commission of the grievances alleged
in petition ; but denies that it was not notified of the filing the bill and
proceedings thereon.

On the 1st July, 1857, he was appointed receiver, and on the third filed
his bond ; and denies that the company had no notice of his appointment
as receiver.

(S
(213
@

That on 6r about the 4th July, 1857, he sold the property of the comn-
pany toJoy and Frisbie, subject to the approval of the court, and filed
his report of sale July 7, 1857, and on the same day report of master
approving said sale, and on the 8th of July sale was confirmed. That
thereupon Joy and Frisbie took possession of property and disposed of it.
That a majority, if not all, of the trustees had knowledge of the said
sale before it was confirmed.

259 That the trustees had a meeting on the 15th June, 1857, but none atter
that until after the bill was filed. Denies that the trustees were them-
selves, or by their agents, attentive to the business of the company prior
to filing said bill; but admits that the personal property of the company
was, at the time of filing said bill, in the custody of its agents.

Admits he was treasurer and secretary of the company, but denies
that he was its financial agent, or, in absence of trustees, had general
management of its business.
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260 Admits that he was an attorney at law, but denics that he was consid-

ered by the company as retained to act for it as such.

Denies that the bill was filed, or he appointed receiver, at the instiga-
tion of Joy and Frisbie, or that they knew ot the proceedings until after
they had taken place, or that he conceived the idea of selling out the
property and business of the company by any means whatever. States
that William Backus desired of him particular and detailed information
for the purpose of filing the bill of complaint in this cause, and he being
a man of limited means, the respondent drafted the original bill of com-
plaint to save him the expense of*such draft, it being no more trouble to
make draft than to give information he desired.

261 Denies that the draft was done to cheat or defraud any one, or con-
trary to the duty of respondent, or that he induced Williams, Woodbridge
and Grant to sign the bill as solicitors, or procured himself to be ap-
pointed receiver; but says . that the court having decided to appoint a
receiver, suguested that he should act in that capacity, because he had an
intimate knowledge of the affairs of the company, and could in conse-
quence thereof better discharge the duties ot the office than a stranger to
its affairs.

That he neither asked or sought for the appointment, but accepted it
at the suggestion of the court.

Admits that agents of the company remained in possession of its prop-
erty until sale made to Joy and Frisbie, when they took possession.

269 Denies that the Crystal Lake Ice Company sustained any damage by
sale of its property; that it was sold for all it was worth, and the most
of it thereby saved from destruction, which otherwise would have taken
place, and the avails applied in payment of its just debts under the order
of the court.

9264 Sets out the meeting of stockholders in June, 1857, and the resolutions

passed at it ; that notice was duly given to all of the stockholders; that
from the 25th June until after the filing of the bill the company was
without means and without credit, and a majority of the trustees were
absent from the State of IIlinois, and giving to the affairs ot the com-
pany no attention.

States that the summons in the cause was served on Page, Baker and
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Johnson, on the 4th July, 1857, and the injunction on Tarbell, the super-
intendent of the company, July 4, 1857.

That Page knew of the sale as early as July 7, 1857, and Joy & Fris-
bie offered to let him have the property if he would procure the discharge
of Joy & Irisbie from the purchase, which he declined to do.

That Baker and Johnson knew of the purchase on the 3th July, 1857,
and Tarbell knew of it at the time, and filed his affidavit in support
of it.

That the trustees, well knowing the facts, allowed the sale to be con-
firmed, suffered Joy & Frisbie to pay for property, and the avails to be
applied on its debts, without interposing any objection to the pro-
ceedings, or any of them, and long atter it had received the benefit of it
and its members discharged from liability, it, for the first time, asserted
its nominal rights, when in equity it was estopped from so doing by acts
of its trustees.

That he has done no act but what hie was authorized to do by order of
court, and the Crystal Lake Ice Company, having received full benefit of
sale, onght not now to be allowed to question the same.

There is a jurat subscribed to this, but it is not otherwise verified.

Answer of Crystal Lake Ice Company to supplemental bill, filed June
98,1862. States that a bill was filed in this court by Backus against Ba-
ker and others, and refers to it for its contents. That at that time its prop-
erty and business were in the hands, control and management of its
officers, servants, and agents, persons whom its board of trustees believed
to be competent and Zonest, and that they would be faithful to the duties
they assumed. That principally among those having charge of its affairs
was Alexander O. Coventry, elected or appointed secretary and treasu-
rer, having the charge and custody of its books, etc., the management of
its financial affairs, and as an attorney at law employed by it to attend
to its legal business. That Backus had his office in same room with
Coventry, and was on intimate terms with him. That Coventry claimed
that the company then owed him $83,600, and that Joy & Irisbie were
rivals in the trade. That the bill originated and was filed by said
Backus at the instigation of said Coventry and Joy & I'risbie, the one
to collect his debt, and the other to drive a rival out of the market, with-
out any notice to any of the trustees of the same until after the property
was sold to Joy & Frisbie. That it was a plan fraudulently contrived
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among and between the said Backus, Coventry, Joy & Frisbie to deprive
this defendant of its property unlawfully, ruin its business, and transfer
the same to said Joy & Frisbie. That it was not insolvent at the time
of filing the bill; that it then had abundant means and property to pay
its debts, had not the same been taken surreptitiously out of the hands
of its trustees, without notice to them, upon the inotion of said Coventry,
and it has sustained great loss and damage thercby. That said Joy &
910 Frisbie made out of the ice they got from defendant, $30,000.

June 28, 1862, afidavit of Amos Page filed. States that a day or two
before the 25th of June, 1857, he had a conversation with Coventry
about the financial affairs of Crystal Lake Ice Company, and stated to
him that if the assessment levied at the meeting of the 15th June, 1857,
was mnot met, that the largest stockholders would expect to raise the
amount to pay off the immediate and pressing claims. At the same time
he informed Coventry, that ke was then about to leave Janesville, his
place of residence, for the north part of Wisconsin, to be absent on

business about two weeks.
;

o4 That he returned to Chicago as soon as he could; that he did not
know of the sale to Joy & Frisbie until after they had taken actual pos-
session of the property sold; that immediately upon his return to
Chicago, he saw said Coventry about said sale, and expressed himself

much dissatistied about it.

That Coventry then represented to him that the company was a mere
partnership, and had no corporate powers; that all its members were
mere copartners, and all individually liable for its debts, and that there
would be about $4,000 to $5,000 left after paying all debts, and if depo-
nent would keep quiet and not contest the said sale that he would “make
it all right” with him ; that he understood from the conversation, that he
should be paid for the stock ; that owing to the statements of Coventry,
he believed at the time that said corporation had no corporate powers,

o
-1
ot

and was a mere copartnership, and therefore, did not proceed as a trustee
to take legal steps to set aside the sale; that such belief prevailed with
him and the other trustees for some time, induced in great part by the
statements of said Coventry, until upon taking advice from other persons
they learned that it was in fact a corporation.

That about that time, a suit was pending in the Circunit Court for a
year’s service for the company, brought by E. A. Tarbell, against the
deponent and other stockholders, and it was concluded to make that a
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test suit as to whether the Crystal Lake Ice Company was a corporation
or not ; that it was tried, taken to the Supreme Court, and decided that it
was a corporation, and that any delay in this matter after the deponent
was correctly informed of the rights of the corporation, has been only
that attending all contested litigated cases; that the belief that the cor-
poration was a mere copartnership, had a tendency to rednce the value
of the franchises ot the corporation, the business it was carrying on and
its property, and to induce all the small stockholders to give up their in-
terests as not worth looking after.

That the company then owned eight two-horse teams, worth, with
wagons and harness, $500 each ; some machinery that cost §2,500, and
worth that ; about forty thousand tons of ice stored at Crystal Lake, sell-
ing in Chicago for twenty-five cents a hundred weight, and costing
$1.25 a ton to bring in on railroad.

That it said sale had not been hurried through in the way it was, and
under the circumstances of donbt as to character of corporation, created

.in great measure by said Coventry, there would have been no difficulty

in raising out of said property money enough to have paid off all claims
that had matured, and then to have preserved and carried on its busi-
ness. That no processin the cause was ever served on him, as he recol-
lects distinetly he was in Fond du Lac on the 4th of July, 1857,

Replication to answer of defendants to supplementary bill filed July
16, 1862.

Answer to cross-bill filed September 15, 1862. Consists of a general
denial.

Replication to answer to cross-bill, filed October 30, 1862.

Affidavit of Charles M. Edwards, filed July, 1862; stating the charac-
ter of the business done by the company in the summer of 1857.

Affidavit of James P. Smith, filed March 13, 1863. States that there
was not altogether at Crystal Lake, to exceed 9,000 tons of the ice pur-
chased by Joy & Frisbie, and it was badly secured, and they never real-
ized much from it; that the machinery was not worth over $280. That
the horses were not worth over $75 each. That the business of cutting
and storing ice at Crystal Lake, and carrying -it to Chicago for sale can-
not be carried vn with success. That Joy and Frisbie paid more for the
property than it was worth.



RECORD

PAGE.

301

350

15

March term, 1863. Final decree in which the titles of the original
and supplemental bill are given ; it states that the original cause came
on for hearing as to Wheat; a final decree having been rendered as to
the other defendants, also upon the supplemental bill and the cross-bill,
and the petition for leave to sue Coventry.

Certificate of evidence.
Plaintiff read the articles of association.

The books of the company showing gross amount of stock paid in,

S , and amount subscribed for and not paid, $ , and
debts to the amount of $12,296.33. These books were objected to
because the paging of the books showed that either the journal or the
ledger was not an original, the pages of the posting not agreeing.

The organiza ion of the company and its by-laws and assessments.
The proceedings of the meetings of its trustees from Nov. 14, 1855, till
June, 1857. '

The meeting of the stockholders on the 15th of June, 1857, (page 327)
was an informal one, as the by-laws (p. 316, art. 2) only provide for an
annual meeting, on the first Monday of November, and make no provi-
sion for called meetings.

The complainant also read the reports of the master, filed Deec. 17,
1857, and March 27, 1862.

And the record in case of Wilcow, Lyon & Co. v. Crystal Lake lce
Company, from Superior Court, showing summons served on secretary
of company by copy, in absence of president, and a judgment for
$412.25. Execution issued and delivered to sheriff May 5, 1857, and
returned satisfied Jan. 25, 1858.

Deposition of L. N. Hayden. Was book-keeper for Crystal Lake
Ice Company, in summer of 1857 ; it was much embarrassed in its busi-
ness, and unable to meet its current expense at that time. Ile mailed to
each of the stockholders, by direction of Coventry, a copy of" the resolu-
tions passed at the meeting of the 15th of June, 1857, and a notification
of trustees that they would sell out if assessment of ten per cent. was
not paid in ten days. The company was at the time indebted to Coventry
in $2,676.59 for advances, and there was a .§1,000 chm'ge for services.
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Also stipulation that Page and Johnson, the trustees, were absent on a
journey from about the 17th of June until 8rd of July, 1857, away from
Chicago.

Defendants then read stipulation. That Coventry drafted the original
bill in the cause, and that Backus went, after it was drawn, and procured
Williams, of the firm of Williams & Woodbridge, to sign the same as
solicitor. That Coventry saw Williams both before and after the bill was
drawn, and requested him to sign the same as solicitor for Backus ; and
that they (Williams & Woodbridge) have never been paid anything for
their services in the case ; and that the following documents, part of the
files in the original cause, are in handwriting of Coventry ; that is:

Preecipe (p. 3 47), bond (p.&‘y/ ), except signatures to it; writ of injunc-
tion (.43 ), except clerk’s sigﬁ\zltlll'e, and is indorsed with names of
Williams & Woedbridge, in handwriting of Coventry. The body of the
following affidavits: Richard N. Hayden (p.[ﬁ(i ), E. Tarbell (p. 54 ),
. Mehring (p.y0 ), and of bond (p-§2 ); and'the draft of the follow-
ing orders: July 1, 1857 (p. §3 ), July 8, 1857 (p-62 ), and April 3,
1858 (p/2.4).

The defendant also read the record of the case in Superior Court of.
Crystal Lake lce Company v. Frisie, Joy, Coventry et al., in trespass,
commenced by summons the 14th July, 1858, served the 17th July,
1858. . Narr. filed, September 3, 1858, same suitChentioned in Coven-
try’s petition for injunction. The pleas set out as a defense the proceed-

ings in the original bill.

The plaintiffs introduce the oral testimony of Charles M. Edwards,
who was one of the employees of the company. Shows that the com-

. pany was embarrassed, and on the lst July, 1857, the men refused to

396
397

work.

Augustus Frisbie states the condition of the property at the time of
sale; that he bought it without going out to the lake; somebody was
sent out; paid for it all it was worth ; did not make any money out of
it; and offered to Coventry to give it up if they would release J oy and
Frisbie from liability on purchase. Coventry came to him 1st of J uly ;
wanted a bid ; first he had seen of him; said he had become involved
in this matter ; had been appointed receiver, and wanted to sell it for the
best price he could get for the benefit of creditors; we made him an
offer for it same day ; was done very quick ; closed up before the 4th of
July; thinks 2nd or 3rd of July, 1857. :
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ASSIGNMENT OF ERRORS.
1. 'Phe Circuit Court had no jurisdiction to render decree of Decem-
ber 17, 1857.
13

3. In overruling demurrer to supplemental bill.

4. Innot dismissing the original bill on sustaining demurrer of Wheat
thereto.

5. In not dismissing the original bill on the motion of the defendants
after opening the case as to Wheat.

6. Inallowing injunction upon petition of Coventry.

7. In making that injunction perpetual, and refusing leave to sue
Coventry.

8. In refusing upon the cross-bill to review and reverse decree of
December 17, 1857.

9. In rendering decree of March term, 1863, upon the evidence
legally before it. '

10. In each and every part of the decree of March, 1863, and
should have dismissed the whole proceeding, and granted leave to

sue Coventry.

2. In allowing supplemental bill to be filed. ¥ -4 7 W2, (o AT P (F’
T E
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Trinunk Book AxD Jon Orrick, 51 Olark Street, Chicago.

IN THE

Supree Court of the State of Winois,

THIRD GRAND DIVISION,

APRIT,. TERM, A.D. 18688.

Tur Crystarn Laxe Ice CodraNy, WiLLram Ba-
KER, AMOs PAGE, Jacos P. Eastaan, Jonx H.
Wiceins, Grorce P. Crark, Issac G. Wirson,
Benxgamiy 'W. Hoperr, Jr., A. A. Hosert,
W. B. BensoN, S. J. CuyLEr, SAMUEL P. Jonn- :
soN, Jorr IH. JonnsoN, Crarx LipE, SAMUEL _ ol
W. Perry, Jonn S. Wnear, Aser. W. FuLLER, m
J. II. Epwarps, J. M. Stonk, Grorer TyYLER, Brror to Cook !
ALvin W. Jupp, Cares Ricu, James T. Pierson, ’
Davmen L.. Werrs, Emons Tavror, CHARLES
Tiromeson, and Lewis' J. MrLrorp,

Plaintiffs in Error.

versus

Cireuit Cownt.

I'rancrs W. Buckincnad, Administrator of William
Backus, deceased, and Arexanpes C. CovENTRY,

Defendants in Error.

R S S RO O BT i
PAGE. v l ,'

Bill filed July 1, 1857, sets forth that on the 15th December, 1853,

9 Amos Page of Janesville, Wisconsin, Charles . Thompson, of Phila-
delphia; John I Wiggins, of Wisconsin ; George P. Clark, of Boston,
Massachusetts, with Daniel L. Wells, of Wisconsin, associated them-
selves together, and purported to form a corporation for the manufactur-

ing, cutting, working, vending and dealing in ice, under the name of the
Jrystal Lake Tee Company 5 said Wiggins, Wells and Thompson, on the

15th of December, 1855, residing in Chicago ; and for that purpose they

P
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filed in the office of the clerk of the county of Cook, a certificate of in-
corporation, a copy of which is annexed to the bill, as tollows :

¢ Incorporation of the Crystal Lake Ice Company. To all to whom
these presents may come, Greeting : This is to certify, that we, whose
names are hereunto subseribed, have, on the 13th day of December, in
the year of our Lord one thousand eight hundred and fifty-five, asso-
ciated ourselves together, and formed a company under the provisions of
the act, entitled “ An act to authorize the formation of corporations for
manufacturing or mechanical purposes,” approved February 10th, 1849,
That the corporate name of said company shall be the Crystal Lake
Ice Company. That the object for which said company is formed, is the
cutting, working, manufacturing, vending, and dealing in ice. That the

to}] o

business of said company shall be carried on in the town of Algonquin,
in the county of McHenry, and in the city of Chicago, both in the State
of Illinois. That the said company shall have succession and a cor-
porate existence for the term of twenty-five years, from and after this
date above mentioned. That the capital and stock of said company shall

_be fifty thousand dollars, divided into five hundred shares ot one hun-

dred dollars each. That the number of trustees of said company shall
be five, and the following named persons, a majority of whom are citi-
zens of this State, and stockholders:in this company, shall be trustees tor
the first year, viz.: Amos Page, Charles E. Thompson, John II. Wig-
gins, George P. Clark, and Daniel L. Wells.

AMOS PAGE.

CIIAS. E. TIIOMPSON.

JOIIN H. WIGGINS.

GEO. P. CLARK.

DANIEL L. WELLS.”

A certificate of acknowledgment by them, before L. C. Iall, Notary
Publie, on the 15th of December, 1855, under his notarial seal.

That at the time of' the formation ot said Crystal Lake Ice Company,
the said five hundred shares of stock were taken and held by the follow-
ing persons : William Baker, 5 shares; George P. Clark, 34 shares; E.
J. Cuyler, 5 shares; Amos Page and Jacob P. Eastman, under name of
Eastman & Page, 100 shares; A. A. Hobert, 10 shares ; Samuel F.
Johuson, 50 shares; Joel II. Johnson, 60 shares ; Clark Lisse, 10 shares ;
Charles E. Thompson, 33 shares; Samuel W. Perry, 50 shares ; John 11.
Wiggins, 83 shares; John 8. Wheat, 10 shares; Daniel L. Wells, 50
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shares; Emons Taylor, 10 shares ; and the complainant, 25 shares—in
all, 485 shares, (leaving 15 undisposed of'), upon which assessments have
been levied to 360 on each share, in all amounting to $29,100, upon
which §23,055 have only been paid.

That the names of the present holders of stock are set forth in sched-

ule B.

That assessments have been levied npon the stock, and each and ali
of the stockholders are in default in paying the same. The bill then
states transfers of stock by different stockholders to other persons, giving
their namnes, and that such transter was without the knowledge or consent
of the complainant.

That since filing said certificate, said Amos Page, John II. Wiggins,
Charles E. Thompson, Daniel L. Wells and George P. Clark, next pur-
ported to organize said company, by the appointment of Amos Page, as
President, and George P. Clark, as Treasurer and Sceretary of said
company.

That Alexander C. Coventry, was secretary and treasurer of said
company.

That in consequence of removals and changes of residence, on the
30th day of March, 1857, Samuel W. Perry, John . Wiggins and
Amos Page, the trustees of said corporation, all became non-resident,
and the company had no trustee who was a citizen of the State of
I1linois.

That by the by-laws of said company, the annual meeting of the stock-
holders thercot” was to be held at its office in Chicago, on the first Mon-
day of November in each year, and the trustees were to be elected annu-

ally at each meeting.

That no annual meeting was held on the first Monday of November,
1856.

That the secretary of the company did not give thirty days notice of a
meeting of the company as required by the by-laws, and the trustees pre-
tended to hold over in their offices without any election.

That at a meeting of the stockholders of said company, held at their
office in Chicago, on or about the 15th of June, 1857, Wiggins, Clark,
Perry and Wells, were removed from their office, and Page resigned his
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office ; and at the same time Amos Page, of Wisconsin, and Samuel F.
Johnson and William Baker, of Illinois, were elected trustees.

That the said company have not complied with the law of February,
1849, in this, that they have not kept an alphabetieal list of their stock-
holders, showing their residence, number of shares, and amount of stock
paid in, in their office.

That they never have published in any newspaper a report showing
the amount of capital, the proportion paid in, and amount of existing
debts; and that one-half of the capital stock was not paid in within onc
year of its said organization, and has never yet been paid in.

That the said company has never engaged in any manufacturing, agri-
cultural, mining or mechanical business; hut have been engaged in cut-
ting and vendingice, and there is no such business known as manufactur-

ing ice.

That said company has never been legally organized as a corporation,
and has never existed as a corporation ; but that as a matter of fact, the
same has been since its organization, a general copartnership, and that
the property of said company is now held as general partnership pro-
perty.

That it it were legally organized, and ever existed as a corporation, it
ceased to exist as such on the 15th day of December, 1856, because one-
half of the stock of said company had not been paid in on that day.

That the property is now held as partnership property, and the mem-
bers of said company are severally liable for the debts of the company
as copartners. :

That soon after the formation of said company as aforesaid, it com-
menced the cutting of ice, and erection of ice houses at Crystal Lake, in
the town of Algonquin, McHenry county, Illinois, for the purpose of
storing ice, and purchased some small tracts of land of moderate extent
for the purpose of erecting ice houses, and also for right of way for a
railroad track from their ice house to the Chicago, St. Paul & Fond du
Lac Railroad. The title to all of said grounds and tracts of land, so
purchased as aforesaid, being taken in the name of said Amos Page, and
by him held as trustee for the company ; a tull description of which is con-
tained in schedule C—and soon after commenced l:lying and g rading a
railroad track of about one and seven-cighths mile in length, all of which
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were erected and finished at & great and improvident expense, and with -
out regard to the true interests of the stockholders of said company.

That the company did business daring the year 1856, at a loss of more
than $6,000. )

16 That during the winter last past, the company cut and stored ice at a
great expense ; and in the last spring, (1857,) purchased horses, wagons,
harnesses, and other articles, to deliver ice within Chicago; proceeded
to the erection of houses and fences, which were nearly completed, for
the stabling of horses and the storing of wagons.

That said company is now continuing in its said business, and continu-

ing the same in Chicago, at a monthly loss of five hundred dollars.

That the company is greatly in debt and embarrassed for want of
17  means—owing $7,000, and the stockholders refuse to help the company,
or advance the means to relieve it of its embarrassments.

" That in April, 1857, judgment was obtained by Wilcox, Lyon & Co.
against the company, in the Cook County Court of Common Pleas, for
$412.25 and costs, upon which execution has been issued, and is now in
hands of sheriff, and the personal property of the company liable to be
seized and sold under it.

That the creditors of the company have long been delayed, and are
18  threatening to commence suits against it. That notes and acceptances
of the company are maturing, and no provision made to meet the same.

That the company employs a large number of laborers, whose wages
have not been paid, and that some of them were on a strike, and refused
to work or permit others to work, for the reason that their wages had not
been paid, and the company has no means to pay them with.

)

19 That all the property of said company, excepting its real estate, which
is of little value, and of a perishable nature, and cannot be kept except at
great expense and deteriorated in value, and that if the property were
sold at a forced or sherift’s sale,.it would not bring enough to pay
demands against the company.

That the business and property of said company is of a peculiar nature,
and one which would at the present time, at a fair sale, realize more than
sufficient to satisty all demands against said company; but if held till
the season is past, could only be held at an expense to the company, and
depreciation upon the amount and value thereof, as it could not be sold
for as much as it could now be sold.
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That a large portion of the property of said company consists of 10,000
tons of ice, which,if it were carried over or into the warm weather, must
greaﬂy deteriorate in \'{ﬂlle, and lessen in amount.

That the wagons of the Company are built expressly for its business,
and of comparatively little value for other business, and that the cown-

pany holds a large number of horses, which are a great expense to it.

That said company is hopelessly insolvent, and if the property of the
company is not sold by a receiver to pay the debts, then the same will be
sold at a sheriff’s sale to satisfy judgments against it, at a great sacrifice.

That the real estate held by said company, and standing in the name
of Amos Page, is of very little value except for said ice business, and
from its situation and position, as well as nature, it is greatly for the
interest of all the parties concerned that it should be sold with the other
property of said company.

That of said 485 shares of stock, 312 shares are held by persons
residing in Wisconsin, Michigan, Massachusetts and Minnesota ; that the
remaining 172 are held by twelve persons, except complainant, who
reside in the State of Illinois, two of whom, only, live in the county of
Cook.

That all of the shareholders of said company have been advised of its
condition, urged to assist it, and failed to do so.

That the affairs of the company are daily becoming more embarrassed,
and it cannot continue in business for the reasons betore stated, and it is
absolutely necessary, for the protection of the rights and interests of the
creditors, as well as of the stockholders of said company, that a receiver
should be appointed for said company, who should have power to take
into his possession all and singular the property of said company, both
real and personal, and should have full power and authority to make a
present sale of the effects and property of said company, both real and
personal, on the best terms that can be obtained for the same, and that
the proceeds of such sale should be applied first towards the payment of
the debts of said company.

That owing to the great number of sharcholders in said company, and
so many of them residing out of this State, it is impossible to close the
said company without the interposition and aid of' this court.

That at a meeting of the stockholders of said company, held at their
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office in the city of Chicago, on the 15th of June, 1857, the holders of
314 shares being present or represeuted, the following resolution was
unanimously passed: “That the trustees, or a majority of them, have
full power and authority, if in their diseretion it is advisable so to do,

to sell all the lands, houses, horses, wagons, harnesses, tools, ice fixtures,
and all other the property of this company, on such terms and conditions

as way to them seem Dbest for the interest of the company, provided

such sale shall be for a sum not less than ten thousand dollars.”

That subsequently, on that day, the trustees levied an assessment upon
the stock of said company, payable in ten days, and the secretary was
directed forthwith to notify each shareholder of said company of said
resolution passed at said sharcholders’ meeting, and to notity them at the
same time of the resolution assessing said ten per cent. on the stock of
said company, and to further inform them at same time that it said
assessment was not properly responded to within said ten days, by the
holders of two-thirds of the stock of said company, that the same and all
its property, both real and personal, would be sold by said trustees under
the power conferred by said resolution. That the secretary did forthwith
notify the shareholders or partners in said company, as he was directed
to do, and that the said call has not been responded to by any of the said

sharcholders.

That’a majority of the trustees of said company are now absent from
the city of Chicago, and from the State of Tlinois; and he has nomeans

of knowing when a majority of them will return to said city.

That the said company cannot well and safely be closed up by said
trustees, and the property of said company safely sold, under and by vir-
tue of said resolutions hereinbefore referred to.

That he, the complainant, is a person of small means, and is daily in
danger of being compelled to meet, and satisfy the demands existing
against said company, by reason of his being a gene ral partner in the
same, and Lecause the holders of stock in said company residing in the
county of Cook, are also persons of small means, and not able to meet and

satisfy the demands existing against said company.

That- this bill is filed as well to protect the complainants’ interest, as
the interest of all the creditors of said company, and the several mem-

bers of the same.
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Prayer, for answer of defendants under oath ; that said Crystal Lake
Tce Company may be declared by decree of this court to be a general
copartnership.  That a receiver might be forthwith appointed by the
court, who shall be empowered forthwith to take. and receive all and
singular, the property of said company, both real and personal, into his
possession, and forthwith to proceed to dispose of the same, at such times
and on such terms as may be most advantageous for the interest of the
creditors and stockholders, if they should be declared to e stockholders,
or partners, if they should be declared to be partners, of said company ;
and that Amos Page be directed and compelled to convey to such pur-
chaser or purchasers at such sale, so made by such receiver, all and
singular the real estate of said company held by him, or standing in
his name, which of right belongs to said company. That if said Crystal
Lake Ice Company should be declared to be a corporation, to direct and
order the same to be closed up and dissolved according to law and the
practice of this court. That the receiver be at liberty to apply to the
court for further directions; toproceed to pay and satisfy all just demands
against said company, out of the proceeds of such sale, first applying the
same to the costs and expenses of this proceeding, and his charges, and
that the surplus, if any, be brought into court; and that the defendants,
either as shareholders or as trustees of said company, be enjoined from
proceeding any further with said Crystal Lake Ice Company, or with
interfering with said company or its property, and from disposing of
the property, goods or effects of said Crystal Lake Ice Company, and for
further or other relief. Process of injunction and summons prayed for
against William Baker, George T. Clark, P. J. Cuyler, Amos Page,
Jacob P. Eastman, A. A. Iobert, Benjamin W. Hobert, Jr., Samuel F.
Johnson, Joel H. Johnson, Clark Lisse, Charles E. Thompson, John S.
Wheat, John I Wiggins, Daniel L. Wells, William B. Benson, Lewis
J. Mulford, Abel W. Fuller, J. II. Edwards, Isaac G. Wilson, Jesse M.
Stone, George Tyler, Caleb Rich, James T. Pierson, Alvin W. Judd,
and Emons Taylor, who are named in schedule as the holders of the
stock of the company that had been issued.

The bill is sworn to on the 30th day of June, 1857, by the complainant.
An order, without date, is indorsed for the issuing of a writ of injunction

according to the prayer thereof.
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Attached to the bill is a “Schedule D,” referred to in within bill.

William Baker, ot Chicago,
George T. Clark, of Michigan,
E. J. Cuyler, of Wisconsin,

Jacob H. Eastman, in partnership |
with Amos Page, of Wisconsin, {

A. A. Hobert,

Benjamin W. Iobert, Jr., of’ Boston,
Samuel F. Johnson, of Chicago,
Joel II. Johnson, of Woodstock,
Clark Lisse, of Chicago,

Samuel W. Perry, of Wisconsin,
John S. Wheat, of Woodstock,
John II. Wiggins, ot Wisconsin,
William B. Benson, of Wisconsin,
Abel W. Tuller, of Woodstock,

J. H. Edwards, of Massachusetts,
Isaac G. Wilson, of Kane Co.,
Jesse M. Stone, ot” Minn. Ter'ry,
George Tyler, of Woodstock,
Alvin W. Judd, of Woodstock,
Caleb Rich, of Woodstock,

James F. Pierson, ot Crystal Lake,
Williain Backus, ot' Chicago,

Number of
Shares.

34

H

13
25

Amount
Due.

$150.00
1,062.62
50.00

1,320.00

50.00

50.00
500.00
150.00
110.00
250.00
100.00
520.00
500.00
100.00

50.00
300.00

50.00

50.00
150.00
5.00
130.00
250.00

Amount
Pald.

$150.00
977.38
250.00
6,600.00

950.00
950.00
9,500.00
750..00

520.00
1,250.00

Preecipe filed for summons to Cook, Kane and McHenry counties.
Summons issued to those counties July 1, 1857.

Injunction bond filed July 1, 1857, and same day injunction writ issued

by which defendants are enjoined from in any manner proceeding with
said Crystal Lake Ice Company,and to desist and refrain from interfering
with said Crystal Lake Ice Company, and from disposing ot the property,
goods or effects of said Crystal Lake Ice Company until further order of

the court.

Aflidavit of Alexander C. Coventry filed with the bill, showing that
lie is secretary and treasurer of the company, and that the facts charged
in the bill ave true. Sworn to on the 30th of June, 1857 ; filed July 1,

INOT.
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July 1, 1857. Order of the court appointing Alexander C. Coventry
receiver of all the property and effects, both real and personal, of the
Crystal Lake Ice Company, and that he have full power forthwith to take
into his possession the real estate and personal property of the said com-
pany, and that he have full power, when he shall have taken possession,
to proceed to sell and dispose of the same at either public or private sale,
as to him may seem most advantageous for the interests and for the pro-
tection of' the rights of the creditors and shareholders or partners of and
in said Cryéta] Lake Company ; said sale to be made on such terms and
conditions as may to him seem best for all parties concerned, and out of
the proceeds of such sale to pay the debts of the said company, according
to the prayer of the bill, and to report his proceedings to the court; and
‘to proceed to complete the buildings then in course of erection by

the said company.
Bond of receiver filed July 3, 1857.

July 4, 1857. Injunction served on Alvin W. Judd, William Baker,
Amos Page, Samuel I. Johnson, Clark Lisse and Elliott A. Tarbell; the
other defendants not found.

Report of receiver, filed July 7, 1857, states that being advised and
satisfied that the property could not be sold at public sale, he received
offers from various individuals, and offered the same to others, who
refused to make any offer. That the highest offer he could get was one
of $10,000 from Hiram Joy and Augustus Frisbie, payable, $1,000
Angust 1, 1857; $1,000, September 1, 1857; $1,000 October 1, 1857 ;
§1,000 November 1, 1857; $1,000 December 1, 1857 ; $2,500 July 1,
1858, and $2,500 January 1, 1859, which he deemed best for the interest
of all parties, should be accepted. He therefore prayed for an order
confirming the sale ; and that in order to make said sale, he promised to
complete the barn and fence of the company in process of erection,
which could be done for less than $200, and he prayed for an order

directing that to be done.

On the 8th July, 1857, on filing the said report, and on motion of
complainant’s solicitor, and on reading affidavits ot Elliott A. Tarbell,
Frederick Mehring, and John D. Stone, ordered that said report be con-
firmed and bill ot sale and deed be made to the purchasers, Joy & Fris-
bie, and that the receiver complete the barn and fence, and pay for the

same out of the proceeds of the sale.
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Summons issued to McHenry county. Served on the 15th July, 1857,
on J. . Johnson, Abel W. Fuller, Alvin W. Judd, and Caleb Rich ; on
the 6th of August, 1857, on James I. Pierson.

Summons to Kane county, served on Isaac G. Wilson, July 24, 1857.

Summons to Cook, served on Alvin W. Judd, William Baker, Amos
Page, Samuel F. Johnson, Clark Lisse, and Elliott A. Tarbell.

Notice of pendency of suit by publication in the Chicago Journal,
published in Cook county, first insertion, August 12, 1857, to Amos Page,
Jacob P. Eastman, John I Wiggins, George T. Clark, Benjamin W.
Hobert, Jr., E. J. Cuyler, Samnuel W. Perry, William B. Benson, J. I
Edwards, Jesse M. Stone, Daniel L. Wells, Emnons Taylor, Charles E.
Thompson and Lewis J. Mulford. No summons issued accompanying

this notice.

October 15, 1857, default of defendants entered and cause referred to

master to take proofs.

October 29, 1857. Petition of Alexander C. Coventry, states that on
the 2nd of July, 1857, he was appointed receiver of the Orystal Lake
Ice Company. That he was not, and had not been, a shareholder or
partner in said company, but at the time of his appointment the com-
pany was justly indebted to him $3,670.59, for moneys lent and services
rendered it, and the same was still then due to him ; and praying a refer-

ence to the master to report the amount due.
Order October 29, 1857, referring Coventry’s petition to master.
November 19, 1857, bill dismissed as to Issac G. Wilson.

December 17, 1857, final decree entered. Sets out iz extenso the report
of the master taken under the order referring the cause to him to take
proofs.

The report contains the testimony of A. C. Coventry, in which he

says (p=64) that he had been the legal adviser of the company since its
organization. In March, 1857, lie was elected temporary treasurer and
seerctary of the company, and on July 1, 1861, he was appointed re-
ceiver of the company. Ie states (p.=67) that the company was or-
ganized under the act of February 10, 1849, by filing a certificate in the
Cook county clerk’s office, of the clection of different persons as trustees
and other officers of the company, giving a history of its official doings,



RECORD

PAGE.

94
95

110

113

115

116

12

{p- 68); he gives a history of its financial affairs, (p. 71); $20,797.80 was
paid into the company by the shareholders ; gives in a schedule (which
is not now among the files) a statement of the real estate of the company,
the legal title of which, he says, isin Amos Page. (p. 78.)

This report also contains the testimony of R. N. Hayden, the book-
keeper of tlie company, Wh_o states the debt due from the company to
Coventry for money advanced at $2,670.69, between April 7th and July
9, 1857. «They were also indebted to Mr. Coventry in the sum of one
thousand dollars for services as treasurer, the said sum including interest
on advances and general services. Iknow the services rendered by Mr.
Coventry, and think the charge a fair and reasonable one.”

The decree orders that the report stand confirmed, and after reciting
that it appears to the court that the defendants and complainant,
although doing business as a corporation, created under and in pursunance
of the act of 10th February, 1849, under the name of the Crystal Lake
Iece Company, were never legally organized as such corporation, in pur-
suance of said act, and never complied with the requirements of said act,
but that they were doing business as a general copartnership under the
name and style of the Crystal Lake Ice Company, orders and decrees
that the said Crystal Lake Ice Company be, and it was thereby decreed
to have been a general copartnership, composed of the said defendants
and the said plaintiff. It then recites that the said copartnership, doing
business under the name of the Crystal Lake Ice Company, was insol-
vent, unable to pay its debts, and the managing members thereof
neglected the business of the company ; and then orders that the said
copartnership be dissolved. That the injunction theretofore issued in the
cause be made perpetual, and that the defendants should forever desist
and refrain from proceeding with or intermeddling with said Crystal
Lake Ice Company, its property, effects, goods, chattels, and accounts,
vouchers, books of account, and all and singular the property, both real and
personal, of said company. That the order theretofore made, appoint-
ing Coventry receiver, be confirmed and made perpetual ; that he proceed
to continue to pay the debts of the company according to the prayer of
the bill, and report of the master. The decree then recites the sale
made by the receiver, the moneys received and paid out by him, and
orders that his acts therein stand confirmed, and that the company are
indebted to him $3,670.59 5 -and that he pay himself' that amount out of
the funds in or coming to his hands as such receiver. The decree then
recites that Amos Page, one of the defendants, holds the legal title of the



RECORD 13

PAGE.

real estate described in it, which of right belonged to said Orystal Lake
118 TIce Company, and the legal title was taken in said Page for greater con-
venience, and was held by him as trustee for said COrystal Lake Ice Com-
pany, which company in fact paid for all of said lands. That since. the
sale by the receiver to said Joy & Frisbie, of said lands, that said Page
hath refused to convey to them, and orders that the sale made by the
receiver to said Joy & I'risbie vest in them all the rights, title and inter-
191 est of said Crystal Lake Ice Company ; and that Page convey all his
right, title and interest therein, to said Joy & Frisbie, and if he fail so to
do, then that the master execute such conveyance for him, and that the
costs of the case be paid out of the property of said company.

122 The receiver files the report of the master, that he had made a deed
as commissioner for Amos Page, to Joy & TFrisbie, of the lands described

in the decree, which is confirmed by the court.
———— A g M

B e 2 nmn il VISR

RECORD
PAGE.

1343 Petition of Fond du Lac Railroad Company, filed June 3, 1858, for
allowance of claim against Ice Company, and to be paid out of funds

in the hands of the receiver.

135 July 18, 1858, John S. Wheat, one of the defendants, files his petition,
showing that he has not been served with notice of suit, brought in by
publication in a newspaper, and prays that-the decree be opened and set
aside under statute, and to be let in to defend.

v
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July 14, 1858. The clairit of St. Paul and Fond du Lac Railroad Com-
pany referred to master, and requiring the receiver to account for all
assets received, and all moneys paid out as such, and to. pay up, pro
rata, the claims against the Ice Company, which shall be filed with him,
and found due by the master.

March 21, 1859. The petition of Wheat allowed, and decree vacated
as to him, and he files a general demurrer to bill,

October 19, 1861. Defendants file a petition to set aside the decree of
17th December, 1857, as to all of them, stating that Wheat had filed a
petition to vacate the said decree which had been allowed, and that he
had filed a demurrer to the bill for want of equity, which was pending ;
that the decree was a joint one, and that upon the face of the record
the court had erred in rendering the decree. They, therefore, prayed
the court to review and reverse the decree, and set the same aside.

January 23, 1862. Death of Backus, complainant, suggested, and
James P. Root enters his appearance as administrator.

February 1, 1862. Demurrer of Wheat sustained to Bill. Com-
plainant moves for leave to.make Crystal Lake Ice Company a party
defendant to bill. Detendants enter cross-motion to set aside and vacate
all subsequent proceedings, and dismiss bill of complaint.

Bill and proceedings in case of Alexander C. Coventry, complainant,
against William DBaker, the Crystal Lake Ice Company, and others,
consolidated with this suit, and considered as a part thereof, and as a
petition filed in this cause.

The bill in that matter, filed the 14th day of June, 1859, states the
filing of the original bill of complaint, by William Backus. The order
appointing him receiver in that cause, of the property of the Crystal
Lake Ice Company. That he entered upon the duties of his receiver-
ship, and in pursuance of his appointment took possession of the prop-
erty, books, papers, etc., of the said company, and held the same until
he disposed of the same as such receiver under the order of the court.

That the defendants in that suit claiming that said order was not bind-
ing on them, on the day of August, 1858, commenced an action of
trespass against him, impleaded with Iiram Joy, Stanley II. Fleetwood,
Erastus S. Williams and William Backus, in the name of the Crystﬁl
Lake Ice Company, in the Cook County Court of Common Pleas, in
which they charge that he and the other defendants therein named were

-
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guilty of a trespass on thé premises of the Crystal Lake Ice Company,
on the 1st day of July, 1858, and files a copy of the declaration with his
bill. That he has been served with summons and filed a plea in the
cause ; that the same is now pending in said conrt. That the trespass for
which said sunit is brought, was the taking possession of the property of
said Crystal Lake Ice Company on the 1st day ot July, 1857, under the
order ot the Circnit Court; that the same was not made forcibly, but
peaceably, and without any opposition, and done in pursuance of the
order of the Cirenit Court, appointing him receiver, and that he has not
exceeded the order of the court, or taken any property except such as he
was ordered to take, and has but carried out the order of the court as a
servant of the court, as compelled to do. That no order has been made
in said cause of Backus v. Baker et al., allowing said suit to be com-

menced against him.
Prayer for an injunction restraining further prosecution of that suit.
Injunction allowed and bond filed, but not issued ; summons served
upon some of the detendants I'ebruary 1, 1862; order for consolidation
of the Coventry bill, with the original suit of Backus, and to be treated

as a part of it by consent of parties.

Fel)rum'_); 18, 1862, leave given to file supplemental bill, and the motion

of defendants to set aside all proceedings of the court in this cause,
denied.

February 15, 1862, defendants move a dissolution of the injunction
granted upon the petition of A. C. Coventry, and for leave to sue him.

TFebruary 24, 1862, Francis W. Buckingham, administrator of Backus,
files a supplemental bill. Sets out the substance ot the original bill, and

avers that all and singular the allegations, statements, and charges in

said original bill contained are true. That on the day of

1857, the defendants in the ariginal bill having been duly notified to
appear, made default which was entered, and bill of complaint taken as
confessed against them, and the matter referred to the master to take
proofs.

That on the 23rd of October, 1857, proofs were taken, and wmaster
made his report, filed the 17th of December, 1857, stating that all the
material allegations in the bill were proved, and on same day final decree
entered, confirming master’s report; and by way of supplement, states

that before final decree entered, Alexander C. Coventry was appointed
receiver, and proceeded to perform his duties as such.
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That Backus, at the time he filed original bill, was a stockholder in said
company. That in March, 1857, the Crystal Lake Ice Company was in-
debted to Wilcox, Lyon & Co., in about $400, who in April, 1857, com-
menced suit against them, and atterwards obtained a judgment in Cook
County Court of Common Pleas, against said company, and is the same

judgment mentioned in the original bill, and was obtained priortofiling that

bill. That execution had then issued thereon, and was a lien on the
property of the company, in Cook county.

That the Crystal Lake Ice Company was then owing about $3,000 to
its servants and laborers, which had not at the time sajd bill was filed,
been due one year, and was also indebted to other persons in about
$12,000, for debts contracted in course of its business, and was threat-
ened with suit upon a large portion thereof, within one year from the time
the same was contracted.

That the property of said company was a trust fund for the payment

of its debts, and it was then and there the duty of the company and its
trustees to appropriate the property and eftects of the company to the
payment of its debts; and to sell and dispose of the same for that pur-
pose; and particularly as said company was insolvent, and notwithstand-
ing its insolvency was then attempting to carry on its business, which
was unprofitable and carried on at a loss ; and that it was not possible to
carry it on without a loss, and thereby the said Backus and the rest of
the stockholders were put in great jeopardy of becoming liable for a large
amount of the indebtedness of said company, of which there was no
prospect of their being reimbursed out of the business or profits of said
company.

That at time of filing bill, a small pertion of the property of the com-
pany consisted of real estate and the buildings thereon, worth about $500,
and fit for no other purpose except that of storing ice; of wagons specially
constructed to carry ice; of horses and harnesses belonging thereto, nec-
essary for the business of the company, and mainly fit to carry on such
a business ; and a large amount of ice in ice houses, for the delivery of
which the horses, ete., are necessary, and without which the ice would be
of little value to any one; and the property could not be sold separately
or in parcels to advantage to the company or its stockholders.

That the trustees, and the company itself, failed to act in the premises,

or cause any sale of the property of the company to be made to apply in
payment of its debts, as they ought to have done as soon as the company
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becameinsolvent. Thatthey pretended and gave ont it was not necessary
to do so, and it was not their or either of their business to do so. Charges
that the company was then insolvent and unable to pay its debts, much
of which was due to laborers who were actually necessary to the com-
pany in order to carry on its business.

That at and before the 1st of July, 1857, said laborers were on a strike,
in consequeuce of non-payment of their wages due them, and refused to
serve the company in the delivery of ice, or allow others to do so. That
this derangement of its affairs had continued for several weeks prior to
filing of said original bill. In the meantime, ice which the company had
stored at great expense, was melting away, and would continue to be
left to melt away during the summer months, to its entire loss, and no
prospect that the company would have the ability to bring ice into manr-
ket for sale, and thereby the personal liability of Backus as a stock-
holder was daily becoming greater, and the ability of the company less.

That the railroad company was refusing to transport ice, because the
company was not able to pay its transportation bills, and that thereby the
company could not get its'ice from Crystal Lake to Chicago to supply its
customers. That it had large contracts with saloons and hotels, to supply
them with ice during the season, which they would not be able to comply
with, and so the company and its stockholders be liable for failure to
deliver ice on such contracts.

That the good will of the company in supplying its customers with
ice was another and large element entering into and constituting its
capital in business, which could only be made available by the sale of the
whole property of said company, used in its business; that such good
will was then in great danger of being lost, owing to the total inefticiency -
of the company.

That the sheriff’ threatened to sell the property of the company under
Wilson, Lyon & Co.’s judgment, unless it was paid, which the company
could not doj and that he would have sold the property and realized
but a smail sum it a receiver had not been appointed.

That the court appointed Coventry temporary receiver of the property
of the company, with power to act immediately, who went on under the
order of the court and took possession of it.

That he sold the property after the bill was filed, and applied the
same to the payment of the debts so far as it would go.
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That all and singular his proceedings prior to the final decree, were
necessary to protect the interests of those interested in the affairs of said
company as creditors and stockholders, and have all been ratified and
approved by the court; that his proceedings in paying out said pro-
ceeds, have been in pursuance of the order of the court ; that his acts
and doings were performed before any application to the court by any
of the stockholders, or by Wheat, to atler, disturb or interfere with said
final decrce, or any of the proceedings under said original bill.

That said Wheat was duly brought into court by publication under
the statute ; that nearly one year after the final decree had been ren-
dered and substantially carried into effect, said Wheat appeared and
oeffred to file his answer, but none other of the defendants have
appeared to defend said suit, or disturb said decree.

That said Wheat claims to be entitled, as a stockholder of said com-
pany, to question the acts and doings of this court, because brought in ’
by publication, and not by personal service of notice, but denies that he
has any right to, and insists that by his negligence he is estopped from
questioning the doings of the court and its officers in executing said
decree, so far as excuted before he appeared.

That all of the stockholders of said Crystal Lake Ice Company were
made parties by name, but that the Crystal Lake Ice Company was not
by its corporate name ; that under the civcumstances set out in original and
supplemental bills, the Crystal Lake Ice Company was merely a nom-
inal party in interest, and in its corporate name and capacity had no
actual interests or rights in the subject matter of said snit and the reliet
therein prayed against its stockholders over and above the rights and
interests of the stockholders by said bill, brought into court as aforesaid;
and that to the end that said Backus and his personal representatives,
and all other persons who have acquired rights under said final decree,
or by reason of filing said original bill, may have the full benetit thereof,
it is necessary that said Crystal Lake Ice Company, by name, should be
brought into court and made a party to the proceedings had under said
original bill. To the end, therefore, that the Crystal Lake Ice Company
and the other persons who were parties to original bill, may answer the
supplemental bill.

That the Orystal Lake Ice Company may be held bound by said final

decree, as fully and completely as it originally made a party to the
said original bill of complaint, and that John S. Wheat may be held



RECORD (7
PAGE.

concluded from disturbing the said final decree as to any action had
thereunder, prior to the time of his appearance to detend said snit ; and a
prayer for process.

218 Tebruary 25, 1862. General demurrer of Crystal Lake Ice Company
to the supplemental bill filed.

220 February 25, 1862. Answer of defendants Baker, Page, Johnson,
Lipe, Wheat, Fuller, Pierson, and Judd to supplemental bill filed. States
221  that they and the other defendants were corporators, and held stock as
such in the Crystal Lake Ice Company, a corporation duly created and
existing under the laws of this State, and doing business as snch when
said original bill was filed. Deny that they ever were or considered
themselves to be copartners, in any sense whatever, in said business, or
that they ever did business under that name in any way or manner what-
ever, but that all the business transactions alluded to or mentioned in
said supplemental bill, were done by said corporation as a corporation,
and not otherwise; and they deny that it was insolvent, or its business
deranged, as charged in the bill ; and even if it were 80, the complainant
has no standing in a court of equity to correct, remedy or reform the

222 same. That by the original bill, the complainant hath not made or
stated such a case as doth or onght to entitle him to any relief, and that
the decree based thereon is erroneous, and should be reviewed and:
reversed ; and that there is no equity in the supplemental bill; and ask
same relief as though they had demurred specially.

293 Buckingham substituted in place of Root as administrator.

February 25, 1862. Cross-bill filed by same defendants who had filed
answer to supplemental bill. States the filing of the supplemental bill and
their answer thereto. It then states that the decree rendered upon said
original bill, and all the proceedings thereon, are erroneous and void.

997 That the title to the property thereby sought to be charged, is and was

in the Crystal Lake Ice Company, and not in the defendants to said bill,
or any or either of them, and therefore that the said decree should be
reversed. That the demurrer of Wheat to the original bill has been sus-
tained, and he is entitled to be discharged from the suit,and at the time of
allowance of his petition, all of the defendants moved to set aside the
998 decree as to them. Prayer, that the said Buckingham as administrator, and
the other defendants to said supplemental bill, not complainants herein,
might be made parties defendants to the cross-bill under the statute, and
they required to answer the same. And that the said decree, for the
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reasons and under the circumstances aforesaid, might be reviewed,
reversed and set aside, and no further proceedings taken thereon.
Amendment states that the Process in the original cause had not been
served on Page, and that the sheriff’s return was untrue in fact.

March 26,1862. Demurrer to supplemental bill filed by Crystal Lake
Ice Company, overraled, and it ruled to answer.

March 27, 18692. Master's report filed, dated February 28, 1859
States that Coventry had received $6,030, and paid out $5,886.07, but
from what source he had received it, or for what he had paid it out, no-
where appears, as the vouchers alluded to in the report are not filed with
it, except his commission of $335.53. '

March 27, 1862. Motion by Coventry to confirm master’s report, and
another one that on filing books, papers, etc., he be discharged from fur-
ther action as receiver. Motion to sue receiver is withdrawn, and
injunction continued by order of court.

April 26, 1862. Crystal Lake Ice Company file petition for leave to
sue Coventry. States that it is a corporation under the laws of this State ;
that in July, 1857, Wm. Backus, then in life, filed a bill in that court
against William Baker and others, without making it a party to it, or
notifying it of its pendency, or of proceedings thereunder ; that Coven-
try was appointed receiver under it 5 that of that it had no notice ; that
in July Coventry took and sold all of its property to Joy & Frisbie, with-
out any notice to it, who thereupon converted the same to their own use;
that shortly before this, the trustees had held a meeting about the affairs
of the corporation, and were then, and alwﬁys had been, attentive to the
affairs of the corporation, either by themselves or agents, whom they
supposed trustworthy, and the property of the company was then in the
actual charge, custody, and keeping of its agents and servants; that be-
tore and after the filing of said bill, Coventry was the secretary, treasu-
rer, and financial agent of the company, and in the absence of the board
of directors had charge of its aftairs; that Coventry was an attorney at
law, and it deemed and considered him as retained and employed in any
litigation it might have; that said Coventry, at the instigation of Joy &
Frisbie, or of his own head, conceived the idea of selling out the business
and property of said company to them (who then were rivals in business)
by means of a bill in chancery, and obtaining the appointment of g
receiver, and, accordingly, with the intention to wrong, cheat, and defrand

e
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the company, and contrary to his duty as its employee, holding office for

it, drafted the bill on file in said cause in his own hand-writing, induced

Messrs. Williams, Woodbridge and Grant to sign their names as solicit-

ors, though they had nothing to do with drawing said bill, procured the
appointment of himself as receiver, and then proceeded, without in any
way notifying any of the other officers, or any of the trustees of the com-
Pay, to sell out said property to Joy & Frisbie; that he having charge
of the business affairs of the company, there was no change of the pos-
session of the property made until after the sale was cffected to them;
that the Crystal Lake Ice Company has sustained damage by the loss
and deprivation of its property, and the breaking up of its business, to
§35,000, for which no security is given in the cause, and it has no other
remedy save by proceeding at law against said Coventry and those who
aided him in unlawfully taking its property as aforesaid; that there is
no bund given to it in the gause, and, therefore, prayed that it might be
at liberty to sue said Coventry at law.

Petition verilied by affidavit of Amos Page, and states that he was
present at a meeting of the board a few days before bill was filed, and
had no notice or intimation of the filing ot the bill or of the proceed-
ing thereunder until after sale to Joy & Frisbie, and believes that none
of the other trustees knew of it; that he then resided at Janesville,
which was well known to said Coventry.

Aftidavit of W. T. Burgess, filed May 19, 1862, that Joy & Frisbie
are insolvent.

Affidavit of Hiram Joy, filed June 18, 1862. States that Joy & Fris-
bie purchased the property and chattels of the Crystal Lake Ice Com-
pany, about 4th of July, 1857, subject to approval of court; denies ghat
he had theretofore any knowledge of condition of the company, except
from common rumor, or that application was about to be made for a re-
ceiver; that Joy & Frisbie first offered Coventry $8,000, and they were
then induced by the representations of Coventry to offer $10,000, which
was much more than the property was worth. That before confirmation
of sale, he authorized Coventry to sell the property to Page, and those
associated with him, for 310,000, but he was informed they could not
raise the money. That soon after the 7th of July, 1857, Joy & Frishie
arranged with the St. Paul & Fond du Lac Railroad Company to trans-
port the ice for them, and that the superintendent of thatroad was Sam-
uel I. Johnson, one of the trustees of the Crystal Lake Ice Company.



RECORD
PAGE.

249

251

159
Ot
D

O
(313
(02]

—

10

Denies that bill was filed at suggestion of deponent, and says that Joy &
Trisbie carried on the business of transporting ice from Crystal Lake at
a loss.

Affidavit of George H. French, filed June 18, 1862. That he knew
Amos Page in A. D. 1857 ; that deponent was one of the keepers of the
Briggs House, in Chicago, and that Page stopped there on the 6th and
Tth of July, 1857. " That it was a matter of publicnotoriety at that time,
that the Crystal Lake Ice Company had passed into the hands of a
receiver.

Affidavit of Frisbie, filed June 18, 1862, substantially the same as that
of his partner Joy.

Answer of A. C. Coventry, filed June 18,1862, to petition of Crystal
Lake Ice Company, for leave tosue. Admits the filing of original bill,
and that no process issued or proceedings had against the company by
its corporate name until atter the commission of the grievances alleged
in petition ; but denies that it was not notified of the filing the bill and
proceedings thereon.

On the 1st July, 1857, he was appointed receiver, and on the third filed
his bond ; and denies that the company had no notice of his appointment
as receiver.

That on or about the 4th July, 1857, he sold the property -of the com-
pany to Joy and Frisbie, subject to the approval of the court, and filed
his report of sale July 7, 1857, and on the same day report of master
approving said sale, and on the 8th of July sale was confirmed. That
thereupon Joy and Frisbie took possession of property and disposed of it.
That a majority, if not all, of the trustees had knowledge of the said
sale before it was confirmed.

That the trustees had a meeting on the 15th June, 1857, but none after
that until after the bill was filed. Denies that the trustees were them-
selves, or by their agents, attentive to the business of the company prior
to filing said bill; but admits that the personal property of' the company
was, at the time of filing said bill, in the custody of its agents.

Admits he was treasurer and secretary of the company, but denies

that he was its financial agent, or, in absence of trustees, had general
management of its business.
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Admits that he was an attorney at law, but denies that he was consid-
ered by the company as retained to act for it as such.

Denies that the bill was filed, or he appointed receiver, at the instigi-
tion of Joy and Frisbie, or that they knew of the proceedings until after
they had taken place, or that he conceived the idea of selling out. the
property and business of the company by any means whatever. States
that William Backus desired of him particular and detailed information
for the purpose of filing the bill of complaint in this cause, and he being
a man of limited means, the respondent drafted the original bill of com-
plaint to save him the expense of such draft, it being no more trouble to
make draft than to give information he desired.

Denies that the draft was done to cheat or defraud any one, or con-
trary to the duty of respondent, or that he induced Williams, Woodbridge
and Grant to sign the bill as solicitors, or procured himself to be ap-
puinted receiver; but says that the court having decided to appoint a
receiver, suggested that he should act in that capacity, because he had an
intimate knowledge of the affairs of the company, and could in conse-
quence thereof better discharge the duties of the office than a stranger to
its affairs.

That he neither asked or sought for the appointment, but accepted it
at the suggestion of the court.

Admits that agent}s of the company remained in possession of its prop-
erty until sale made to Joy and Frisbie, when they took possession.

Denies that the Crystal Lake Ice Company sustained any damage by
sale of its property; that it was sold for all it was worth, and the most
of it thereby saved trom destruction, which otherwise would have taken
place, and the avails applied in payment of its just debts under the order
of' the court.

Sets out the meeting of stockholders in June, 1857, and the resolutions
passed at it ; that notice was duly given to all of the stockholders; that
from the 25th June until after the filing of the bill the company was
without means and without credit, and a majority of the trustees were

absent from the State of Illinois, and giving to the affairs of the com-
pany no attention.

States that the summons in the cause was served on Page, Buker and
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Johnson,.()n the 4th July, 1857, and the injunction on Tarbell, the super-
intendent of the company, July 4, 1857.

That Page knew of the sale ag early as July 7, 1857, and Joy & Fris-
bie offered to let him have the property if he would procure the discharge
of Joy & Krisbie from the purchase, which he declined to do.

That Balker and Johnson knew of the purchase on the 8th July, 1857,
and Tarbell knew of it at the time, and filed his aftidavit in support
of it.

That the trustees, well knowing the facts, allowed the sale to ba con-
firmed, suffered Joy & Frisbie to pay for property, and the avails to be
applied on its debts, without interposing any objection to the pro-
ceedings, or any of them, and long after it had received the benefit of it,
and its members discharged from liability, it, for the first time, asserted
its nominal rights, when in equity it was estopped from so doing by acts
of its trustees.

That he has done no act but what lie was authorized to do by order of
court, and the Crystal Lake Ice Company, having received full benefit of
sale, onght not now to be allowed to question the same.

There is a jurat subseribed to this, but it is not otherwise verified.

Answer of Crystal Lake Ice Company to supplemental bill, filed June
28,1862. States that a bill was filed in this court by Backus against Ba-
ker and others, and refers to it for its contents. That at that time its prop-
erty and business were in the hands, control and management of its
officers, servants, and agents, persons whom its board of trustees believed
to be competent and Zones?, and that they would be faithful to the duties
they assumed. That principally among those having charge of its affairs
was Alexander C. Coventry, elected or appointed secretary and treasu-
rer, having the charge and custody of its books, etc., the management of
its financial affairs, and as an attorney at law employed by it to attend
to its legal business. That Backus had his office in same room with
Coventry, and was on intimate terms with him. That Coventry claimed
that the company then owed him $8,600, and that Joy & Frisbie were
rivals in the trade. That the bill originated and was filed by said
Backus at the instigation of said Coventry and Joy & I¥ risbie, the one
to collect his debt, and the other to drive a rival out of the market, with-
out any notice to any of the trustees of the same until after the property
was sold to Joy & Frisbie. That it was a plan fraudulently contrived
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among and between the said Backus, Coventry, Joy & Frisbie to deprive
this defendant of its property unlawfully, ruin its business, and transfer
the same to said Joy & Frisbie. That it was not insolvent at the time
of filing the bill; that it then had abundant means and property to pay
its debts, had not the same been taken surreptitiously out of the hands
of its trustees, without notice to them, upon the otion of said Coventry,
and it has sustained great loss and damage thereby. That said Joy &
Frisbie made out of the ice they got from defendant, $30,000.

June 28, 1862, affidavit of Amos Page filed. States that 4 day or two
before the 25th of June, 1857, he had a conversation with Coventry
about the financial affairs of Crystal Lake Ice Company, and stated to
him that it the assessment levied at the meeting of the 15th June, 1857,
was not met, that the largest stockholders would expect to raise the
amount to pay off the immediate and pressing claims. At the same time
he informed Coventry, that ke was then about to leave Janesville, his
place of residence, for the north part of Wisconsin, to be absent on

business about two weeks.

That he returned to Chicago as soon as he could; that he did not
know of the sale to Joy & Frisbie until after they had taken actual pos-
session of the property sold; that immediately upon his return to
Chicago, he saw said Coventry about said sale, and expressed himself
much dissatistied about it.

That Coventry then represented to him that the company was a mere
partnership, and had no corporate powers; that all its members were
mere copartners, and all individually liable for its debts, and that there
would be about $4,000 to $5,000 left after paying all debts, and if depo-
nent would keep quiet and not contest the said sale that he would * make
it all right” with him ; that he understood from the conversation, that he
should be paid for the stock ; that owing to the statements of Coventry,
he believed at the time that said corporation had no corporate powers,
and was a mere copartnership, and therefore, did not proceed as a trustee
to take legal steps to set aside the sale; that such belief prevailed with
him and the other trustees for some time, induced in great part by the
statements of said Coventry, until upon taking advice from other persons
they learned that it was in fact a corporation.

That about that time, a suit was pending in the Circuit Court for a
year’s service for the company, brought by E. A. Tarbell., against the
deponent and other stockholders, and it was concluded to make that a
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test suit as to whether the Crystal Lake Ice Company was a corporation
or not; that it was tried, taken to the Supreme Court, and decided that it
was a corporation, and that any delay in this matter after the deponent
was correctly informed of the rights of' the corporation, has been only
that attending all contested litigated cases : ; that the belief that the cor-
poration was a mere copartnership, had a tendency to rednce the value
of the franchises ot' the corporation, the business it was carrying on and

its property, and to induce all the small stockholders to give up their in-
terests as not worth looking after,

That the company then owned eight two-horse teamns, worth, with
wagons and harness, $500 each ; some machiner y that cost $2,500, and
worth that ; about forty tllous.md tons of ice stored at Crystal Lake, sell-
ing in Chicago for twenty-five cents a hundred weight, and costing
$1.25 a ton to bring in on railroad.

That it said sale had not been hurried throngh in the way it was, and
under the circumstances of doubt as to character of corporation, created
in great measure by said Coventry, there would have been no difficulty
in raising out of said property money enough to have paid off all claims
that had matured, and then to have preserved and carried on its busi-
ness. That no processin the cause was ever served on him, as he recol-
lects distinctly he was in Fond du Lac on the 4th of July, 1857.

Replication to answer of defendants to supplementary bill filed July

16, 1862.

Answer to cross-bill filed September 15, 1862. Consists of a general
denial.

Replication to answer to cross-bill, filed October 30, 1862.

Affidavit of Charles M. Edwards, filed July, 1862; stating the charac-
ter of the business done by the company in the summer of 1857,

Affidavit of James P. Smith, filed March 13, 1863. States that there
was not altogether at Crystal Lake, to exceed 9,000 tons of the jce pur-
chased by Joy & Frisbie, and it was badly secured, and they never real-
ized much from it; that the machinery was not worth over $280. That
the horses were not worth over $75 cach. That the business of cutting
and storing ice at Crystal Lake, and carrying it to Chicago for sale can-
not be carried vn with success. That Joy and Frisbie paid more for the
property than it was worth.

e |
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March term, 1863. TFinal decree in which the titles of the original
and supplewmental bill are given ; it states that the original cause came
on for hearing as to. Wheat; a final decree having been rendered as to
the other def'endants, also upon the supplemental bill and the cross-bill,
and the petition for leave to sue Coventry.

Certificate of evidence.
Plaintiff read the articles of association.

The books of the company slmwing gross amount of stock paid in,
S , and amount subseribed for and not paid, S , and
debts to the amount of $12,296.33. These books were objected to
because the paging of the books showed that either the journal or the

ledger was not an original, the pages of the posting not agreeing.

The organiza ion of the company and its by-laws and assessments.
The proceedings of the meetings of its trustees from Nov. 14, 1855, till
June, 1857.

The meeting of the stockholders on the 15th of June, 1857, (page 327)
was an informal one, as the by-laws (p. 816, art. 2) only provide for an

annual meeting, on the first Monday of November, and make no provi-
ity

sion for called meetings.

The complainant also read the reports of the master, filed Dee. 17,
1857, and March 27, 1862.

And the record in case of Wilcow, Lyon & Co. v. Crystal Lake lce
Company, from Superior Court, showing summons served on secretary
of company by copy, in absence of president, and a judgment for
$412.25. Execution issued and delivered to sheriff May 5, 1857, and
returned satisfied Jan. 25, 1858.

Deposition of . N. Hayden. Was book-keeper for Orystal Lake
Ice Company, in summer of 1857; it was much embarrassed in its busi-
ness, and unable to meet its current expense at that time. ITe mailed to
each of the stockholders, by direction of Coventry, a copy of the resolu-
tions passed at the meeting of the 15th of June, 1857, and a notification
of trustees that they would sell out if assessment of ten per cent. was
not paid in ten days. The company was at the time indebted to Coventry
in $9,676.59 for advances, and there was a $1,000 charge for services.



RECORD
PAGE.

300

356

380

391

396
397

16

Also stipulation that Page and Johnson, the trustees, were absent on a
Journey from about the 17th of June until 3+d.of July, 1857, away from

s Olionghes g

Detendants then read stipulation, That Coventry drafted the original
bill in the cause, and that Backus went, after it was drawn, and procured
Williams, of the firm of Williams & Woodbridge, to sign the same as
solicitor. That Coventry saw Williams both before and after the bill was
drawn, and requested him to sign the same as solicitor for Backus ; and
that they (Williams & Woodbridge) have never been paid anything for
their services in the case ; and that the following documents, part of the
files in the original cause, are in handwriting of Coventry ; that is:

Praecipe (p. 3 §7), bond (p.4 / ), except signatures to it; writ of injunc-
tion (p.Zz 3 ), except clerk’s signature, and is indorsed with names of
Williams & Wocdbridge, in haudwriting of Coventry. The body of the
following affidavits: Richard N. Hayden (p.494 ), E. Tarbell (p- 59),
I'. Mehring (p. 60 ), and of bond (p-52); and the draft of the follow-
ing orders: July 1, 1857 (p. 972 ), July 8, 1857 (p. & 7.), and April 3,
1858 (p./” 7). o s

The defendant also read the record of the case in Superior Court of

Crystal Lake lce Company v. Frisbie, Joy, Coventry et al., in trespﬁgéz:;'

commenced by summons the 14th July, 1858, served the 17th July,
1858. Narr. filed, September 3, 1858, same suit mentioned in Coven-
try’s petition for injunction. The pleas set out as a defense the proceed-

ings in the original bill.

The plaintiffs introduce the oral testimony of Charles M. Edwards,
who was one of the employees of the company. Shows that the com-
pany was embarrassed, and on the st July, 1857, the men refused to
work.

Anugustus Frisbie states the condition of the property at the time of
sale; that he bought it without going out to the lake; somebody was
sent out; paid for it all it was worth ; did not make any money out of
it ; and offered to Coventry to give it up if they would release J oy and
Frisbie from liability on purchase. Coventry came to him 1st of Ji uly ;
wanted a bid; first he had seen of him; said he had become involved
in this matter ; had been appointed receiver, and wanted to sell it for the
best price he could get for the benefit of creditors; we made him an
offer for it same day ; was done very quick ; closed up before the 4th of
July; thinks 2nd or 3rd of July, 1857.
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legally before it.

" should have dismissed the whole proceeding, and granted leave to
_sue Coventry.
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S30 T SgSSIGNMENT OF ERRORS.

1. "The Circuit Court had no jurisdiction to render decree of Decem-
ber 17, 1857.

9

: C
In allowing supplemental bill to be filed. - 7

3. In overruling demurrer to supplemental bill.

4. Innot dismissing the original bill on sustaining demurrer of Wheat
thereto.

5. In not dismissing the original bill on the motion of the defendants
after opening the case as to Wheat.

6. In allowing injunction upon petition of Coventry.

-

(.

In making that injunction perpetual, and refusing leave to sue
Coventry.

8. In refusing upon the cross-bill to review and reverse decree of’
December 17, 1857.

9. In rendering decree of March term, 1863, upon the evidenc

10. In each and every part of the decree of March, 1863, and
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