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State of Hllinots, |,

Knox County. Tu THE SHERIFF OF __

WE COMMAND YOU TO SUMMON >

" the

State of Illinois.

_COUNTY. GREETING:

/7”# ///,,//
i /

if 7¢/m ay be found in your County, to appear before the Circuit Court ot s?d Cuunly of Knox,

term thergof, to be-holden at the Court House in Knoxville, on the
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_—Next, lu answer unto é‘// r

on the first day of the next:
_Monday io the month of
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and make return of this writ, with an endorsement of the time and manner of bernnnr the same, on or before the first day of the

term of snid Courtto be heid as aforesaid.
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SUPREME COURT.

AT OTTAWA.

APRIL TERM, A. D. 1864.

JOHN JOHNSTON, Appellant,

8.

:
|
|

EWING"FEMALE UNIVERSITY, Appellee. )

Argument and Brief of Appellee.
A. M. CRAIG AND P. H. SANFORD, Att’ys for Appellec.

This is an action brought by Appellee to recover of Appellant the
amount of his subseription to Ewing Female University.

The Defendant in Court below plead that Plaintiff was not a body
corporate when the subscription was faken, and the Court rightfully and
legally sustained a demur to the plea.

A subscription made in contemplation of an organization under the
law of 1849 or under a special charter to be afterwards obtained, is legal
and a party is bound to pay. [Tonica & Petersburg R. R. Co. vs.
McNeely, 21 Ills,, page 72. Robertson vs. March & al, 3d Scammon,

198.] oL Jle )

The 9th plea upoﬁ which issue was taken raised the question of nu/
tiel corporation fairly and this is all that Appellant could ask.

The Appellant complains that the Court erred in sustaining the demur
to the several amended pleas.

These pleas amounted to the general issue, and for this reason were
obnoxious to special demur and the demur was properly sustained.

Cook vs. Scott, 1 Gilman 338.

The Court committed no error in admitting the Certificate of Incorpo-



ration, recorded in Knox County, in evidence. Said certificate was in due
form properly acknowledged and recorded, as is by statute required.

It was not necessary for the officer to say that the parties were personally
known to Zim, as is the case in the acknowledgement of a deed. There
is no chance for a fraud being perpetrated, as there might be for a party
acknowledging a deed not known to the officer.

The Court committed no error in admitting in evidence, the certified
copy of the certficate of Incorporation recorded in the office of the Sec-
retary of State. The interlineations and erasures, upon inspection by the
Court, explained themselves; and Appellant must present the original
document to the Supreme Court for the Court to inspect, and see if the
Circuit Court decided wrong. This he has not done and this Court must
decide that the Court below decided correctly.

The evidence offered by Appellee and admitted by the Court was prop-
erly done.
The Apellant offered no evidence in the Court below which was refused.

The instructions of Appellant refused and modified by the Court were
properly refused and modified.

The Appellant was hound to pay when a building should be erected.
The word completed was not used in the subseription, and the instructions
of Appellant refused and modified by the Court, each and all went on the
hypothesis thai the subscription called for a building to be completed as
well as erected.  The Court had no right to tell the jury that the building
must be completed when the contract or terms of the subseription only
required the Appellees to erect a building in 18 months worth $10,000.

The instructions of Appellee given by the Court were right.

They presented the law of the case faitly to the jury, and left them to
say whether Appellees had substantially complied with their contract and
under the evidence was entitled to recover.

The verdict is sustained by the evidence. The Appellee agreed to erect,
not complete, a building in 18 months after the signing of the subscription
paper by the Appellant worth $10,000. The building was erected in the
time, as shown by the proof, worth $10,346 30. The building was not
only erected in the time, but substantially compleled, and the material on
the ground to complete the building ENTIRE.

Appellees were organized February 1st, 1858, under the general Lay,
obtained a special charter in 1859. [See Laws of 1859, page 363.]

On the 11th day of March, 1862, (See Record), the Trustees authorized



A. M. Craig to demand of Appellant his subscription. On the 22d of
March, 1862, A. M. Craig demanded of Appellant payment of his sub-
scription and payment was refused.

Has substantial justice been done? I answer, it has. The case was
fairly submitted to the jury under the law and the evidence. They ren-
dered a verdict for the Appellees. Ought that verdict in justice be re-
versed? What was the intention of Johnston, the Appellant, in incorpo-
rating the condition in his subscription, that a building should be erected
in 18 months worth $10,000? His intention evidently was to secure the
erection of a building which would be an honor and a lasting benefit to
the cause of education. That his money should not be invested in a tri-
fling building and the enterprise be a failure. So far as the principle and
true spirit of his contract is concerned, it could not and did not effect his
rights or the rights of society if the building was not erected precisely on
the day his contract required. At the end of the 18 months after his sub-
seription was taken, the building was erected and worth some $12,000,
and the necessary material on hand to complete the same; the workmen
employed and the work progressing; and, as the proof shows, the building
has been completed, and the Seminary in successful operation, which is
an honor and a credit to all those who invested their money in the en-
terprise. '

The Court propcr-ly refused to grant a new trial.

Tt does not follow that a new trial will be granted even if the jury find
against the weight of evidence and against the instructions of the Courts
provided the Court is satisfied that justice has been done, as it unques-
ionably has been in this case.

3 Scammon, page 17, 1 Scammon page 491. 1 Gilman, page 475,

A. M. CRAIG,
Attorney for Appellee,
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SUPREME COURT,

APRIL TERM, A. D. 1864,

Abstract of Record.

JonN JolNsTON,
Appellant, |
Vs rAppeal from Knox.
Ewive Feyane UNtvErsiry, |

Appellee. |

T. G. FROST, A. M. CRAIG & P. H. SANFORD,
Aty. for Appellant. Ateys. for Appellee.
This was an action of Assumpsit, commenced by Ewing
Female University, the Appellee, against John Johnston,
the Appellant, in the September term of the Knox County
Cirenit Court, before the Ilon. C. B. Lawreunce, Judge, to
rceover the amount of a conditional subseription nade by

the Appellant tor the erection ot a Seminary Building.

Sumuons issned August 29, 1863, returnable the fourth
Monday of Seprember,  Returned duly ser ved.

The Declaration contained, besides the common counts, a
special count upon the subscription paper, setting the same
torth in fuil.  ‘The defendant plead the general issue and
several special pleas, which, upon demurrer, were overruled.

Thereupon, the defendant below filed nine amended spe-
cial pleas, to which the plaintiff below demurred.

The court overraled the demurrer to the first amended
special l:lc‘l, and sustained the deiaunrrer to all the other
amended special pieas.

These special pleas set up that plaintift’s only cause of
action wis on the subseription paper set forth in the declara-

-t
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tion, and that the condition embodied therein, viz: “when a
building should be erected worth $10,000, to give in real es-
tate $400, it such building shounld be erected in eighteen
months,” had not been complied with.

Said defendant below also plead nul tiel corporation when
the subseription was given ; also when the suit was com-
menced.

Plaintift below joined issue on the pleas not overruled, and
the eause was continued, on the application of the defendant
below, to the February term,-A. D. 1864; and on the 15th
of I'ebruary, A. D. 1€64, the issues joined were tried before
11is Honor Charles B. Lawrence, and a jury.

A verdict was rendered in favor of the plaintiff' below,
under the instructions ot the court, for the sum of four hun-
drcd dollars

Defendant below made a motion for a new trial, which
was overrnled by the conrt.

Defendant below excepted, and a judgment was rendered
upon the verdict.

Plaintifts entered their notion tor an appeal to the Su-
preme Conrt, which was granted by the court, upon bond be
ing filed by defendant below, and thirty days were granted
in which to prepare and file bill of exceptions.

Bill of Exceptions.
STATE OF ILLINOS,
Kxoy Counry, } &

Kxox Circurr Courr,
February Term, A, D. 18 }

EWING I‘L\l‘\IE UNIVERSITY, %
vs.

JOHN JOIINSTON.

Be it Remembered, That at the February term of said -

Cuourt, held in and for said County and State, at the Court
[louse, in Knoxville, on the 15th day ot February, A. D.
1564, before the Ion. C. B. Lawrence, Judge, the issue

Joined between the parties aforesaid, came on to be tried by

A Jury of the county aforesaid, for that purpose duly empan_
nelled and sworn 5 and upon the trial of said {ssue the coun.
sel for the plaintifly to maintain said issne on his part, uﬂcxed
and read in evidence the certificate of incor roratia-
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IFemale University, filed in the Recorder’s office of Knox
County, Il




Zelotes Cooley,

John Eads, Jephas Arms,

A Wm. H. Whitton, Henry Arms, J. W. Carns,
‘ H. Xnox Taylor, E.Huggins, C. Waterbury, 3

G. M. Ewing, John G. Sanborn, Thomas S. Vaill,
P. H. Sanford, Miles Smith, Leander Douglass,
Cyrus C. Palmer, E. L. Phillips, J. B. Smith,
Alvah Wheeler, II. N. Keightly, Wm. C. Taylor,
C. Corwin, Geo, W. Wheeler, Wm. Arms,
Jolm 1. Brewer, Chauncey XK. Adams, Silas Bruce,
0. B. Palmer, 11. S. Woods, A. Lightner.

“Ifiled Feb. 1, 1858. C. Arys, Clerk.” 5
STATE OF ILLINOIS,| No. 25108.
Knox County, S

I, Cephas Arms, Clerk of the Cirenit Court, and ex-officio
Recorder within and for the said County of Inox and State
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aforesaid, do hereby certify that the within and foregoing
instrument of writing was filed for record on the 1st day of
February, A. D. 1858, at 6 o’clock P. M., and duly recorded
in volume 38 of Deeds, on page 440.
In testimony whereof, I have hereunto set my hand
and affixed the seal of said Court, at Knoxville,
|L. 8.] this 1st day of February, A. D. 1858.
CEPHAS ARMS, Clerk.
Per E. 1. Pigres, Dept.
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certiticate to be read in evidénce; and the defendant, to the
decision of the court, excepted.

Plaintift then offered and read in evidence an act entitled
an act to incorporate the Kwing Female Univorsity, found
on page 363 of private laws of 1859, Tl

AN ACT to Incorporate the Eming Female University.

Secrioy 1. Be it enacted by the people of the State of
Illinois represented in the General Assembly, That the
trustees and proprietors of the Ewing FFemale University, in
the the City of Knoxville, Knox County, Illinois, are hereby
constituted a body corporate and politic, by the name of
“ The Ewing Female University,” iocated and always to re-
main at the said city of Knoxville, for the purpose of pro-
moting collegiate and academic female education.

§ 2. All the subscriptions, moneys, receipts, personal
property, real estate and other assets and claims in favor of;
and all liabilities against the Ewing Female University, shall
legally vest in - and rest upon the following named persons
and their suceessors in office, who are hercby constituted a
corporate board of trust for said University : John G. San-
burn, 1. Nelson Keightly, Cephas Arms, John IEads, John
W. Carns, George A. Charles, Patrick H. Sanford, Alvah
Wheeler, Ovville B. Palmer, Abrabam Leightner, IEdson
Iluggins, Zelotes Cooley, Wm. [I. Whitton, James Knox,
Calvin  Waterbury, Leander Dougzlass, [Dugh S. Woods,
Harvey Curtis, Willinm Y. Milier, George M. Ewing, Isaac
Carey, Charles flolland; Miles Smith and H. Knox Taylor,

§ 3. The trustees of said University are hereby fully au-
thorized and empowered, in their eorporate name, to colleet
all subscriptions or donations, devises or bequests, which
may have heretotore been made, or which shall hereatter be
made to and for the use and benetit of the said University,
or for the purpose of frnding and establishing the same.

[ The balance of siid aes is found on puizes 353, 354 and
305, of the Private Laws ot Illinois, ot 1859 ]

To the reading of said act in evidence defendant objected ;
bnt the court overruled said objection and permitted the act
to be read to the jury, and the defendant duly objected and
excepted to the opinion of the court.
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The plaintift then offered in evidence a subseription pa-
per, which was in the words and figures as follows:
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A Tylerjr. - . i vesecensB0 00 e as ceieana-aa-50 (0
B Runki@-eceseoesumsamemacce- 2100 00.__.... 200 00.-.+..300 00
Miles Smith e eeececeaeee=e-+=--200 00 orin materials--.. .. 200 00
Thomas MUir .. -c-eeeeeeoccmcoa-250000.ccmccacoe oocn-- 50 00
Wm McGowaneseaeenmeeae-------100 00.cccaacceamms---=--100 00
Alvah Wheelereace .- cccam------200 00 in lumber -.- ......200 00
James Laurenceceeecacc e ---e 50 00.cccee ceveanees --.50 00
Benj Hebard ... ...-$100 00 in stock in Mason and Odd Fellow's Hall
Ydson Hugging -ocecovmencacnccan 2100 00ceeececnanicuwa----100 00
W H Whitl0tl ccce ceemeeomnnmumean sommsocedacmonanas . ...50 00
Wm Armstrong ....... R 1 1| .100 00
Wm Hester....  coc ce--ne-a- 100 00 --cccceeaee--- ««.100 00
John S Winters, 6 sharesin M& O T IS Sotiety.oaveecuceon-. 150 00
J M GilSON ccecemcccccacanmanaconacca-cm=oan eeaad0 00mae-a- 50 00
Wm Goodell. oo cicaeacccceocn =caoermonmecencn casieeiaaarew 00N00
H G Colegan .. ------. Somt o wn el s B rd | i S 00 00
H T Morey, lots 4, 5and 3, B 3, and L. 3 B 3, Morey & Higgin's ad-
dition, Knoxville ... .cceccociman oo seseodmcire con-

CH Huggms.coo.ooooaccacmsamon totamdeann- et o 100800
Enick Patrick ..  ........ s AR Al s DA OO 25 00
When a building shall be erected worth

$10.000, I will give, in real estate .. ..... ... 400 00... .. 400 00

it such building shall be erected in 18

months. JouN JOMNSTON.
William Y Miller .. ........ el B et L ol s e e (W e 50 00
James Knox ... ....... . e remiara N e o etate et 1250 00

Defendant objected to the reading of said subscription
paper to the jury. ‘

The eourt overruled the objection, and the subscription
paper was read to the jury.

The defendant duly excepted to the opinion of the court,
in permitting said subscription paper to be read to the jury.

A. M. Craig, a witness sworn on behalf of the plaintiff;
testified as follows: I was authorized by plaintiff to demand
payment of John Johnston on his subscription, and the sub-
seription paper was placed in my hands tor that purpuse, and
on the 22d day of Mareh, A. D. 1862, John Jolinston came
into my oftice in Knoxville, Ill. I presented himn the sub-
scription, and told him that 1 was authorized by the Bwing
Female University to demand and receive payment ot the
subscription. I asked Johnston, the defendant, first for &
deed or conveyance of real estate, in payment of the sub-
scription, which he refused. I then demanded from hiw
payment in money, which he also refused. I was acting
under orders of the trustees of Ewing Female University, as
agent. John Johnstou absolutely retused to pay the sub-
seription in any way.

John E uls, @ witness called and sworn by plaintiff, exam-
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ined on his woir dire, testified: I am still a trustee of the
Ewing Female University ; was one of the stock holders;

sold my stocks and transferred it in good faith, and got my
pay for it; there is no agreement by which I am to take it
back ; I sold it because I expected to be a witness in this
case, but the sale was a bona fide one; T considered the sale
a good one. \

The witness was objected to by the defendant as incompe-
tent.

Objection overruled by the court, and defendant excepted
to the ruling of the court.

Said witness Eads was then sworn and examined in chief,
and testified as follows: I carried the subscription paper to
Johnston, and he signed it March 15th, 1858,

Oross-pxaMiNeD.— Witness said :  We located the site for
the building March 15th, 1858, and Johnston snbscribed the
same day. I fix the date of location of site by the record of
the trustees of the University, but know that Johnston sub-
seribed the same day, and previous to the selection of the
site.

Plaintiff then offered in cvidence the record of the trustees
of the Ewing Female University, showing that A. M. Craig
was anthorized to demand payment of Johnston of his sub-
seription :

; ¢ March 11, 18€3.

On motion of P. H. Sanford, that A. M. Craig, Esq., be
appointed agent of this Board to malke a demand of John
Johnston for the payment of the subscription to the Ewing
Female University. 2

Board adjourned. W. H. Wmrrox, Sec.”

It was admitted that the book offered was the record of
the Ewing Female University.

7. W. Stevens was then called by the plaintiff as a wit-
ness, who after being sworn on his vodr dire, said : Iam
neither a stockholder or trustee. I sold my stock to John
Carns last September. My object in transferring the stock
was to get the money for it. A number of the trustees asked
me to transfer my stock in order to be a witness. T would
not do it for the purpose of being a witness.
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Defendant’s council objected to witness as incompetent,

which objection was overruled by the court, and said Stevens

was sworn and examined as a witness in chief.
To which ruling of the court Defendant, by his counsel,

then and there duly excepted.
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164 perch of rock in wall, atds— -
650 M brick @ $6 per M -
Laying brick - - -
Lime and sand for brick -

4 stone door sills - -

Water table in building - -
Window sills and lintels in basement
54 iron window sills in building

Iron work [anchors] - -
Plan and superintendance - =
Miles Smith’s hardware bill -

54 window frames at $7.50 - =
17 common window frames @ $4
Heavy lumber - -
Joists, &c - -

Sash on hand, not in building -
Joists from Wheeler - L
Carpenter work

Common lumber

Drayage

My total estimate from these items is

$492.C0
3900.00
- 1877.33
1500.00

- 100.00

160.00
70.00

- 135.00
20.00
175.00

- 23.97

405.00
68.00

- 135.00
735.00
125.00
100.00
400.00
60.00
40.00

$10.346.30
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Sormne of the common lumber might have been used in the
building afterwards, but most of it spoiled for further use.

I know my estimate for the brick and rock are low enough,
for when I had got the work done the building committee
thought I had charged too much, and we reterred the mat-
ter to George A. Charles and Cephas Arms, I had charged
them for laying 182,170 brick. In their estimate they only
made 62 brick less. I charged them for 166 perch of rock ;
found two perch less. I settled with the committee on
Charles and Arms’ estimate. The chimney tops took 8000
brick. The gable end took §500. In my estimate I called
the brick in the building 650 M, on the 15th day of Sept.,
1859. I think there was more, but wanted to be sure and

We made an esti-
wate, in Sanford’s office, last Saturday night; the witness
Stevens was there part of the time; I could not malke ont the
value or cost over $9500.  On the 15th of September, 1859,
I was one of the trustecs of the institution. The stone-
cutter’s bill is acknowledged lower than Stevens had it. The
whole bill is $110.  Sanford took down the items as they
were called off, when we made up the estimate of $9500
The value of the building September 15th, 1859, I put at
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$9500—perhaps a little more, perhaps a little less. There
was somo drayage bills; T got them up as far as I could re-
collect.

On cross examination witness said : There was 54 window
frames, worth $7.50 each ; 17 common window frames, worth
$4 each ; the sash were made, and worth $125; the heavy
lumber was worth $1385 ; joists were worth $785 ; joists got
of Wheeler, in building, worth §100; carpenter work was
worth $365 ; drayage $25. I never took any measurement
or made any estimate of the brick and stone work myself. In
fixing my estimate at $9500, I took the statements of Stevens
in Sanfords office as to number of brick. The brick were
then called 600 M, and I estimated them at $10 per Min the
wall, including lime and sand, and work. I received the
same wages as other carpenters, and know the value of it. I
know what masons charged for brick, lime, sand and work at
that time.  In my opinion, the money expended on thaf
building was prudently and economically expended.

Here the defendant rested the case.

Thereupon the plaintiff recalled Z. W. Stevens, who tes-
titicd as follows: DBefore these estimates were made, San-
ford said to me that Uunggins would be at his office, and
wanted me to come up. I went to his office last Saturday
night. Huggins was not there, but came in afterwards. |
could only give it to him that night in the rough. I had not
with me the papers by which I settled with the committee,
and could not be accurate as to the amount of mason work,
We made out the mason work. Huggins went out to hunt
up bills of carpenter work, and I went home. I gave to
him the number of brick then at 600 M ; the estimate should
have been 650, M.

On cross examination wituess said: The entire bricks in
the whole building was upwards of 680,000.

The testimony here closed, the toregoing being all the
cvidence given on said trial, ’

The court, at the request of the plaintiff, thereupon gave
the tullowing instructions :

The jury are instructed that if they believe from the evi-
dence that the plaintiff is an incorpovate body; that the
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defendant on or about the 15th day of March, 1858, sub-

seribed four hundred dollars in real estate, on the subscrip-

tion paper read in evidence, on the condition therein speci-
fied ; that the plaintiff before the commencement of this suit,
demanded payment of defendant of said subscription or a
deed of $400 worth of land, and the same was refused, and
that the plaintiff erected a building in Knoxville, Ill., in
cighteen months next after defendant signed said subserip-
tion paper, reasonably worth $10,000 as a semminary build-
ing, then the jury will find for the plaintiff.

If the jury believe from the evidence that the plaintiff
had erected a building for the purpose that the subscription
was given for in 18 months after the date of said subscrip-
tion, worth $10,000, and that the plaintiff is an incorporate
body, and demanded before the commencement of this suit
of the defendant payment of said subscription, and the same -
was refused, then the jury will find for the plaintiff; even
though the building was not fully completed, provided the
jury beliove that the erection as to its exterior was substan-
tially completed., y

“ Filed February 16th, IS64. J. H. Lewis, Olk.

. To the giving of cach and every of said instructions the
defendant by his counsel then and there duly objected and
excepted.

The court, at the request of the defendant, thereupon gave
the following instructions :

1st. The defendant’s snbscription is in law a conditional
contract, and the plaintiff cannot recover without showing
that the condition upon which the.subscription depends has
been fulfilled, and unless the jury find upon the evidence
that the building contemplated by the subscription and worth
$10,000, was actually erected within 18 months from the
making of the contract of subscription, they should find a
verdict for the defendant. !

3. The plaintiff cannot recover on the pleadings in this
case unless it is proved that the plaintiff, as charged in the
decluration, demanded a deed of real estate of the defendant
or said real estate before the commencement of this suit, in
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conformity to the terms of defendants subscription. A de-
mand of payment-in cash is not sufficient.

43 5. Under the pleadings in this case the plaintiff must be

proved to be a corporation, and unless sufficient proof has
been given to establish this fact, the jury should find tor the
defendant.

The court against the defendant’s objections also modified
defendant’s instruction No. 2 asked by the defendant, as fol-
lows, viz: by inserting the words “ as to its exterior.

9. Tt is not a compliance with the condition of the defen-
dant’s subscription that' a building was commenced and in
process of erection, and partially completed, and that, tooy
even at an expense of $10,¢00, and that amount actually ex-
pended within the 18 months from the making of the sub-
seription, but it must appear that the erection of the building
was substantially completed (as to its exterior) within the 18
months, and that it was then worth $10,000, and unless the
jury so believe on the cvidence they should find for the de-
fendant

To each and every of which modifications of the court of
the said instruction No. 2, as asked by the defendant then
and there duly objected and exeepted.

The counsel for the defendant thereupon requested the
court to give the following instructions in behalf-of the de-
tendant :

4. The erection of the building contemplated by the de-
fendant’s subscription, must be construed in law to be some-
thing more than a bare erection of the walls of the building,
not properly enclosed, and without root; windows, fioors or
doors, but it must be substantially a completiou of the build-
ing within 18 months from the making of the subseriptiop,
and it should be worth $10,000 within that time, and unless
the jury find such to be the facts on the evidence, they,
should find for the defendant. :

6. Unless the plaintiff was a corporation at the time of the
the contract, the defendant is (not) entitled to a verdict.

7. The jury in determining the question whether the con- -
dition of the subscription has been fulfilled, and in determin-
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ing whether the building was worth $10,000, cannot, in
making up the estimate, add the value of sash or any articles
on hand but oot into the building within the 18 months

from the making the subscription by the defendant.

“Tiled Feb. 16, 1864. J. H. Lrwrs, Clk.

Which the court severally refused to give. To which rul-
ing of the court in refusing each seperate instruction so re-
fused by the court, the counsel for the defendant then and

there duly, severally and seperately excepted.

The jury found a verdict for the plaintiff.
Thereupon came the defendant and made his motion for

a new trial, as follows :

Knox Cirouvir CourT, -
February Term, A. D. 1864

EWING FEMALE UNIVERSITY,
Vvs.
JOHN JOHNSTON. %

And now comes the sail defendant and moves for a new
trial in this cause upon the following grounds :

1st. The court erred in sustaining the plainiff’s demurrer
to defendant’s second, third, fourth, fitth, sixth, seventh,
cigth and tenth amended pleas, and in cach decision in
overruling éach and every of said pleas.

9d. The court erred in admitting the certificate of incor-
poration offered by the plaintiff, recorded in the recorder’s
office of Knox county, in evidence.

3d. The court erred in adwmitting in evidence the certifi-
cate of incorporation, offered by the plaintiff, pnrporting to
have been recorded in the Secretary ot State’s office, or the
copy of the certificate from said Secretary of State’s office.

4th. The court erred in admitting the evidence offered by
the plaintiff and oljected to by the defendant.

5th. The court erred in excluding the evidence offered by
the defendant and excluded by the court.

6th. The court erred in refusing to give defendant’s in-
structions numbered four, six and seven, and each and every
of them. :

7th. The court erred in modifying defendant’s second in-
struction by the addition of the words “as to its exterior.”
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8th. The court erred in giving the several instructions
asked by the plaintiff and given by the court, and in his de-
cision as te each and every of them.

9th. The verdict of the jury is against law.

10th. The verdict of the jury is against the instructions
of the court. .

11th. The verdict of the jury is against the evidence.

T. G. FROST, Att’y for Def’t.

Filed February 19th, 1864. J. H. Lewis, Clerk.

Which motion for a new trial was overruled by the conrt,
to which ruling of the court in denying said motion the
counsel for the detendant then and there duly excepted.

And because none of the said exceptions so offered and
made to the opinion and decision of the said Curcuit Judge,
do appear upon the records of the said trial, thereupon on
the prayer of the said defendant, by his counsel, the
said Circuit Judge has to this bill of exceptions put his seal
and subscribed his name according to the statute. in such
case made and provided.

C. B. LAWRENCE. [L.S.)

Filing of Clerk.

Appeal Bond appraised by Clerk.

Clerk’s certificate.
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ASSIGNMEBNT OF ERRORS.

1st. The court erred in sustaining the plaintiff ’s demurrer
to defendant’s 2d, 3d, 4th, 5th, 6th, 7th, 8th and 10th amend-
ed pleas, and in each deeision in overruling each and every
of said pleas.

2d. The court erred in admitting the certificate of incor-
poration offered by the plaintiff, recorded in the recorder’s-
office of Knox eounty, in evidence.

3d. The court erred in admitting in evidence the certificate
of incorporation offered by the plaintiff, purporting to have
been recorded in the office of the Secretary of State, or the
copy of the certificate from said Seeretary of State’s office.

4th. The court erred in admitting the evidence offered by
the plaintiff and objected to by the defendant.

5th. The court erred in excluding the evidence offered by
the defendant and excluded by the eourt.

6th. The court erred in refusing to give defendant’s in-
structions numbered 4, 6, 7, and each and every of them.

7th. The court erred in modifying defendant’s second in-
struction by the addition of the words “as to its exterior.”

8th. The court erred in giving the several instructions
asked by the plaintiff and given. by the court, and in his de-
cisions as to each and every of them.

9th. The verdict of the jury is against law.

10th. The verdict of the jury is against the instrpctions of
the court. :

11th. The verdict of the jury is against the evidence.

T. G. FROST, Att’y for Def’t.
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