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SUPREME COURT OF [LLINOLS,

Third Grand Division, April Term, 1864.

Thomas Milnor, Appellant,
VS,
E. W. Willard, S. Lind, his
Assignees and others,
Appellees.

ARGUMENT OF MATHER & TAFT FOR APPELLEES.

Mau it please the Court:
The dates of the transactions upon which the prosent suit has
arisen are as follows :
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1854, June 19. Date of contract under which Milnor claims,
and of which he is assignee.
* Down payment paid June 19, 1854

Payment of Tune 19, 1855, paid July 21, 1855.

Payment i 1856, paid June 19, 1856.

Payment 3 1857, paid Junc 20, 1857.

Payment “ 1858, paid June 23, 1858.

Last Payment i€ 1859, not paid.

1859, January 11. TLockwood conveys the lot in question to
Lind and Willard. :

1861, January 9. Willard sells out to Lind his interest in all
the property ,Lind agreeing to relicve Willard of the debt of $85,575
due to Brown & Lockwood on 1st February and 1st March, 1864,

1861, April 1. Lind releases the lot in question to Willard, to
increase the fund for Willard's relief and indemnity.

1861, July 6. Lind, insolvent, assigns his estate to Lake and
Osborn for benefit of creditors.

1861, October 6. Willard serves notice on Milnor that con-
tract is at an end and forfeited.

1861, November. Willard files his bill quia tionet, against
Lind and others. Amends do. Cross bill filed.

1862, September 22. Decree entered; Lake and Osborn ap-
pointed receivers, at Willard’s request, and the lot in question put
into the decree for sale, at the request of Willard and also of
assignees.

1862, October 16.  Wells Lake offers $2,000 for the lot, Court
approve, and sale made by contract. _

1863, April 19. Milnor fenders to Willard $93+.21, alter a
delay of one year, siz months and over from Willard’s notice to him
that his contract was at an end and forfeited.

1863, May 2. Milnor files his bill for specific performance.

« May 4. Wells Lake pays up in full for the lot; all the
moneys immediately paid over to Brown and Lockwood (as was the
down payment), for Willard’s indemnity and relief.
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This Court will perceive, that on October 6, 1861, when Wil
Jard served upon Milnor the notice of forfeiture and end put to his
contract by reason of non-payment, then past due by two years,
three months and over, he was acting under the impulse of the
principle of sclf-preservation, under circumstances of the utmost
urgency. A debt to Brown and Lockwood, amounting to $85,575,
Desides interest acerning and the annual taxes on the property, for
all which he was surety for Lind, was fast maturing. Lind, three
months before, had become 2nsolvent, and assigned all his property
for the benefit of his creditors; and Willard, in his bill, states that
the 69 lots yet unsold were entirely inadequate to produce the
money sufficient for his relief.

Some men would have gone crazy or stark mad under the
circumstances. If any man did not, it would afford the best evi-
dence in the world of one of two things: either it would prove him
to have a strong head, or a long purse which he did not much
carc for. Judging him according to ordinary rules, applicable to
the understanding of human nature, no man can doubt that he
meant exactly what he expressed; his words, his acts and his cir-
cumstances were in entire harmony with each other.

It is very immaterial in this controversy what construction he
chooses now, by his answer to Milnor’s bill, to put upon his former
lamentations and his piteous cries to the ear of equity for relict
from impending ruin. Suffice it to say, his answer is not evidence
against his co-defendants; it is mere hearsay, without oath, and
himself in every sense an incompetent witness to impeach himself
(were he even sworn), by giving the lie direct to all his above cited
acts and declarations, done and made under circumstances that leave
no doubt of their reality and truthfulness. That is to say, such as
we have stated, is the just inference, unless it be an axiomatic prin-
ciple of human nature, that no man loves money, and that all man-
kind are exceedingly averse from being at any time delivered from
impending peenniary ruin.




4

.

More ll:i:m this ;- we insist that Lind’s assignees and creditors
were as much interested in Williard’s repudiation and forfeiture of
the Milnor contract, on the Gth day of October, 1861, as Willard
himself'; and, sustaining that relation, his present eflort to play
into the hands of Milnor by his answer, is a fraud upon others, for
the sake of which he has no right even to impeach his own mo-
tives by any expost facio confession or tergiversation.

In close connection with this, we therefore add, not only was
Willard in dead earnest in declaring an end put to the contract of
Milnor, but Milnor himself practically and quictly submitted there-
to, and acquiesced in it,.without doing a single act, or making the
least effort in a contrary direction, for the full period of 1 year,
6 months, and over, i. e., {rom October 6, 1861, to April 19, 1863,
at which latter period he tenders the money and demands a deed.
In Zoyd vs. Collet, 4+ DBro., 469, there had been a delay on a con-
tract, where time was essential, for only 6 months ; and yet Lord
Laughbero held that the vendor had abandoned the contract by
laches, and sarcastically observes that the equity set up was “an
equity arising out qf ond’s own negleet™ !! which, he says, s «
singular head of equity.”

It is worthy of note, that when Willard gave this notice to
Milnor, that his contract was forfeited and ended, he was just about
preparing to file his bill quia timet. The notice was in October,
1861. The bill was filed in November, 1861—the next month.

Itis quite a curious coincidence, that the laches of Milnor
acquiescing and submitting to the acknowledged end put to his
contract, continued until Willard had ample time and opportunity
to discover that all his threatened danger was passed, viz., 1 year,
6 months and 7 days, down to the time of the tender. It scems to
bear on the face of it a suspiciousness that there is some sort of
concert of action, some co-operative combination between the com-
plainant and one of the defendants, after the danger of Willard was
passed by.
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This natural suspicion is not in-the- Jeast relieved, but rather
heightened, when we come to look at the pleadings in this case,
There, we find the bill of complaint filed by Milnoy against 15, V.
Willard, complaining of injustice, llar(lship and wrong, and the
amiably complying answer of the defendant, E. W, Willard, bear
the sign manual of the same identical solicitors and counsel.

We had always supposed, before this, that the duty of attor-
neys, solicitors and counsel, required of' them to be one side or the
other, and not on both. There surely must be some novel reason
for a departure from the usual course of law and equity in this case.
Perhaps it may be found in this: When Willard’s dangerous Josi-
tion in 1861 led him to file his bill guie Zémet, his interest was di-
rectly antagonistic to Milnor’s, aud should e suceeed in that bill, in
any degree, the same success would of necessity equally enure to
favor Lind’s assignees and creditors; we say it would so enure,
though Willard did not so design it: he had an exclusive design to
favor No. 1, as the prayer of the bill showed, viz., that the whole
property be ordered to be sold instanter, and the proceeds applied
to his indemnity. Obviously, however, this would “have put the
whole property up to the party or person having the longest purse.
The decree of 1862, Sept. 22d, therefore, wisely ordered the re-
ceivers to sell on a credit, which should use up all the unexpired
credit given by both contracts, so as to save as much as possible,
beyond Willard’s indemnity, for the creditors of Lind. This the
assignees and creditors of Lind claimed by their eross bill, and with
this decision they were content. To the greatest possible extent,
under the circumstances, it was in favor of the assiences and cred-
itors, and against Willard.

When the tender was made by Milnor, on April 19th, 1863,
the sales by receivers had progressed finely, and it was obvious that
all danger being past by Willard, he was at liberty to sway to which
side he pleased, uninfiuenced by selfish, slavish fear.

Having served one side while under the influence of fear and
torment, and now having happily gotten out of the woods, we can
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only sugﬁé.ét the possibility that he might have thought, according
to an old adage, that « turn about was fair play, and he might,
therefore, be excused i’ Lie should now try to render some service
to the other side.

We regret, however, to observe, that inasmuch as his carlier
service leaves the impression that self interest was a strong and pre-
vailing motive prompting those acts, the same influence might be
the prompter in the last stage of the controversy.

Especially is this suspicion strengthened, when we sce that to
carry the last point, he is reduced to the necessity of attacking and
maligning his own friends, Lake and Osborn, who were appointed
assignees of Lind, by his procurement, as the cross bill charges,
and his answer admits ; and the same persons were also appointed
receivers by the decree of Sept. 22, 1862, at /Ads special request, as
the case shows; and still, he in his answer (unjustly, as we will
show,) accuses them of fraud in selling the lot in controversy to
Wells Lake.

We observe the complainant’s counsel objects, in the 2d point,
that the notice of forfeiture was not given by the owner of the prop-
erty, Willard being only a trustee for Lind in holding the title.

To this we answer, Willard, at that time, had an interest far
greater than any other person. Ile was surety for Lind for $85,-
575, and interest and taxes, all of which would overgo $100,000 by
the time the debts should fall due; and the several lots, including
this in controversy, were all that hie could look to for his indemnity.
He certainly, then, had the paramount right to declare the coutradct
at an end, as he did, for his own indemnity, on the principle that
self preservation is the first law of nature,

This, however, is not all.

Notice to Milnor that his contract was put an end to, was en-
tirely unnecessary, as declared by the Court in Chrisman vs. Milier
et al., 21, Ils. R.,285: © After default (the Court say) le (the
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purchaser) was entirely at their merey, (i. e., the vendor’s merey).
The mere act of offering the land for sale, or entering in their sale
ook, or any other act showing that they considered the contract as
terminated, or treated it as terminated, was sufficient to put an end
to it, and deprive Bush of the right to claim its performance. If
we treat M. as a stranger, the mere act of selling to him, was of
itself a sufficient clection Dby the vendors to seck their remedy by
taking advantage of the forfeiture, and released their remedy on the
covenants.” In view of the principles here so clearly announced,
we see that in the course of litigation, by Willard’s bill, and the
answer thereto, the cross bill of Lind, and his assignees and credi-
tors, and the answer thereto, and especially in the decree of Sept.
22d, 1862, there is evidence of forfeiture, time and again, in which
not only Willard acted, but all the other parties, Lind, his assignecs
and creditors, participated and concurred. The agreed case annex-
ed to the record, shows that this lot now in controversy was put
into the decree fur sale, by Willard’s own act, and by concurrence
of Lind, and his assignees and creditors. The Court accordingly
acted upon it, and the receivers themselves sold it under the decree.
The last of these acts occurred October 16, 1862. Six months be-
fore the money was tendered by Milnor to Willard. We thus see,
that prior to the supposed tender by Milnor, the termination and
forfeiture of Milnor’s contract had been declared and nade known
in a great variety of ways, and by the concurrent acts and declara-
tions of all the parties who had any interest therein.

At page 5 of complainant’s Dbrief, under point 4, we notice a
statement purporting to give facts and dates, which are caleulated,
as we think, to mislead the judgment of the Court, and therefore it
will need explanation. It is said that Willard's notice of forfeiture
was given on the 12th of October, 1861, and that on 22d Nov.,
1861, the interest of the parties in the lot in question was scheduled
as a balance of $720, and interest, due from Thomas Milnor.

In answer to this we ask, who thus ‘scheduled it ? The answer
will fully remove the force of the argument. The schedule referred
to is a mere copy annexed by Willard to his bill against Lind and
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his assignees and creditors of the original schedule, and bill of sale
written at the foot of it, whereby Willard transterred all his interest
in the partnership property and purchases to Lind, on the 9th of
January, 1861. The annexation of that schedule to the bill was
the act of Willard alone, and not of any of the other defendants,
and of course cannot be allowed as having any bearing to prejudice
their rights ; and it we then look back to 9th Janunary, 1861, we
see that when that paper or schedule had its inception, neither Lind
nor Willard had yet elected to treat Milnor’s contract as deter-
mined. That election, by all the adjudged cases, they were at

liberty to make at any time they pleased; Milnor’s detault on a

contract in which timely payment was expressly declared @ condi-
tion precedent, and time the essence of the contract, had been run-
ning ever since June 19, 1859, but the election was not made until
Gth or 12th October, 1861. After that neither Lind or Willard did
any act whatever to excuse or let oft Milnor, nor did Milnor seek,

ask, treat, or sue for any relief from the declared determination of

his contract for the period of one year and six months, when the

tender was made.

His long acquiesence in the forfeiture shows, conclusively, that
his mouth had been shut long before the tender, and that he knew
it and like a man submitted to it, without even complaining. He
was bankrupt all the time, and for all we know still is, and these
facts, to our mind, afford irrefragible evidence that somebody is
litigating this suit in the name of a man of straw. :

Willard’s personal interest terminated wholly when the prime
object of his indemnity.was attained ; after that lLe beecame an
entire stranger, having no more right to do an act prejudicial to
Lind’s assignees and creditors, or to barter away their rights by
any of his constructions or admissions, than any other strangor.
Prior to that his interest on the principle of self preservation was
as all the facts and the decision of the Superior Court and the
deeree shows, coneurrent with the interest of Lind’s assignees and
creditors, and to permit him now, after his danger passed and
indemnity secured, to give contrary construction and meaning to

s
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his previous acts and declarations (which he seeks to do in his
answer in this case) would be lending the sanction of the sacred
principles of law and cquity to a changeful process at war with
every principle of honor and of truth.

The casc of Lurkin vs. Thorold, in 11th Lng. Law and Ly.
Leeports, 275, lays down the law applicable to time the essence of
contract in so clear terms, we shall be excused for making quite an
extract from it. At page 279, the Vice Chancelor says:

“Whatever be the foundation of the doctrine of the court, there
is no doubt of its existence, that is, though the contract, according
to its terms is that the purchase shall be completed on a given day,
and is so framed that if not completed on that day the purchaser is
at law entitled to recover back his deposit, yet if the parties deal
together on the footing of having disregarded the appointed day, of
having, according to the ordinary language used, agreed to treat
tiine as not being of the essence of the contract, then this court will
arant relief, although the day for completion may have passed.
Dut this velicf is, as I have already stated, given solely on the
ground of such.dealing of the partics. I have not bee able to dis-
cover any case, in modern times at all events, in which the court,
compelling the purchaser to complete the purchase after the ap-
pointed day, kas not proceeded on this ground. In Seton vs. Slade,
7 Vesey, 265, (a leading case on the subject,) Lord Eldon expressly
says: *‘There is no authority that has not some reference to Zke
conduct of the parties; and I find similar expressions in almost all
the subsequent cases. Whether the facts have iu cases been
such as fairly to warrant the inference relied on; wither the court
has not sometimes made a new contract for the parties, and so en-
forced on the purchascr the performance of what he never under-
took to do, is not the point for decision. It is sufficient to say that
the ground on which the court has professed to proceed has always
been, that the partics have so acted as 1o enable it to give to the
original contract a meaning difterent from its prima facie obvious
import, or clse to say that the original contract, so far as relates to
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the time fixeld for its completion has been abandoned, and a new
and more extended one has been by implication entered into.”

In the case thus before the English Court of Chancery, the
facts stated show that the parties by agreement fixed on 25th Octo-
ber to complete the purchase, and afterwards, at the request of the
seller, the purchaser consented to extend the time to 5th November
(ten days), and then on non-performance sued for and recovered his
deposit money, deeming.the contractat an end. Yet the court say,
at page 280: “The defendant was at liberty to insist on comple-
tion on 25th October. He never did anything to forfeit his right,
except Ly voluntarily extending: the day for the convenience and
at the request of the plaintift to the 5th of November, and detault
having then been made, the defendant was in the same "position as
if he had never allowed any extension and Aad refused to go on
with the contract up to the 25th of Oclober.”

In Milnor’s case, now betore this Court, we see that after June
19th, 1859, when the last payment on the contract fell due, Milnor
made no cffort to pay till April 19, 1863, a period of thiree years
and ten months. He opened no treaty or negotiation with Lind or
Willard on the subject. Tor aught appearing in evidence, not one
word passed between the parties on any subject for all that period.
After notice of forfeiture in October, 1861, he ceased even to l)u'_y
the taxes, and they were paid by Willard, evidently showing that
he submitted to the determination of his contract, and continued his
submission quiet and unbroken uniil the tender made April 19th,
1863.

'l‘hci;@:u:ls are much stronger to demonstrate a final end put
tu a contract of sale, where time was agreed to be the essence of
the contract, than any reported case.

No excuse is ever hinted at in the complainant’s bill or proofs,
excapt insolvency or pecuniary embarrassments, which the case of,
Allay vs. Derchamps, 13 Vesey, 223, declares to be no excuse at
all; and the reason of things shows the same, because such an

.‘l.
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excuse, if good for any short period, would be good _indefinitely
or forever.

A sample case, to show what would be a good excuse on a time
contract, is cited by Newland on Conlracts, page 231, from Ternon
vs. Stephens, 2 . 7, 66, « where the vendor was dead at the time
the money was to have been paid, and the executors not acting, it
was some time before the defendant teok out administration, with
the will annexed, of his father; the exact perfcrinance of this part
of the contract will be dispensed wigh.”

The case cited by complainant’s counsel, from 21 Zlls. 12., 493,
Morvgan vs. Ilerrick et al., to show that the attempled forfeiture is
invalid, is.a strong case, bearing in a directly opposite direction, as
we read it. ITis ITonor, Mr. Justice Dreose, says, at page 4935 :
“ The parties may make time ot the essence of their agrecment,
and when this distinctly appears to have been their intention, and
no pecuiiar circumstances have intervened to prevent or excuse
striet performance, it must, in equity, be considered and treated as
of the essence. as with all other contracts the intention of the par-
ties controls.™ :

We have only to say, if time was not the essence of Milnor’s
contract, then the most express terms of contract to that effect can-
not make it so.

In the case of Morgan vs. Ierrick, theve were no words indi-
cating that the parties agreed that Z/me should e the essence of the
contract, so expressed, nor any declaration, that if the did not
pay punctually on the day set, his contract should b i, and of
no effect. The Court treat and consider either of these forms of
agreement as identical in effect, and constituting a complete bar to
specific performance, unless it should be shown that peculiar cir-
cumstances had arisen to prevent or excuse timely performance by
the purchaser.  Time being essential in the case, was inferred from
the tact of the covenants being mutual and dependent.
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We desire no better authority for our positions-in this case.

.

The complainant’s counsel, in the 5th point, assume that the
forfeituré we rely upon was abandoned by Willard.

We think enough has been said already, to show that this
point has no force argumentatively, and is contrary to facts, and
that it places Mr. Willard in an attitude which, to say the least, is
self contradictiolfs, and that the acts and declarations in his answer
are not evidence against those who are nominally associated with
him as co-defendants.

In answer to the sixth point made by complainant’s counsel,
we have shown, as we think all the facts show, that Milnor’s laches
did amount to abandonizent, and continued for three times the
length of peried which Lord Laughboro averred was full and ample
evidence of abandonment.

Complainant’s seventh point insists that the vendors in this
case did not surrender the contract to him. We answer, there was
no necessity we should do so; all that Milnor needed was that
vendors should do some act to evinee that they had clected to ter-
minate the contract so that Ze could not be sued afterwards Jor the
remaining payment, as decided by this Court in Chrisman 2s.
Miller, 21 JU. R., 285. # The mere dct of offering the land for
sale or enteritig it on their sale book, or any other act showing that
they (the vendors) considered the contract terminated or treated it
as terminated, was sufficient to put an end to it and deprive Burk
of the rig; laim its performance, and them of the right to sue
him upon renants contained in it.

Again, complainant says under his seventh point, that there
has been no return or offer to return the money paid
confract. ’

under the

We answer, i there is any virtue in this objection, the com-
plainant must institute a suit to recover back the money paid. The
case cited by complainant, 21 Tl R., 611, Murphy vs. Lockwood.

» «
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announces principles identical with those we have above sought to

' ostablish as decisive of this case. The circumstances upon which

complainant’s counsel seem disposed to catch in this case, as drown-
_ing men seize a straw, will be found to have no parallel in the
transactions between Milnor and his vendors. He doubtless rofers
to the observations of his Ilonor, Mr. Justice Breese, at page 619.
[Te says, «This is all the delay shown (three months). The vendor
was unusually indulgent, and should not now desire to convert his
generous forbearance into seeming injustice and oppression.” Ilow
different these facts from the position and circumstances surround-
ing Willard when, on Gth October, 1861, he gave notice of an end
put to Milnor’s contract ?  7otal ruin arising from a suretyship for
$100,000 stared him in the face, and as he said, he held no adequate
indemnity , he had none that was sure or reliable as times then
,were, and heawas driven to file his bi}l'l quia tinet under an oppres-
sive load of fear. @hancellor Kcl}{iu cases cited, and other jurists
of the most exalted character, declave the prompting principle of
selt-preservation under such circml}’gnces just_and equitable, and
often they say a Iast"ﬁud only l'eso"ﬁ by vendois to meet their own
time contracts. See-also the remailfing observations of his Ilonor,
Judge Breese, to the effect that the vendor was then Zarsk to the
last degree, and drivifig his vendecgo the wall.
3 :

So, also, the cirenmstances of Lind and his assignees and cred-
itors, and of Wells Lake, in this case, bear no kind of parallel or
likeness to those which existed in Murphy vs. Lockwood.

Complainant’s 10th point is at variance with the facts. When
the last payment fell due, on the 19th of June, 1839, Willard and
Lind held the title in“fee to this lot, by deed from Lockwood of
January 11th, 1859, to them. Iind conveyed, on April 1, 1861,
lis interest to Willard, for the express purpose of inereasing the
fund for Willard’s relief. The last deed from Lind to Willard pre-
ceded Lind’s assignment three months. The assignment was made
July 6, 1861. Willard, thercfore, is seen to have been in perfect
capacity to have given a good title to Milnor on the 19th of June
1859, vy uniting with Lind at any time bLefore April 1, 1861, and
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after that he held the whole title exclusively for his relief and in-
demnity.

On the 9th of January, 1861, when Willard sold out his inter-
est in the partnership property to Lind, no deeds were given, but
merely the bill of sale, called the schedule, annexed to the record,

bearing date January 9, 1861, which was followed on the 1st of

April, 1861, by Lindis conveyance to Willard, in whom the full
title has remained to this day, in trust for whomsoever entitled
thereto.

Tn answer to complainant’s 11th point :

Tu this case the answer of Wells Lake denies all notice what-
ever, directly or indirectly, and alleges that he was an innocent
purchaser for a good and valuable consideration, without notice.
Milnor’s contract was uever recorded.

The proof in this case making out ncither notice nor frand,
Wells Lake is entitled to the favor and protection of this Court.

Concerning the value of the lot in question :

Mr. Wanghop is complainants sole witness, and estimates the
lot at $3,500. Dut the Court will see by his cross.examination, as
shown in the record, that he lived in a different part of the city,
and had not dealt in real estate in the vicinity of the lot for some
years, and did nct know of any sales in the scction west of the
river, and near the premises, to which he could compare this sale,
50 as to scttle the question of value; whereas, e contra, the defen-
dants prove by Albert Keep, John A. Tyrell, and Caleb D. Titz,
all of whom reside in the west division, near the premises in ques-
tion, and well know the same, and are land dealers, acquainted
with sales in that vicinity, and who unanimously say, on oath, that
2,000, the price paid by Wells Lake, was the full value of the
premises at the time of the sale to him, -

And yet Willard accuses Lake and Osborn of frand in the sale
to Wells Lake.

A
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We would like to inquire how the receivers could be guilty of
the fraud charged, when the decree required every offer to purchase
to be first reported to the Court of Chancery, and to be first ap-
proved or condemned by then.

The stipulations and agreed case here standing in the place of
depositions, show that the rceeivers strictly complied with this de-
cree, first.

Wells Lake's ofter is presented to the Court :

The Court order it aceepted, and in making the sale, the re-
ceivers acted under the express sanction of the Court’s order, and
only did precisely what the Court enjoined them to do.

Lot 1, block 2, the premises in guestion, was only the first or
sccond lot sold by the receivers within a few days ouly after the
decree was entered, and at a time when it was an unsolved problem,
involving the gravest doubt whether the whole property would
yield enough to pay up to Brown and Lockwood for Willard’s in-
demnity.

The court adopted a vigorous course, and it has terminated suc-
cessfully both for Willard’s full and entire indemnity, besides rais-
ing a handsome surplus for Lind’s creditors.

Never, until this point was reached, do we hear a word from
Milnor, though he had, when his tender was made, been acquiescing

in the forfeiture and abandoning his contract for full cighteen
months.

We most respectfully submit to this Court, that we have shown
the strongest case of Zime, the essence of « contract, and condition
precedent in that view unperformed,—of notice of forfeiture fndi,
red by purchaser, under cireamstances that drove the vendor to that
point by the direst necessity for self preservation; the strongest
case, we say, in all those aspects that conld possibly be SRRROSA,
—stronger, far, than any casc ropol'f(‘d- Hliinge UTERL A
plained of hardship.
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Ile never opened even a {reaty or negotiation for more time.

He never intimated, nor do his counscl now intimate, that he
Was ever prompt, desirous, ready or eager to perforni and get a
decd. N

No excuse is pretended, on his part, to relieve the hardship of

lis case by throwing back the charge of oppression upon the de-
fendants.
The case, on his part, is wholly unrclieved. | ,

A
A D

e LR
We therefore submit, that the decree of the Supreme Court be
afirmed. /N
MATHER & TALT, for Defendunts,
Lind, Lake & Osborn, receivers, and Wells Lake, the purchaser.
Cuicaco, May 16¢h, 1864.

L
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SUPREME COURT OF LLINOIS

THIRD GRAND DIVISION.

APRIL TERM, A:D. 1864.

> -

THOMAS MILNER, : i)

APPELLANT.

V8. H
ELISHA W. WILLARD,

DAVID J. LAKE, :
WILLIAM OSBORN,
SILVESTER LIND, and
WELLS LAKE,

APPELLEES. |

Bill for the specific performance of a contract for the sale of real

‘estate. Appeal from Superior Court of Chicago.

FAOTS.
. The facts of the case, as admitted or proved, are as follows:
5 On the 19th day of June, 1854, the lot was sold to the complain-
g “ant’s assignor for four thousand dollers—four hundred dollars in
cash, and tlie balance in five equal annual payments on the 19th
day of June in each year, with interest annually ¢z advance on the
deferred payments. »

The cash payments and all subsequent payments (except the
Jast), with interest annually upon the wliole sum unpaid, were made
under the contract. All taxes and assessments upon said property
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for the years 1854, 1855, 1856, 1857, 1858, 1859 and 1860 were
paid by the complainant or his assignor. The payments so made
of principal and interest, taxes and assessments, amount to the sum
of forty-one hundred and eighty-seven dollars and five cents
(84,187 03) as per receipts in evidence.

On the 12th day of October, 1861, when there was due and un-
paid upon said contract the sum of seven hundred and twenty dol-
lars, and interest thereon since the 19th day of June, 1859, the
defendant Willard gave complainant a notice in writing which is
evidence in the case declaring a forfeiture of the contract.

No other proceedings were taken to forfeit the contract, and as
between the parties the same remained in precisely the same condz-
tion as before said notice was given until the 19th day of April,
A. D. 1863, when a tender was made by complainant to defendant
Willard of the sum of nine hundred and thirty-four dollars and
twenty-one cents, being the balance due upon said contract, and a
deed therefor was also presented for his (said Willard’s) execution,
upon his refusal this bill was filed.

It also appears in evidence that defendant Willard held and now
holdsthe legal titletosaid lotin trust for defendant Lind, whose assign-
ees are defendants David J. Lake and William Osborn. It also ap-
pears that the lot in question with others was purchased by the de-
fendants Lind and Willard from Brown and Lockwood by contracts,
and that after paying in full for the lot in question, there being a
large sum still unpaid upon the contracts, Lind bought out the de-
fendant Willard, and agreed to release and relieve him from subse-
quent payments to be made to Brown and Lockwood, and they
also divided the assets on hand between them (the balance duc on
this Lot from complainant being set apart to defendant Lind.) (See

Exhibit, page 97.) Lind having afterwards become insolvent, and

made an assignment to the defendants Lake and Osborn, a bill was
filed inthe Superior Court of Chicago by Willard to enforce a specific
performance of Lind’s contract to relieve and release him, Willard,
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from his liability upon the Brown and Lockwood contracts. To this
suit Lind, his assignees and judgment creditors were made parties,
defendants, but complainant Milner was not in any way made party
to the suit. The defendants Lake and Osborn were appointed re-
ceivers by the decree made in said case, and were directed to sell
the right, title and interest of Lind and Willard in the lots named
in the contracts with Brown and Lockwood which had not been
paid for, and also their right, title and interest in the lot in question.
(See decree, pp. 41 and 42.) This interest was scheduled in said
case as being the balance due on said lot from Thomas Milner,. as-
signee $720. (See p. 97.) Under the decree ‘appointing them
Receivers, the defendants Lake and Osborn went on and sold this
lot, with full notice of complainant’s rights, to the defendant Wells
Lake, the brother of David J. Lake,one of the Receivers, for the
sum of two thousand dollars, but no deed has been made therefor,
the legal title being in the defendant Willard. Itis charged in the
bill that the lot was worth at the time of the sale to Wells Lake a
much larger sum than two thousand dollars, and one witness is in:
troduced who swears to that effect, but the evidence on the point
being contradictory, and it being considered immaterial, so far as
complainant’s rights are concerned, it is not insisted on. It appears
that the lot in question was sold to Wells Lake on the 16th day of
October, 1862 for two thousand dollars, five hundred dollars cash,
the balance in three equal payments at six, twelve, and fifteen
months from that date. On the 4tk day of May, being two days
after the bill was filed in the case, Wells Lake paid up the balance
due on the contract, being fifteen hundred dollars and interest.

It is also shown by the testimony that complainant was pre-
vented by his poverty from making the last payment at the time it
matured, and was prevented by like cause from making an earlier
tender of the amount due under said contract. (See Waughop, pp.
90 and 91.)
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Such being the facts of the. case, the following points are made,
and authorities cited for the appellant:

|
There being no right of forfeiture given by the contract, the
attempted forfeiture is invalid.
Morgan et al vs. Herrick, Adm., dc., 21 Illinois, 495.

if.

The notice of forfeiture was not given by the owner of the
ground or the contract (having been given by Willard, who merely
held the legal title), and for that cause is invalid.

NN,

If there had been a right of forfeiture by non-payment of the
instalment on the day named in the contract, that right had been
waived by the action of the parties as to prior payments.

Harris vs. Troupe, 8 Paige, 423.
3 Maddox Ch. R., 440 to 447.
Nibbe vs. Brauhn, 24 Illinois, 268.

IV,

The notice of forfeiture to be good must give a reasonable time
for performance; a sudden and absolute forfeiture cannot be in-
gisted on. This notice, on account of not giving such time, is
invalid. :

Falls vs. Carpenter, 1 Deverx & Battel, 237.
Parker vs. Thorold, 13 Eng. Law & Eq., 416.
Steele et al vs. Biggs et al, 22 111., 655.

Harris vs. Troupe, 8 Paige, 425,

Carney vs. Newberry, 24 Illinois, 203.

2 Story’s Lq. Jurisprudence, Section 1323.

A formal declaration of forfeiture is not necessary, but some act
must be done to show the election of the seller to terminate the
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contract. In this case the notice in writing declaring the contract
at end was given by Willard to the complainant on the 12tk day of
October, 1861.  Afterwards, and on the 22nd day of November,
1861, the interest of the parties in the lot was scheduled in the case
of Willard »s. Lind, his assignees and creditors, as the balance due
from Thomas Milner, assignee of lot one (1), block two (2), §720
and interest since the time that instalment became due. Milner is
not made a party to the bill, and the decree simply directs a sale of
all the right, title and interest of Lind and Willard in the lot. We
contend, therefore,
V.

‘ That the forfeiture was abandoned by the action of Willard in
recognizing complainant’s interest in the lot gfter the declaration of
forfeiture, and that there has been no act done by Willard or Lind
since that schedule was filed which is inconsistent with the recog-
nition of complainant’s claims.

Vi.

Equity will decree the performance of a contract which has been
partly performed, even where the parties have agreed that time
shall be the essence of the contract, unless the laches has been such
as to amount to an abandonment.

Edgerton vs. Peckham, 11 Paige, 352.
Clark vs. Lyon, 25 Illinois, 105.
Harris vs. Troupe, 8 Paige, 425.
Bishop vs. Newton, 20 Ill., 175.

VIE.

There was no surrender of the contract by which complainant
may still be held, there has been no return or offer to return the
money which had alread_t/ been paid under the contract, and there s
no cluuse in the contract authorizing the forfeiture of the money
previously paid by complainant, which should have been returned, to
make the forfeiture valid. '

Murphy vs. Lockwood, 21 llinois, 611.
2
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3 Maddox Ch. R., 440 to 447.
Smith et al vs. Doty, 24 Illinois, 163.
Gelr vs. Hagerman, 26 Illinois, 438.

VIIE.

The lapse of time in this case was acquiesced in by the owner
of the property, and thereby a construction given to the contract in
favor of appellant, and the owner is thereby precluded from sud-
denly insisting on a forfeiture.

Murphy vs. Lockwood, 21 Illinois, 611.

IX.

There was no tender of a deed to the appellant (either when the
last payment became due or at any time since,) duly executed, and
conveying title with covenants of warranty which the contract calls
for.

' Murphy vs. Lockwood, 21 Illinois, 611.
Bishop vs. Newton, 20 Illinois, 179.
Brown vs. Cannon, 5 Gilman, 174.

X

_ It does not appear that Willard could have conveyed free of in-
cumbrances at the time the last payment became due or afterwards
when the notice of forfeiture was given. Lind, who' was the real
owner of the lot, failed, and made an assignment 2 July, 1861.
Conway vs. Case, 22 Illinois, 139.

XFK.

As against complainant there has been no bona fide purehase of
the lot, and Wells Lake can claim no more than Lake and Osborn

could sell.
4 Gl & Johnson, 419.

a. The lot was purchased by Wells Lake from the Re-
ceivers appointed in a Chancery Case to which appellant
was not a party, and he cannot therefore be affected by
such sale.

i
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England vs. Clark, 4 Scam, 489.  ©
Brown vs. Wallace, 2 Bland, 585. :
Anderson vs. Foulke, 2 Harris & Gill, 346.

b. The legal title of the lot was in Willard, who held the
same as trsutee for the parties in interest, and it was in-
gumbent upon Wells Lake to ascertain who those parties
and what those interests were.

¢. The papers in the Chancery suit in which the Receivers
were appointed, and under the decree in which the sale
was made, show enough of appellant’s right and interest
in the lot to put the purchaser upon enquiry.
Doyle vs. Teas, 4 Scam, 251.
Rupert vs. Mark, 15 111., 542.
Owing vs. Thompson, 3 Scam, 509.

d. Wells Lake paid the bulk of the purchase price, being
over threefourths of the amount, after the bill was filed
by complainant in this case, the bill having been filed
on the 2d day of May, 1863, and the payment of $1,549
made on the 4th day of May, 1863.

e. There can be no damage or pecuniary loss to Wells
Lake by a decree in favor of complainant, as the money
paid, or an amount in lieu thereof, is subject to the or-
der of the court under whose decree the sale was made,
and can be refunded.

XIEFE.

If the appellant has not tendered enough money to compensate
for the delay, the court, in the exercise of its jurisdiction, can do
justice between the partieg.

Hall vs. Pier, 27 Illinois, 312.

XYEE.
Under the general prayer in the bill, the court having jurisdic-
tion of the case should have rendered a deecree in favor of the com-
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plainant befow for the money which has been paid under the con.
tract, if he be not entitled to specific performance.
: 2 Story’s Eq. Jurisprudence, section 799.
o Woodcock vs. Burnett, 1 Cowen, 711.
Andrews vs. Brown, 8 Cushing, 130.

The peculiar hardship of this case, if all relief is to be denied to
* the complainant, will be apparent to the court: the contract price
of the lot was jfour thousand dollars. Forty-one hundred and
eighty-seven dollars and five cents in principal, interest and taxes
has already been paid upon it. '
Complainant by his poverty was prevented from making last
payment when due, but it was not insisted on by the owners of the
ground, and further time was given, as had been done op-prior
payments, and complainant continued to pay the taxes and act as
owner of the lot until the sudden and peremptory notice of forfeit-
nre was given. No tender of a deed was made; no return of the
money or of any part of it which had been received; no surrender

of the contract ; and some time afterwards the lot was scheduled in”

the case in which Lind’s interest in it was sought to be sold by the
party who had given the notice as a balance due upon it from com-
plainant, amounting to the last payment.

The situations of the parties as to the lot have not been changed
by the lapse of time, o as to render the performance detrimental to
the parties against whom it is sought to be enforeed, as the lot has
not risen in value, but the contrary. No new rights have been ac-
quired except with full and ample notice of complainant’s claim,

and the party who claims to be the purchaser can be fully protected -

and reimbursed by the conrt under whosg decree the sale was made.
All we ask for the appellant is that the law, as frequently declared
by this court, and particularly in the case of Murphy ws. Lockwood,
+ may be fairly applied (as it doubtless will be) to the facts of this case.
BLODGETT & WINSTON,
Counsel for Appellant.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

 April Term, A. . 1864.

V8.

THOMAS MILNOR, Appellant,
E. W. WILLARD, et. al. Appellees, }

BRIEF OF POINTS FOR APPELLEES.

1st. The first question which presents itself for the consideration of the
court in this case is this: -

Had the contract for the purchase of the Lot in question by the Church
Trustees and by them ussigned to complainant, ceased to exist, so that the .
vendees or assignee no longer had any equitable rights under it on the 16th .
day ot October, 1862, the date of the purchase by Wells Lake ? lnanswer
to this we say—

POINT 1sm.

The contract in this case by its tevms expressly provided that the morey -
to be paid under the covenants as therein expressed to be performed by the
vendee should be « condition precedent. that is to say, in the words of the
contract, «the prompt performance of the payments and covenants being
a condition precedent and time being the essence of said condition, agrees
to sell, -c.

"This provision we insist constituted a condition precedent, the prompt
performance of which at the time specified was essentially necessary in
order to entitle the complainant, as assignee of the original purchase, to a
deed or decree for specific performance.

Bl i N i 3
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The bill dees not show or aver a performance at the time speocified in the
contract, and therefore shows no title in the complainant for the relief
sought. ik =
2 Story’s Eq. Jur. Sec. 1306.

“The time fixed for the performance of a contract is at law deemed the
essence of a contract, and if the seller is not ready and able to perform his
part of the agreement at the day the purchaser may elect to consider
the contract at an end.”

Tyler v. Young, 2 Scam. R. 445.
Wells v. Smith, 2 Edwards Ch. R. 78.

The right of the parties to make by contract timely and prompt payment .-
a condition precedent and the essence of their contract is well established.
1 Sugden on Vendors 340. '
2 Story’s Eq. Jur. sec. 776
1 Johns. Ch. R. 3870, Benedict v. Lynch.
1 Russell 8376, Coslake v. T%lL.
2 Simons 78, Williams v. Edwards.
2 Gilm. R. 327, Andrews v Sullivan.

The intention of the parties in this case as to ¢Zme, the essence of con-
tract and a condition precedent is clear and express.

No excuse known to the law is even pretended to be stated in the bill
for omitting its performance. See Sugden on Vendors 305, in which Sir
John Leach V. C. avers that all doubt that ever existed as to the right of
parties 8o to contract and the inviolability of such contract when once
made is now at an end. See also 8 Maddox, 440; 1 Jac. & Walk- 419;
2 Simonds T8.

1 Young & Collyer 410, Loyd v. Ripsngdale.

In the last case, Baron Alderronat page 416 says, “The parties huve a
right so to contract, and why should a court of equity interfere to make a
new contract which the parties have not made.”

11 Eng. Law & Eq. R. 275, Parkin v. Thorold.

Judge Story asserts the same to be American law in 2 Eq. Jur., sec.
776, note.

The Supreme Court of Illinois ndopted the same rule in 22 Ills. R. 657,
Steele v. Briggs. In the case at bar, Willard in declaring the contract
forfeit and ended acted upon the principle of self-preservation from threat=
ening ruin impending over him, a principle which this court recognize and
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adopt [in the last cited case] as eminently wise and just under the eir-
cumstances.

See also 21 Ill. R. 235, Chrisman v. Miller, where C. J. Caton declares
the undoubted right of parties to make these conditions precedent as to
time as stringent as they please, and that in case of non-performance, 7o
matter from what cause, he says the stipulated consequences must follow.

But even suppose [for argument sake] that these consequences would
not ensue by mere non-payment, we yet insist—

POINT 2p.

That all rights of the complainant under the contract were terminated
by the notice of forfeiture served upon complainant by Willard on 12th
Oot. 1862, and also by the further act of Willard acting jointly with Lind,
and Lake and Osborn his assiznees, in having the lot in dispute included
and put in the decree of Sept, 22d, 1862, for sale in the cause of Willard v.
Lind and his assignees and creditors. In fuct we insist the notice of for-
feiture to the purchaser was entirely unnecessary, The consequence of
forfeiture or termination of a contract ensues as well upon the mere will
of the seller, 7f that will be entertained and adopted in any way whatever.

Sosays this ITon. Court expressly in 21 Ills, R. 236, above cited, [case
of Chrisman v. Miller.)

So also in 24 Ill. R. 515, More v. Smith, this court say, “If vendor
manifests such to be his intention the contract ceases to exist.”” Neither
party can after that insist on performance.

POINT 3p.

The complainant’s lackes and delay in this case is a sufficient and
insuperaole objection on his part to specific performance. His last
payment fell due June 19, 1859, and we hear no more of him in any
attempt or offer to pay up unttl April 19, 1863 the time of the alleged

tender, (nearly 4 years.)

At this time Willard had,as they say, ‘‘got out of the woods.” Wheu
ruin hung over him in the shape of a debt to Brown & Lockwood, for
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which he was bound as surety for Lind, to the amount of §85,575, he
feared and trembled exceedingly, filed his bill quia timet, declared
Milner’s rights all gone, and was eager to put the lot in question into
the decree to be sold to swell the fund to the utmost, which he hoped
and relied on to save him from submersion.

But now, finding himself delivered from threatening ruin by his
own persistent and successful engineering including the forfeiture of
Milner’s contract, and the sale on the decree, which he consented to
and procured for his own indemnity, he turns around and has the un-
blushing hardihood Zo Zake the side of his victim, and accuses Lake &
Osborn, as assignees of Lind, and receivers appointed at his special
instance and request, of fraud in selling the premises to Wells Lake.
It might, perhaps, be quite sufficient for us to say that Willard’s ans-
wer is not evidence against his co-defendants; but we cannot forbear
to add, “Out upon such kypocrisy !’

See 1 Sug. Vendors, 289, to this effect, that to entitle one to claim
specific performance he must show himself to have been r¢ady, [which
includes Zime,] desirous, prompt and eager, and due diligence is neces-
sary to call into activity the power of a Touit vi' Cliancery.

There is not a particle of proof in this case showing a readiness or
willingness or excusing the manifest laches of near 4 years; nor is
there any allegation or pretence set up in the bill that any such existed
in fact.

Judge Story, in 2 Eq. Jur., sec. 771, says, also, “ Courts of equity do
“not, any more than Courts of law, administer relief to the gross neg-
“ligence of suitors.”

In Zoyd v. Collsett, 4 Bro., 469, Lord Loughboro, in a case where
only six months laches had supervened on a time contract to convey,
speaks of a claim thereafter for specific performance with the severest
garcasm and contempt: “ An equity, (he exclaims,) arising out of ones
« own neglect!! TItis a singular head of equity,” and he expressly
declares that contract “abandoned’ by mere neglect.

Chancellor Kent, in Benedict v. Lynch, 1 Johns. Ch. R., 876, declares
the administration of relief in such cases by a court of equity to be
“ snjurious to good morals, and a violation of the sanctity of contracts.”



Seé, also, 5 Viner, 538, pl. 18, Hayes v. Coryell, 4+ Vesy, Jr., 667-
886 ; Spurnen v. Hancock, and Harrington v. Wheeler.

In the case of Alley v. Duchamps, 13 Vesey, 225, it is decided that
the ¢nsolvency of vendee is no valid excuse for a delay or failure to
pay on the day set.

POINT 4rn.

Nor will the Court decree specific performance where under all the
circumstances it is not equitable.

2 Sto. Eq, Jur., secs. 742, 750, 769 and 70.
1 Madd. Ch. R., 405-6.

2d. Equity cannot relieve from the consequences of a tailure to
meet a condition precedent unperformed, though it may relieve against
a condition subssquent, which would work a forfeiture if compensation
in damages would be consistent with equity.

Seo Wells v. Smith, 2 Edw. Ch. R., 78
2 Sto. Eq. Jur., sec. 1324.

3d. But whatever the equities between complainant and Willard,

Wells Lake, as a subsequent purchaser, without notice of the agree-
ment, cannot be affected by it.

1 Johus. Ch. R., 218, Bumpus v. Platner
do do 300, Frost v. Beelkman.
1 Gilm. R., 317.
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- SUPREME COURT OF ILLINOIS,

-

THIRD GRAND DIVISION,

e —

APRILL TERM, A. D. 1884.

THOMAS MILNER,
VS,
 BELISHA W. WILLARD,
SILVESTER LIND,
DAVID J. LAKE,
WILLIAM OSBORN, sxn
WELLS LAKE,

S —

APPEAL FROM SUPERIOR COURT OF CHICAGO.

e t———

ABSTRACT OF RECORD.

1 Placita.

9 Bill of Complaint, filed May 2d, 1862, alledging that on
the 19th day of June, 1854, the defendants Lind & Willard

being, or pretending to be, seized or possessed of, or otherwise

entitled to 1ot one (1), block two (2), in Dunecan’s Addition to



Chicago, ‘entered inte an agreement or contract to sell the same
to the trusteces of the South Chicago German Church, for the
sum of four thousand dollars, and that said trustees paid, of said
purchase price, the sum of fifteen hundred and forty two {5 dol-
lars, and on the 12th day of July, 1855, assigned the same to

complainant for a valuable consideration, which assignment is
endorsed on back of contract. That complainant has paid upon

- said contract the sum of twenty-six hundred and seventy-three

6&7

1o dollars, and that there is now due on said contract the sum of
$9345.

That said Lind has conveyed his interest in said lot to
Willard, who holds the legal title in his own name ; that com-
plainant tendered to defendant Willard on 19th April, 1863,
the said sum of $9342%, and having previously prepared a deed
demanded that it he executed, hut Willard refused.

That complainant has never abandoned said contract, but
that he is a poor man, and has heen prevented by poverty from
making an earlier tender.

That defendants Lake, Osborn, Foss, and other defendants,
claimed some interest in said lot, but that such interests ave

subordinate to complainant’s rights.<

That Wells Lake, who is brother of the defendant D. J.
Lake, claims to have purchased said lot under a decree of this
court, for the sum of two thousand dollars; that such purchase
is a fraudulent one, and was made hy Wells Lake, with full notice
of complainant’s rights.

General elauses of bill.
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9

10

11

12

Prayer for specific performance of contract, and general

prayer for further or other relief.
Conclusion of bill.

The land contract referred to in bill of complaint set out,
witnesseth that at the request of party of the second part, and
in consideration of the money to be paid and the covenants
expressed (the prompt performance of which payments and
covenants being the condition precedent, and time being the
essence of said condition, agrees to sell to said party of the
second part, the said lot one (1), block two (2), and that said
second party agreed to pay to said first party the sum of four
thousand dollars, $400 cash and Dbalance in five equal annual
payments, on the 19th day of June in each year, with interest
annually in advance on all sums unpaid, and also all taxes here-
after charged upon said lot; and in case said taxes should be
paid by said first party, the same should become an additional
consideration to be paid by said second party. That upon the
making said payments of principal and interest, the said first
party would execute, acknowledge and deliver to said second party,
their heirs or assigns, a good and sufficient deed, with_covenants
of warranty, the expense of such deed to be at the cost of said

second party.

That in case of default said second party should become,
and ave thereby declared to be the tenant at will of said first
party, at a rent of ten per cent. upon the whole amount of said

purchase money, payable monthly.

And that in such case said tenant should not commit waste
and should deliver up the premises in good order and (-on«]itinn'
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14

16

17

18

19

o
184

Acknowledgment by parties before notary public, receipt
for $849.70, due on contract, and $7.43 for assessment, dated

“June 19, 1856.

Receipt dated June 20, 1857, for mstalment of §806.41
due June 19, 1857.

Receipt dated June 25, 1858, for instalment of $763.20
due June 19, 1858.

Receipt dated-July 21, 1
on said lot.
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Praecipe.

Writ.

Return.

Answer of D. J. Lake, Silvester Lind, and Wm. Osborn.

Admits execution of contract, as stated in bill and assign-
ment of same to complainant, and the payment of all sums due
thereon, except last payment, due June 19, 1859, whether sum
stated to be due in bill is correct does not know, hut leaves the
same as matter of computation and proof.

Lind admits that he conveyed his title in said lot to Wil
lard ; claims that complainant, after making all payments except

the last, abandoned the contract ; that the prompt performance
of the covenants in contract was condition precedent, and time

the essence of the condition.
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That defendant Willard, on 12th day of October, 1861,
declared said contract forfeited, and served upon complainant a
notice in writing to that effect, which is set out, and declares
contract forfeited from date of notice.

Lake and Osborn answer as to these facts upon hearsay, but
believe same to be true, and claim that said declaration of for-
feiture put an end to said contract, and complainant’s rights
therein, admit tender to Willard, d&e.

State that said lot was acquired by Lind and Willard in
1854, of Brown & Lockwood, stating the manner in which this
lot and others were acquired ; that Lind and Willard divided
the assets realized by the purchase from Brown & Lockwood
on 9th January, 1861, and Lind agreed to relieve Willard from
all liability on said contract.

State the assignment by ILind to defendants Lake and
Osborn on 6th day of July, 1861.

That in November, 1861, Willard filed his bill in this court
to be relieved of the liability to Brown & Lockwood, through
sale by order of court of all assets belonging to Lind, and pur-
chased of B. & L.

States answers made by Lake and Osborn to that bill, &e.,
and that they filed a cross-bill, asking that a receiver might be
appointed to make sale of said assets.

That said original and cross-bill came on to be hearc
o .

That a decree was made appointing Lake and Osborn re-
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ceivers, and ordering, among other things, that the lot one (1),
block two (2), or such interest as Lind and Willard had therein,
should be sold ; that said lot was specially inserted in decree by
request and consent of said Willard and his solicitor.

That said lot was_afterwards sold by the receivers, and sale
approved by court, to Wells Lake, for $2000.

That said sum has been paid by Wells Lake, and that he is
a necessary party to this bill.

That contract with complainant was never recorded, and
that neither Lake and Osborn nor Wells Lake had any notice
of 1it.

Answer signed by defendants Lake, Osborn and Lind, but
not sworn to.

Decree in case of Willard, »s. Lake and Osborn, Lind and
others, appoints Lake and Osborn receivers, and directs them to
sell the interest of Lind and Willard, in the real estate men-
tioned in the Brown & Lockwood contracts; also their interest
in and to lot one (1), in block two (2), in Duncan’s Addition
(the lot in question), the terms of each sale to be submitted to
the court, and approved, and the proceeds of such sales to be
paid over to Brown & Lockwood, under the contracts, till they
should be paid; the balance to be held subject to the further
order of the court.

Leave to amend hill.

Summons issued to Wells Lake.
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46 & 47 Time taken by Wells Lake to answer.

48 Answer of Wells Lake states that since he has become the
purchaser of the lot one (1), block two (2), he has heard the
49 to64 facts stated in the answer of Lake Osborn and ILind, and stating
Jrom hearsay precisely the same facts as Lake and Osborn state

in their answer.

65 That he purchased said lot from the receivers under ap-
66 proval of court, and that on 4tk of May, 1863, he paid for
the same.

67 States that the sale was made in good faith, and for an
68 adequate consideration, de.

69 Answer signed by Wells Lake, but not sworn to.

Contract between receivers and Wells Lake of sale of lot

70 one (1), block two (2), Duncan’s Addition, for two thousaud dol-

71 lars—five hundred dollars cash, the balance in three equal
instalments, in six, twelve and fifteen months from date.

) That upon such payments being made a deed will be pro-
cured and delivered to said Wells Lake, conveying said lot to
him, &e.

BILETs The usual clauses of forfeiture, dee.
kG Receipt of fifteen hundred and forty-nine dollars, dated May

4, 1863, signed by Lake & Oshorn, endorsed on contract.

=T
=T

Order that complainant file replications.
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Replications to answers of Lind, Lake & Oshorn and Wells
Lalke.

Answer of E. W. Willard.

Confesses all of the allegations of the bill, and admitting
that complainant was entitled to his deed upon making the pay-

ments mentioned in the hill.

Admits the tender as stated in the bill; also states the

notice of ferfeiture given by him to complainant.

Admits the facts stated in Dill as to purchase hy Wells

Lake, being fraudulent and void.

General conclusion and signature to answer.
Answer not replied to.

Deposition for complainant of /. W. Waughop states that
since 1857 Milner has heen in embarrassed circumstances, and in

poor health.

That lot is worth thirty-five Inmdred dollars, and could
have heen sold for three thousand any time within three years.

Albert Keep, for detendants, swears that in October, 1862,
lot in question was worth two thousand dollars.

Jokn A. Tyrrell, for defendants: Lot worth in October,
1862, two thousand dollars.
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95, 96, 97
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99 to 104
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Caleh D. Iitz, for defendants: Lot worth in October, 1862,
$10 per foot, or two thousand dollars, lot being fifty feet front
on Green, by 125 feet on Madison Streets.

Exhibit annexed to and filed with original bill of com-
plaint, in Chancery case of E. W. Willard vs. Silvester Lind,
his assignees and creditors, in which the decree was made as
above abstracted, under which the lot in question was sold to

Wells Lake.
This exhibit is a schedule of the assets belonging to Lind
and Willard, and which this agreement divides between them,

under which agreement the bill was filed to have Lind’s share

in those assets sold.
The lot in question is mentioned in the schedule as follows :

“ Balance duc from Thomas Milner, assignee, lot one (1),

Tolkorelts G0 () 2t e N A S $720.00

Interest to January lst, 1861, 10 per cent., 18 months
T T e o e e S I S N 110.60
$830.60

The following is the substance of a stipulation signed by
counsel for hoth parties, and annexed to the record in this cause
in explanation of the agrecd case or stipulation of like general
imports, annexed and entered into on the hearing before Ion.
John M. Wilson in this cause.

This stipulation is designed to obviate the necessity of tran-
seribing the bill, eross-bill, answers, and other pleadings in the
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cage of E. W. Willard ws. Lind, Lake, Osborn, ¢ «l., in the
case which resulted in the decree of Sept. 22, 1862.

The original bill of Willard vs. Lind and «/., was filed at
November Term, 1861, and stated a partnership between said
Lind and said Willard, in two real estate purchases hy contract,
one with Wm. H. Brown, made on 1st February, 1854, and pay-
ments running until 1st February, 1864 ; and -another contract
with S. D. Lockwood, payments runningjfor the same period (109
lots in Duncan’s Addition to Chicago)—among which was lot 1,
Lind and Willard being entitled to a
deed of any lot or lots at any time by paying $25 per front foot

block 2, in controversy
on the contract. .

That on the 9th of January, 1861, Lind and Willard divid-
ed between them $48,765.98 from proceeds of sale of 40 lots
deeded and sold by them, and there was a balance yet unpaid to
Brown & Lockwood of $85,575 of principal, for which Lind and
Willard were jointly and severally liable; at this date Lind pur-
chased all the interest of Willard in both contracts, and agreed
to fulfil the same and indemnify Willard therefrom.

_ Willard’s bill was filed at November term, 1861, quic timet,
showing his liability to Brown and Lockwood fast maturing,
Lind’s insolvency, and the inadequacy of the lots (69 in number)
to meet the liability, and praying for a decree to authorize an
immediate sale of the interest of purchaser in the lots to be de-
voted to paying the debts to Brown and Lockwood for Willard’s
indemnity.

The answer of Lind and his assignees, and the cross bill filed
by them contested the right of an immediate sale, and prayed
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for a receiver to sell the lots during the whole period allowed by
either contract (Ist February and 1st March, 1864), and to pay
out the money proceeds of sales first to Brown and Lockwood,
and the residue to Lind’s creditors. On hearing of these bills,
answers and cross bill, the decree was entered on September 22,
1862.

Lind’s assignment for benefit of his creditors to Lake and
Oshorn, dated July 6, 1861, was admitted.

As was also the fact that the lot in controversy (No. 1, block
2, Duncan’s addition,) was sold by contract by Lake and Osborn,
receivers and special Masters under said decree to Wells Lake for
$2,000,with the approval of the court as stated in the answer;
that the purchase price was all paid over to Brown and Lock-
wood ; thought in the closing up of the sales, besides paying
Brown and Lockwood the $85,575, interest, taxes and expenses
in full, the said assignees had an ample fund on hand, and now
ander direction of the judge of the Superior Court of Chicago in
Chancery, to cover the amount of the Wells Lake purchase and

more.

The following agreed case, upon which, in connection with
the foregoing pleadings, proof and stipulation, the case was sub-
mitted to the court, is here inserted entire.

« Tt is hereby stipulated and agreed by and between the
« parties to this suit that the following facts be admitted on the

“ hearing of this cause without further proof, to wit ©

The notice of forfeiture, a true copy of which is set forth in
answer of defendants Lake, Osborn and Lake, was subscribed by
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the defendant E. W. Willard, and a copy of the same served on
the complainant on the 12th day of October, A. D. 1861, by direc-
tion of the said defendant, E. W. Willard, and that the sum of
seven hundred and twenty dollars and interest since June the
19th, 1858, was at that time all which was remaining due and
unpaid upon the contract mentioned in the bill of complaint in
this case, for principal and interest on the final instalment men-
tioned in said contract, and that all of the previous payments
with interest due thereon upon said contract, and mentioned
therein, had been paid by said complainant or his assignees (the
receipts for such payments to be introduced in evidence as part
of this case), and that said complainant or his assignees had paid
all taxes and special assessments upon said lot for the years 1854,
1855, 1856, 1857, 1858, 1859 and 1860, but since the said notice of
forfeiture said defendant Willard has paid said taxes for the years
1561 and 1862, amounting to the sum of fiftysix dollars and
thirty-three cents, that the schedule of said lot in the case of E.
W. Willard vs. Silvester Lind et al in the Superior Court of Chi-
cago shall be introduced in evidence, and shall form part of this
case. 'That said lot, subject to whatsoever rights the complain-
ant had therein (if any) by virtue of said contract, belonged to
Silvester Lind at the time of his assignment, to the defendants
Lake and Osborn, and also at the time of the notice of forfeiture
of the contract with complainant herein before referred to, and
that the defendant Willard held the legal title to the same as
security for the payment by Lind of a certain joint liability of
himself and Willard, which he said Lind had assumed and agreed

to pay. That the defendants David J. Lake and Oshorn had
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notice of. the contract of sale of said lot to complainant before
the sale of the same to the defendant, Wells Lake, and also
notice of the forfeiture of said lot, under said contract. That
said complainant did, on the 19th day of April, A. D., 1863,
tender to the defendant Williard the sum of nine hundred and
thirty-four f dollars, and having previously prepared a deed to
be signed, ‘conveying said lot to complainant, demanded that the
same be executed by the said Willard. That said lot is situated
at the corner of Madison and Green streets, in the city of Chi-
cago, and is one hundred and twenty-five feet on Madison street,

and fifty on Green street.

That said lot was put into the decree or order of sale in the
said cause of B. W. Willard vs. Silvester Lind, et al., in the Su-
perior Court of Chicago, by the direction of said defendant, E.
W. Willard, and said David J. Lake and William Osborn, as
assignees of said defendant, S. Lind. That the bill, cross-bill,
and all the answers and exhibits to bills and answers, and the
order or decree of sale, and the record and files in said ‘cause of
of E. W. Willard vs. Silvester Lind, et al.,, shall be introduced
in evidence on the hearing of this cause, and shall form part of
this case. That the assignment of Silvester Lind to David J.
Lake and Osborn, defendants, dated July 6th, 1861, shall also
be introduced in evidence on the hearing of this cause, and shall
form part of the same. That the offer of defendant, Wells Lake,
for the purchase of said lot, and the approval of the same by the
Superior Court of Chicago, by the Hon. John M. Wilson, Chief

109 Justice of said court, and the contract for the sale of said lot by
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defendant D. J. Lake & Osborn, to the defendant Wells Lake,
dated October 16th, 1862, and the receipt of the same for the
purchase money of said lot shall be introduced in evidence on

the hearing of this cause, and shall form part of this case.

MATHER & TAFT,
Solicitors for Def'ts Lind, Oshorn, D. J. & Wells Lake.

BLODGETT & WINSTON,

Solicitors for Complainant.
Decree dismissing bill.
Appeal bond.

Certificate of Clerk.
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