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ABSTRACT.

et > 9S>

STATE OF ILLINOIS--SUPREME COURT--THIRD DIVISION.

JUBSS—ve" "~

JAMES McDONALD

V8. _ Ay peal from Cook County Circwit Cowrt.
T A RO | o rom o

This was an action of Replevin, brought by Appellant against Ap-
pelle. Declaration filed February 5th, 1857.

1s¢t Count.—Plaintiff alledges that on the 6th day of December, 1856,
defendant took the goods and chattels belonging to plaintiff, to wit: one
six Octavo Rose Wood Piano-Forte, the property of said plaintiff, of the
value of $250, and unjustly detained the same, &e.

ond Count.—Same in substance as first count, alledging the faking
and detaining of a Piano-Forte, the property of plaintiff, of the value
aforesaid, wherefore plaintiff was damaged, &e.

Preas—1st. Special plea well avowing the taking of the Piano-Forte
by defendant, justly, &c., because the Piano-Forte on the day
of 1856, was the property of Hulm & White, and not the
property of the plaintiff, as charged in the declaration ; and that the de-
tendant was Coroner and Acting Sheriff of Cook County, and as such
Acting Sheriff there came into his hands from the Cook County Court of
Common Pleas, certain writs of execution against Hulm & White, for
him as such Acting Sheriff to execute; one of which said executions
being dated and issued July 21st, 1856, in tavor of William Jones and
Milton S. Patrick, for the sum of six hundred and sixty-three dollars and
seventy-eight cents; and that by virtue of said execution, as such Acting
Sheriff, he the defendant seized, levied upon and tool said Piano, as the
property of said Hulme & White, and kept the same, &e.

9nd. Special plea denying ‘hat the Piano-Forte was the property of
plaintiff; and alledging the same to be the property of said Hulme &
White, at the time when, &e., and praying a return of the same with,
when, &ec.

Tssue was joined on the oleas denying that the Piano was the property
of said Hulme & White at the time when, &c.: and alledging the
same to be the property of the plaintiff, as charged in plaintiff’s
declaration.

On the trial plaintifi read the deposition of Job S. White, in substance
as follows :—



92, 23 & 24.
25, 26 & 27.
28, 29 & 30.

Record.
Page 24.

“I reside in the city of St. Louis, Missouri. I am acquainted with
plaintiff and defendant; have known them several years. I resided in
the city of Chicago from the spring of 1854 to March 4th, 1857; was one
of the firm of Hulme & White, the proprietors of the hotel known as the
*Young America;” the firm was George Hulme and myself; the fir
kept said hotel from spring 1854 to 4th March, 1857 ; plaintiff was ir
the employ of Hulme & White during the year 1856, and all the time
said firm kept said hotel ; and the firm was indebted to him in the sum
of two thousand dollars for wages, exclusive of borrowed money : plain-
tiff purchased of Hulme & White in May, 1856, the Piano in question,
with a stool ; he paid two hundred and fifty dollars for the same; I de-
livered it to plaintiff myself; the Piano was duly delivered to plaintiff,
and he had full possession of the same, and kept the same after the sale
and delivery, and still holds it in his possession.

CROSS INTERROGATORIES.

I recollect one hundred dollars was paid to Jones & Patrick by me; do
not know the time it was paid ; the sale ot the Piano to plaintiff by our firm
was before the payment to Jones & Patrick on the execution mentioned.
I gave plaintiff a bill of sale of the Piano, and delivered the property to
him; don’t recollect who was present at the time ; the property was in
the front parlor of the “ Young America Hotel;” the Piano remained in
the same location, and was used as before; this was by agreement be-
tween plaintiff and myself after the sale and delivery of the Piano to
plaintiff; the indebtedness of Hulme & White to plaintiff was part on
the books and part in notes; the indebtedness commenced in the spring
of 1854, when the hotel first opened, and plaintiff’s account was kept as
other accounts on the books; 1 don’t know where the books of Hulme
& White are at this time; saw them last in Young America Hotel;
there was a settlement between plaintiff and myself for Hulme & White
don’t recollect of having any conversations or consultation with any per-
son about the sale to plaintiff; the sale of the Piano to plaintiff by Hulme
& White took place before I knew the defendant had an execution in
favor of Cook, and against Hulme & White. When I delivered the Piano
to plaintiff; I told him to take it; Hulme & White were indebted to
plaintiff for wages and borrowed money; for wages as Steward of the
Young America Hotel; cannot give a full statement of the items, but
the amount was about two thousand dollars, exclusive of borrowed money ;
the wages were by the year, nine hundred dollars for the first year and
twelve hundred dollars for the remaining years; don’t recollect stating
to plaintiff that Hulme & White were under pecuniary embarrasments,
or that plaintiff knew anything about it; plaintiff knew that Cook was to
take the hotel in his hands for my benefit, such was the agreement be-
tween Cook and myself and friends. I believed Cook until he bought
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the property belonging to Hulme & White, then he turned me out of the
hotel ; Cook has in his possession property of Hulme & White, more
than it would take to pay his debt; Cook got the property with the
understanding that I was to carry on the hotel, by which means I could
have paid all of Hulme & White’s debts, his and the other creditors; but
when Cook became possessed of the property he violated his agreement
with me; don’t know that plaintiff had any reason to know that Hulme
& White were on the verge of insolvency ; they could have paid all their
debts with the property Cook got at Sherifi’s sale; at the sale plaintiff
pointed out the Piano as his own property ; Cook agreed to buy the
property of Hulme & White for ray benefit, so I could pay all the debts
of the concern; he told my friends so, and that they must not bid on the
property, as he Cook was buying it for me ; from these representations,
myself and friends permitted the property to be sacrificed. I trusted
Cook, and if he had kept his agreement, the property would have paid
all the debtsof Hulme & White; there were no bidders when the
property was sold ; Cook kept my friends away’; the property was there-
fore sacrificed.

Samuel Ashton, called by plaintiff, testified he was acquainted with
the handwriting of White ; the bill of sale is in his handwriting ; he first
saw it about four months ago; it was given to him by plaintiff' ; was not
present when bill of sale was made ; knew nothing about the bill of sale
of Piano, but what he heard ; did not advise about the making of the bill
of sale; never saw it before the time mentioned.

Plaintiff gave in evidence a bill of sale from Hulme & White to plain-
tiff, of the Piano in question, as follows :

Cuicaco, May 27th, 1856.

James MecDonald,
Bought of Hulme & White one Piano and Stool

in Ladies’ Parlor, - - - - - - - $250
Received payment by note of borrowed money.
(Signed,) Homee & Warre.

Plaintiff rested his case
DEFENDANT'S TESTIMONY.

Defendant gave in evidence execution in favor of Jones & Patrick,
and against Hulme & White. (Judgment Record waived by plaintiff.)
Issued from Cook County Court of Common Pleas, July 21st, 1856, with
levy indorsed thereon, by defendant as Acting Sheriff of Cook County,
as follows :—

“On the 21st day ot July, 1856, by virtue of this execution, I have
levied on one Piano-Forte in Young America Hotel, which has been
replevied from me by James McDonald, on this 6th day of Dec., 1856.

James S. Beacn, Sheriff, &e.

Assignment of Judgment by Jones & Patrick to Isaac Cook, upon
which the above execution issued, as follows :—



Page 34.

Record.

Page 36.

Record.

Page 36.

Record.

Page 37.

Record.

Page 37.

Record.

Page 37.

Record.

Page 37.

For value received we do hereby sell, assign and transfer to Isaac Cook
the Judgment within named, and authorize him to receive all monies
collected on the same.

(Signed,) Jones & Parrick.
By Milton S. Patrick.

William C. Colston testified in substance, as follows :—Know Hulme
& White; there was a Piano in the parlor of Young America Hotel
while I was there; I was in the employ of Hulme & White on the 21st
day of July, 1856 ; the Piano was there and seemed to be for the use of
the house ; never heard plaintiff had bought the Piano; plaintiff’ was in
the hotel all the time. I was clerk and book-keeper for Hulme & White :
they were owing plaintiff all the time I was in the hotel, before and atter
July, 1856 ; plaintiff’ was Steward of the hotel; that was his home ; the
books showed the indebtedness from Hulme & White to plaintiff; knew
nothing of the sale of property on the execution; don’t recollect when I
first heard of bill of sale; knew of no entry on the books; would have
known it if it had been on the books.

This was all the evidence offered and heard on the trial of this cause.

The plaintiff requested the Court to instruct the jury as follows:—

If the jury shall believe from the evidence that the sale took place at
the time mentioned in the bill of sale, and the Piano was delivered to the
plaintiff by White, its remaining in the parlor of the hotel was not a
fraud, it being there by agreement of the parties, and the law is for the
plaintiff.

Which instruction the Court refused to give, and the plaintiff then and
there excepted to such refusal.

At the request of defendant, the Court instructed the jury as follows:

1st. The jury are instructed that the execution given in evidence wag
a lien upon the goods and chattels of Hulme & White, from and after the
91st day of July, 1856; and unless it has been proved to the jury that
the Piano in question was before that date, not only sold, but delivered
to the plaintiff, they should find for the defendant ; and the making of a
bill of sale to plaintiff, and telling him to take the Piano, is not a sutfi .
cient delivery, without an actual change of the possession, as against
creditors to pass the property to plaintiff.

9nd. That unless the Piano in question was actually delivered to and
taken into the possession of plaintiff by an actual visible change of pos-
session, then the sale of it to plaintiff was fraudulent and void, as to the
ereditors of Hulme & White; and if there wasno such actual change of
possession before the 21st day of July, 1856, the jury should find for the
defendant, notwithstanding the plaintiff may have given a good conside-

ration for it.
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Page 38.

‘ Record.
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Page 39.

Record.
Page 41.

3rd. That the law requires that there should be a visible change ot
possession of personal property from the seller to the puachaser before
the sale of it can effect the creditors of the seller or other purchaser from
him,"else it is fraudulent in law, even although such sale is made in good
faith for a good consideration.

To the giving of which said instructions, 1, 2 and 3, the plaintiff then
and there excepted.

The foregoing were all the instructions given by the Court to the jury.

The jury found a verdict for the defendant.

The plaintiff then and there moved the Court for a new trial, amongst
others, for the following reasons, in substance—

1st. The verdict is against the evidence.

2nd. The plaintiff’s attorney had no opportunity to poll the jury.

3rd. The verdict is not responsive to the issue.

4th. The instructions given to the jury were calculated to mislead
them, and were not warranted by the evidence, and they were against the
law—not appropriate or pertinent to the facts.

5th. The verdict is contrary to the law and the evidence; and the
Court erred in refusing to give the instruction asked by plaintiff.

6th. No fraud was shown in the sale of the Piano by White to plain-
tiff, and the sale was a bona fide one.

7th. The instructions given by the Court were too broad, and the
Piano remaining in the hotel was not an evidence of fraud.

8th. The instructions given for the defendant were calculated to de-
prive the jury of judging of the fraud, it being a question of fact.

The Court then and there overrnled said motion for a new trial. to
which the plaintift then and there excepted.

ERRORS ASSIGNED.

1st. The Court erred in refusing to give the instruction as asked by
the plaintiff. ‘

2nd. The Court erred in giving each of the instructions, severally, as
asked by the defendant.

3rd. The"Court erred in overruling the plaintiff’s motion for a new trial.

4th. The Court erred in rendering the judgment aforesaid—in manner
and form aforesaid.

S. ASHTON, for Appeliant.

POINTS MADE AND AUTHORITIES CITED BY APPELLANT.

Ist. The evidence in the case showed that there had been an actual
sale and delivery of the Piano by Hulme & White to plaintiff before the
Execution in evidence was issued, or becnme a lien on the property of
Hulme & White; and it was, therefore, necessary for the defendant to
show fraud in said sale and delivery before the issuing of said execution
in order to make the execution a lien, or to vitiate the sale—for actual
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fraud is not to be presumed, but should be proven by the party alleging
it.—See 14th Tllinois, Powers vs. Green, page 38S.

2nd. The rule laid down by the Circuit Court in relation to a delivery,
and a change of possession of personal property is this :—When a sale of
personal property is made before any liens have attached, although for a
valuable consideration, and without any fraud being shown, in order to
entitle the purchaser to hold the property, as against subsequent incum-
brances, he must have taken the property, and carried or removed it to
some other place or location, even though the article purchased was a
large and bulky chattel ; and that too where the purchaser had no other
home or place of business, than the building where the property was
located at the time of the sale and afterwards.

3rd. We maintain that the doctrine laid down by the Circuit Court is
wrong, because the old doctrine in relation to the transfer of personal
property, when it was necessary in order to render a sale valid as against
creditors, that there must be an immediate, open and exclusive possession
on the part of the purchaser, no longer prevails ; and what was formerly
a matter of law to be determined by the Court, is now regarded as a
question of fact, and in most cases, (such as this) to be submitted to a
Jjury.—See Dunlap »s. Bournorville, 26 Penn. S. R., page 72 ; Powers vs.
Green, 14th Illinois, page 386.

4th. Where a sale of personal property is made in good faith, and for
a bona fide consideration, without any fraud on the part of the purchaser,
before any liens attached to the property, (as was the case here,) the sale
was good, and passed the property to the purchaser, and especially where
there is an entire absence of fraud, either on the part of the seller or
purchaser.—See Powers »s. Green, 14th Illinois, page 886.

5th. The evidence in the case shows a bona fide sale and delivery for
a good consideration before the execution in evidence was issued ; and,
therefore, the instructions given by the Court for the defendant were not
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borne out and warranted by the facts in the case, and should have been
refused ; although they may have contained a strictly legal proposition,
yet they were not appropriate or pertinent.—See 2nd Gill Hill »s. Ward,
page 285 ; and 16th Illinois, Sherman »s. Dutch, page 283.

6th. The instructions given by the Court for the defendant, deprived
the jury of judging of the question of frand, the same being a question of
fact for them to determine from the evidence, whether there was a de-
livery of the Piano to the plaintiff at the time of the sale, it being a rule
of law, that where personal property is from its character or situation at
the time of the sale, incapable of actual, or in other words, of a visible
change of possession, the delivery of the bill of sale, or other evidence of
title, is sufficient to transfer the property and possession to the vendee:
and in this case this rule of law is applicable, because the Piano-Forte
was a large and bulky article, and the plaintiff’s home was at the hotel
as is shown by the evidence.

7th. As to the rule of law in relation to sales and delivery of personal
property, and what is a sufficient change of possession of the same from
seller to purchasers as against creditors and subsequent purchasers.—See
Powers vs. Green, 14th Illinois, page 386 ; 4th Comstock, 303—25th V't.
(2nd Dean.) 686—20th Alabama, 179—S8th Blackford, 148—20th Vt.
(5th Washb.) 624; Hugus vs. Robinson, 24 Penn. State R. 9; Funee vs.
Leslie, 6 Penn. State R. 121; 6 Whart. 53.
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