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% | tirely free from doubt in our own minds, that we would" not, were it not
?', b IR\ insisted upon with apparent carncstness by the dlstmgmshed gentloman &
o kR J !

on the other side, thas it is insuflicient, trouble the Court with anything
further ou the subject.

] The.following authorities, however, shed some light on the question of |
i the sufficiency of the verdict, and of the time when its formal defects, if :
{ any, should havo been pointed ont.

Little vs. Bishop, 9 B. Monroe, 240.
Salmons vs. Webb, 12 B. Monroe, 368.
Minkhart vs. Hankler, 19 Ill., 47.
Lockwood »s. Drake, 1Manmng, 14.
State Bank vs. Batty, 4 Scam., 200,
Schlencker »s. Risley, 3Scam , 488.
Eyman vs. The People, &e., 1 Gilm., 4,

LELAND & LELAND, i
For Appellee !
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STATEZ OF ILLINOIS, SUPREME COURT;

Foabt n | THIRD GRAND DIVISION.

. - APRIL TERM, 4. 0. 1859.

Tromas I'. Goopnue vs. I'REDERICK BAKER.

Appeal from Joe Daviess County.

DEFENDANTS BRIEF.

TaE premises being well described in the declaration, which isin com
pliance with the statute, and the plea of the general issue being the old
common law one of not guilty of the said supposed trespass and eject.
ment in manner and formn as plaintiff hath complained against him, in-
stead of the statute one of not guilty of unlawfully withholding the pre-
mises claimed by the plaintifl as alleged in his declaration, the verdict,
in these words, ** We, the jury, tind the defendant guilty, and the estate
established in the plaintiff’ to be an, estate in fee,” is surely one which,
when applied to the issue submitted to the jury, is certain and intelligi-
ble, and entirely free from doubt, and contains substantially every ne-
cessary requisite of the statute, and would be, also, we conceive, suffi-
cient under the statute form of the issue.

If, after the word ¢ guilty,” the words  of said trespass and ejectment
in the declaration mentioned” had been inserted, it would have been
technically accurate; and this being the issue under which the defond.
ant is found guilty, of courso this is what the verdict means, thongh not
repeated in it. '

ok

There is no statutory requirement that a verdict for plaintiff, for the
whole of the premises described in the narr., should name the plaintiff or
describe the premises, and there is no good reason why it should, any
more than that a verdict in trespass, de bonis asportatis, or in trover,
should contain an invoice of the chattels in controversy. (f course,
where the verdict is in favor of some of several plaintiffs, or for a portion
of the premises, then the names of such plaintilfs and a description of
such portion should be mentioned in the verdict.

We think the statute evidently docs not require a deseription in 2 case
like the present. The langnage is, “If the verdict be for all the premises
claimed as specified in the declaration, it shall i ¢hat respect be for such
promises generally.” Sec. 24. “If for part of the premises described in
the declaration, it shall particularly specify such part.” Our statute is,

I3 wo believe, the same as the one in New York. In the case of Vrooman Y
vs. Weed, 2 Barbour S. C. Rep., on pnge"f;3'2, the Judge, as we think, Feace '/
takes it for granted that when the verdict is for all the premises, they v

need not be described in the verdictjand he says that in such casc pos-
session is to be delivered accordfgg‘.tf the description in tho declaration.
The question of the suﬁiciqncy (if::‘.Le verdict in this case, is one so en.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

i - APRIL TERM, a.p. 1859.

! Tuomas . Goopnue vs. FrREDERICK BAKER.

Appeal from Joe Daviess County.

Tms was an action of ejectment by appellee against appellant, for the
recovery of Lot 5, Block 14, in Freeport, Stephenson Co.,Ill. The cause
originated in Stephenson Co., but came to Joe Daviess county by change
of venue. The action was commenced on the 12th Sept., 1856. The
cause was tried on the 11th March, 1858, and a verdict had in behalf of
the appellee. The appellant moved for a new trial and in arrest of judg-
ment, and also in the course of the trial objected to certain evidence of-
fered by the appellee. The motions and objections offered by the appel-
: lant were overruled by the Court, and a judgment rendered upon the
verdict aforesaid.

The appellant reserved the objections by a bill of exceptlc;ns, and pro- _
secutes this appeal to reverse the judgment aforesaid. ,,/ 254 T

Upon examining the record one error alone is belxeved to be tenable,
to wit: The verdict was insuflicient to warrant the judgment below.—
The declaration is for Lot 5, in Block 14, town of Freeport, County of
Stephenson, State of Illinois.

BHLI A, SPCS R

;. The verdict of the jury was and is in these words. ¢ We, the jury,

£~ find the defendant guilty, and the estate established in the plaintiff to be

an estate in fee.” The appellant having moved an arrest of judgment,

4 o presents the question to this Court as to the sufficiency of the verdict
" aforesaid.

B et 3 v L7
L N R T

ERROR ASSIGNED.

o The said Cirenit Court erred in overr uhng the said appellant’s motion,
in arrest of the judgment aforesaid.

R. S. BLACKWELL,
i . dltorney for the Appellant.
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POINTS AND AUTHORITIES.
“The verdict does not conform to the -ejectment law of this State.

1. The plaintiff, in an action of ejectment, mustsat the time of the com-
mencement of the action, have “a valid subsisting'interest in the prem-
ises claimed” in his declaration. Sec. 8. PCT R

2. The statute provides that the “ premises claimed shall be described
in the declaration with such certainty from the description that the pos-
session of the premises claimed may be delivered by the sheriff to the
plaintiff, if he establishes his title upon the trial.” Sec. 7.

3. The statute provides that in every case where the action is insti-
tuted for the purpose of recovering an estate, (other than dower,) that
the plaintift shall state in his declarations ¢ whether he claims in fee, or
‘whether he claims for his own life, or the life of another, or for a term of
years, specifying such life or the duration of such term.” Seec. 8.

4. The law further provides that in all cases “the verdict shall specify,

1st. The cstate which shall have been established upon the trial by the
plaintiff.

2d. Whether such estate be in fee, for the life of the plaintiff, for the
life of another, or whether it be for a term of years, and specifying the
duration of the term.” Sec. 24, clause 7.

5. The law also provides, in Sections 22, 24, and 25, for special reco-
h veries, which shows to the Court the importance of an accurate verdict.

6. The writ of /Aabere facias possessionem shall deseribe “ the premises
recovered, with the like certainty,” as provided in the preceding sections
referred to. Sec. 28.

7. The 29th Section provides, ‘“that the verdict rendered in manner
and form as aforesaid, together with the judgment rendered thereon,
shall be conclusive evidence of the title established upon the trial of the
said action of ejectment.”

8. The plea provided for in See. 7 of the ejectment law is, ““ that the
defendant is not guilty of wnlawfully withholding the premises claimed
by the plaintitt, as alleged in his declaration.”

It will be perceived by the Court, npon a ciitical examination of the
sections above quoted, that the verdict in this cause is insuflicient, for
these reasons, to wit: :

1st. That the verdict is not responsive to the issue in the case. 1Itdoes
not state that the defendant is guilty of unlawfully withholding from the
plaintiff’ the particular premises described in the said declaration.

2d. That the verdict does not specify the legal character or extent of
the estate, which was in point of fact established by the plaintiff npon
the trial of the cause in the Court below,

412190-30)
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3d. It does not appear from said verdict, that the plaintift did estab-
lish, upon the trial of said cause, a title in fee simple to the premises de-
scribed in the declaration aforesaid.

4th. The premises, the title to which were established upon thetrial of
said cause, are not described by metes and bounds, by legal designation,
by words of reference to the declaration aforesaid, or by any other cer-
tain description; on the contrary, no attempt is made by the jury in
their verdict to point out or identify the parcelot land to which the plain-
tift' established his title upon the trial of said eause.

These suggestions to the Court ought to be sufficient to reverse this
judgment. But there is an obvious reason upon one ot the mooted points,
which would seom to be conclusive. At common law, the mode of de-
scribing an estate in fee simple, not only in the declaration but in all the
subsequent proceeding in an action of cjectment, or any other action
where the title to real estate was assumed as the ground of action, was
to state that the plaintiff was seized or possessed “in Ais own demesne as
of fee” Agani, the definition of fee simple, at common law, was in
substance an absolute state of inheritance, freed from @/ conditions,
qualifications, encumbrances, and limitations.

Our statute provides that the plaintiff shall aver, in his declaration,
that he was “possessed” of the premises in question.—Sce. 7. “This
Section farther provides, that he shall describe the premises with conven-
ient certainty.” ~While the declaration does not in terms require the ex-
tent or legal character of the estate to be described, yet, in Section 24,
Clause 7, the jury are required to designate in a legal manner, in other
words, to “specify the estate which shall have been established by the
plaintiff upon the trial of the cause.” The evident design of the legis-
lature in remodeling the common law as to the action of ejectment, was to
repudiate the common law doctrine, that the action of ejectment was simply
possessory in its character. Your honors undoubtedly remember that at
common law, trials in ejectment were farces ; that recoveries could be
had ad infinitum, and also defeats; that the only remedy of the party
who gained several consccutive verdicts, was to appeal to the Court of
Chancery for relief, for the reason that the interposition of that Court
would prevent a multiplicity of actions. It accordingly became a settled
maxim in the Court of Equity, that two concurring verdicts at law were
conclusive as to the rights of the parties. Yet the declaration claimed
the possession, and not the right. Under our statute, several very dis-
tinctive differences with the common law appear. Fictions are abo-
lished. We have no John Does or Richard Roes. The form of our de-
claration in ejectment is substantially like the common law form, but Sec.
23, Clause 7, of our ejectment law, provides that our jury, in their ver-
dict, shall designate the estate instead of the plaintiff. This duty thus
imposed upon the jury, as your honors will perceive, has been omitted by
the men of the vicinage who tried this cause. Another distinctive dif-
ference between our statute and the common law, which is important in
its bearing upon this particular question, is thatthe verdict and jndgment
in this form of action under our statute, becomes conclusive upon the
question of title and possession, unless the verdict is set aside and the
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1
Judgment vacated in pursuance of the siatute. And while the plaintiff :
is not required in his declaration to specify his title in cases where he sues }
I

for the fee simple, the jury upon the trizl of the casc are !oquue(t by Sec.

s 24, Clause 7, to ascertain and designate the partienler title or estate
: whlch the plaintiff, under his general declaration, seeks to recover, and,

in point of fact, established to the satisfaction of thc Jjury upon the ’malof }
i the cause. t
b {

On further reflection, a point equally conclusive upon the question of
i . reversal now suggests itself to my mind. The jury in their verdict was l
J not only, under Sec 24, Clause 7, bound to ““ specify the estate” establish- |
] e ed by the plaintiff upon the trial, (of course distinguishing between the
1 interest of the plaintiff in the estate, and the descripl;ion by metes and
; bounds, or otherwise, of the estate itself,) but to describe it. 'This was
9 not done by the jury in their verdict, either by positive words of desig- {
] nation, or by words of reference to the declaration, which of course is the ‘
: only document in the record to which reference could be made.

| ‘ R. S. BLACKWELL,
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