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IN THE

SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION.

April Term, A. D. 1861.

ROBERT PULLIAN, : '
ANDREW J. WILLS,
DAVID RANKIN & EBEN MASON,

Appellants. }
vs. :
GEORGE W. NELSON,
Appellee.

BRIEF AND POINTS
Fdn APPELAN'.I‘..

POINT I.

The Court below erred in permitting the several Witnesses in
the case, to testify where the defendant resided.

This case was commenced by attachment; one of the grounds of which
was, that the defendant was not a resident of the State of Illinois.

A plea in abatement was interposed taking issue on the fact of his residence.

The residence of a party defendant is, in all such cases, to be determined



by a variety of facts and circumstances, upon and from which it is determ-
ined as a legal conclusion.

If a party has his domicil within the State, and his family reside here —
if he makes it his permanent place of abode, and there exercises his political
rights, he is then, in legal contemplation, a resident of the State. Residence
is, therefore, a conclusion of law from facts and circumstances, and it would,
therefore, seem clear, that whenever that question is in controversy, and the
fact is to be determined by a jury, the only proper method for the jury to
arrive at a conclusion would be from the facts and circumstunces themselves.
Where those are shown, their legal effect, as determining the question, will
be embodied in the instructions given by the Court, and thus the jury will
find whether the facts which constitute a party defendant a resident, do or do
not exist. In the course adopted in the Court below, the witnesses were
permitted to swear to the law ; thus taking the entire question practically
from the jury, and furnishing them no proper basis upon which to arrive at
a verdict. The witnesses testified that the defendant was a resident, when,
upon stating the facts, the law might have established an altogether different

conclusion.

The opinion of the witnesses, as to the law, was thereby substituted for the
law itself; and it would seem too clear for argument, that the jury must take
their instructions of the law from the court, and not fiom the witnesses.

2O NG S T

The Court erred in modifying the plaintiffs’ instructions.

E. S. SMITH,

Appellant’s Attorney.
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IN THE

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

April Term, A. D. 1861.

ROBERT PULLIAN,
ANDREW J. WILLS,
DAVID RANKIN & EBEN MASON,

Appellants. : }
vs.
GEORGE W.NELSON, ;
Appellee.

BRIEF AND POINTS

For APPELANT.

PO N T

The Court below erred in permitting the several Witnesses in
the case, to testify where the defendant resided.

This case was commenced by attachment; one of the grounds of which
was, that the defendant was not a resident of the State of Illinois.

A plea in abatement was interposed taking issue on the fact of his residence.

The residence of a party defendant is, in all such cases, to be determined



2

by a variety of facts and circumstances, upon and from which it is determ-
ined as a legal conclusion.

If a party has his domicil within the State, and his family reside here —
if he makes it his permanent place of abode, and there exercises his political
rights, he is then, in legal contemplation, a resident of the State. Residence
is, therefore, a conclusion of law from facts and circumstances, and it would,
therefore, seem clear, that whenever that question is in controversy, and the
fact .ig to, be. determined by a jury, the only proper method for the jury to
arrive at a conclusion would be from the facts and circumstances themselves.
Where those are shown, their legal effect, as determining the question, will
be embodied in the instructions given by the Court, and thus the jury will
finl whether the facts which constitute a party defendant a resident, do or do
not exist. In the course adopted in the Court below, the witnesses were
permitted to swear to the law; thus taking the entire question practically
from the jury, and furnishing them no proper basis upon which to arrive at
a verdict. The witnesses testified that the defendant was a resident, when,
upon stating the facts, the law might have established an altogether different

conclusion.

The opinion of the witnesses, as to the law, was thereby substituted for the
law itself; and it would seem too clear for argument, that $he jury must take
their instructions of the law from the court, and not from the witnesses.

POINT II.

The Court erred in modifying the plaintiffs’ instructions.
Ty et R ‘

E. S. SMITH,

Appellant’s Attorney.
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