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IN THE SUPREME COURT,

B o

First Grand Division,---State of Illinois.

- e A i

NOVEMBER TERM, A. D., 1865.

G e A—— e

BRANSON YORK and ROMELTA J.
YORK. Administrators of the Iistate |
of Etli York, Dec'd, Appellants,

: s,

|

2 » Appeal from Hamilton.
JOIIN DAVIS, Admwnistrator of the |
|
J

Tistate  of Basheba York, Dgceased,
Appellee.

BRIEF.

This is a suit commenced in the Probate Court by the adm’r of ihe
widow to recover of the estate of her husband the value of the specific arti-
cles allowed by statute to the widows of persons dying intestate.

The provisions of the statate on which the claim is founded are @ “That
widows shall be allowed in all cases, ia exclusion of creditors, as their sole
and exclusive property forever” certain enumerated articles.—Secates” Stat.
utes, p. 1203.

Sce. 5. “The appraisers shall make out and certify to the Court of
Probate an estimate of the value of each article of specific property herein
allowed to the widow id.

- “The widow may elect whether she will take that part of the personal
estate to wﬁﬂ:\ she may be entitled by right of Jower or otherwise, out of

‘the a‘rtic_:lg's..'merig'mned in such bill of appraisment, according to the apprased
valué thereof, or the amount thersof in money.

* . ¥ And in all such

cases it shall be the duty of the executor or administrator to notify the
widow as soon us such appraisement is mude, and to set apart to her such
article or articles of property as she may prefer or select. * * * With.
in 80 days after written application shall be made for that purpose by such
widow; and if any executor or administrator shall neglect or refuse to
comply with the foregoing requisition, when application shall be made for
that purpose, he shall forfeit and pay for the use of such widow the sum of
twenty dollars per month for each months delay to set apartsaid property so
sclected, after the said term of thirty days shall have elapsed, to be recovered
in the name of the People of the State of Tilinois for the use of such widow.
Scates’ Statutes, p 1201, sec 88,

The requivement of the statute is that the appraisers shall set apart
the property to the widow. Dat in the ease at bar, at the time of the admin-
istration there was no widow, and henze a literal compliance with the provi-
sions of the statute by the administrator was impossible.

The appraisers and administrators are not required, and we submi,
would have no right to set apart the specific articles of property to the

administrator of the widow.

O
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If the administrator of the widow had no right to appear and demand
to have the epecifie articles set apart to him, there is no foundation for the
claim here set up.

The widow, by the death of her husband, has a mere naked right to
the exempt articles.  The legal title vests in the persowal representative of
the husband, and this right dees not ripen %
set apart to her.

Willard on executors, p 253-234. Voelekner vs. Mudson, 1 Sandford
Sup. €. R., p 215,

“Itis clear that the widow eould have no right or title to any specific
chatrel until it had been inventoried and set apart by the appraisers for her
use.”—Voelckner vs. Hudson, 1 Sindford’s Sup. Court R., p 219,

The right of the widow is an énehoate one, and if the property is not
recovered or reduced to poesession, is lapsed or lost by the death of the
widow, as in the familiar case of legacies, where the legatee dies daring the
life of the testator, the legacy is lapsed, and the representatives of the
legatee take nothing ; arnd_cven where the legatee survives the testator, if
the legatee dies before \hm' the will the I.gacy is to vest in the leg-
tee the legacy is lapsed or extinguished.

Bouvier Law Diet,, title Legaey. sec. 11. Bicon Abr., Legacy E.
Com. Dig. Chan,, 3 Y., 13. Willard on Executors, 253-255. Lownd on
Leg., chap 12, p 408 to 419. 1 Rop. en Leg., chap 8, p 319 to 341.

The etsate granted by the Statute s analagous to the right of the widow
to dower in the real estate of her husband, and like it is simply a providion
for the personal support of the widow and her infant children. In deed it
is called her dower in the Statutes. Scates Statutes, p 1201, sce 88, and

“a title until the articles are

page 1203 sec 6.

It is settled that until assignment the right of_dower is clearly in choate
and the dowress does not even have a rizht of entry. Ilsots vs Grabam
230 Ills p 81; and if she dies while she has a suit for dower peading, her
representatives cannot have damnges assessed. Tarvey vs Smith 84 Tlls 243,

And if this is so in regard to her interest in lands which could be iden-
tified immediately on the death of the husband by the widow as easily as by
the heir, for a stronger reason shoull it be so in regard to the property in
dispate here, for though called specific articles they are not and cannot be
identified, and in no sense can the title thereto vest in the widow, vntil they
are appraised and set apart and selected or received by such widow. 1st
Sandford Sup C R, p 219. :

There are many caces in which an interest similar to the one in contro-
versy is lost by death, asin the case of a husband who had a right to all the
personal property of his wife, yet if he fails to reduce the property to pos-
session during lifetime his right is lapsed, and his representatives have no
right thereto.

The reason and object of the law fails by the death of the widow iw-
mediately after the death of the husband, and before administration on his
estate. The provision is for the personal support of the widow and her
infant children, But there being no such persons in existence at the time
of administration there should be no good reason why the law should stand.
The maxim : “Cessante Ratione legis cessat ipsa lex,” is peculiarly applicable.

i
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But if the widow were still living, we insist that on the =ase presented
there would be no right to recover against the appellants. There is no proof
that Ely York, the husband, left one particle of property of any kind, or
that there has been any appraisement, or any appraisers appointed. If there
wag property it was the duty of the Probate Court to appoint appraisers. If
this duty is neglected, application should be to the court to have them
appointed. If the appraisers fail to act, proﬁgs should be instituted to
compel them to act, or for the appointment of others. And af:er the
appraisement she must make a selection, and the administrators are not in
default until the expiration of thirty days after written application to thaj
by her for such articles. Scates Statutes, p 1201, sec 88.

The burthen of proof was upon the appellee to show facts authorizing

“a recovery. There must be property—an appraisement—a selection by the

widow—a demand in writing by her—and a failare by the administrators for
irty days after such written demand before they are in default. And there
§ A is no proof of any of these facts in this case. Scates Stat. p 1201, sec 88,
o . And even in case of such default the remedy would not be by filing a
b f ‘claim against the estate. See same statute.

Doubtless if there was proof of property, and that the property to
which the widow was entitled had been converted into money by the adwmin-
istrators, the Court of Probate might order that the money should be paid
to her—even though there had been no appraisement. But this is as far as
the courts have gone. Bliss vs Sheldon, 4 Seld. 31.

MARSHALL & POLLOCK, For Appellants.
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T THE SUPREME COURT OF TLLLINOISE;

First Grand Division November Term A. D. 1865.

ABSTHAC']'.
Dranson York-and Romelia J. York \ :

Administrators of the Estate of Ely York.
Deceased. Appellants

Appeul from IHamiltoun.

S ;
John Davis Administrator of the estate of 1
Baskeba York dec’d appellee. ‘j

Pace1l. Cause tried in Circuit Court of Hamilton County, on appeal from the county court on
o claim filed by uppellee, as administrator of the estate of Basheba York, against the estate of Il
York, deceased, for the value of the specific articles of property allowed by statute to the widows ot
persons dying intestate.

Pase 11. Cause tried by the Court without the intervention of a jury.

Pace 12, Eli York died on the 23rd day of June 1863, intestate, leaving Basheby York, his wid-
ow, surviviug, who also on the 3rd day of July 1863 (and before admiuistration on her husbands
estate) died.

PPage 7. Claim filed iv Probate Court August.15th 1864 ' :

Pace 18. Said widow (Basheba York) had uochildren by said El, and no family living with her
and no children under 21 years ot age. ‘ . . e

I’ace 14.  Administration on Ely York’s estate July:11th.1863, and on Basheba York’s estate Jue
Jy 11th 1864.

Pace12. & 13] Jerse Malone, axd Lowis Meore, witnesscs for appellee.  I'rove value of articles.]
Led and Bedding $40-—housebold and kitchen farniture $25 to $30. —Spinning Wheel $4. to B0, =]
TLoom $8. to $10.—DPair of Cards $2. to $3. —Stove and Pipe, $20. to $30.—Saddle and Bridle $15 toi
825 —Provisions for Self840.—Two Sheep $4.—Feed for Stock $18. to %20.—Fue! 83, to $5.

Pace I5. Judgement tor Plaintift below for $246,00. and costs, Exeepted to. Motion for new
trial. Motion overruled. Ruling of court Excepted to.

ERRORS ASSIGNED,

1st, The Circuit Court erred in giving Judgment for appellee, and against appellants,
2nd, The Circuit Court erredin overrulling thesnotion of appellants for a new triai,
v POLLOCK & MARSITALL, for.Appellavts
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IN THE SUPREME COURT,

Sitary T WP ——

First Grand Division,---State of Iilinois.

B —— g

NOVEMDER TERM, A. D., 1865.

— — A—— e

BRANSON YORK and ROMELIA J.)
YORK. Administrators of the Istate |
of Eli York, Dec'd, Appellants, |
vs. + Appeal from IMamilton.
JOIIN DAVIS, Admanistrator of the |
EBstate of Basheba York, Deceased, |
Appellee.

APPELLEE'S BRIKF.

The provision of the statute relied upon by the appellee reads as follows :

““That widows, living in this State, of persons whose estates are administered

upon in this States, shall be allowed in all'cases in exclusion ‘of creditors as
their sole and exclusive property foraver, neeessary beds,” &e, Scates’ Stats
ute, page 1203, sec 1. Lesher vs. Worth, XTV IIl, 39,

The widow’s right to the property vests in her absolutely, the moment
the intestate dies. Her :}9 is absolute and is in exclusion of her husband’s
debts or the claims of any other persen whatever. This right at her death
vests in her heirs and lcgr{nqpresentz‘iives. These speciﬁcﬂartfq]es are not
regarded as assetts in the hands of the administrator of her deee’d husband.
On the death of the widow the exempt articles do not fall back into the
estate of her deceased husband, but go to her personal representatives.
astings ve. Myers, 21 Miss (6 Bennett) 519.  Willard on Executors, page
257. Kellogg vs. Graves, 5 Indiana (Porter) 509. Sheldon vs. Bliss, LV
Seldon 85. Bliss vs. Sheldon, VII Barbour 152. Cross vs. Carey, XXV
I, 564, Riley vs. Loughrey, XXILIll, 7. Note D, III P. Williams,
50. Reeve on Descent, 57 ?

The administrator in this case {s the representative of the widow, and
it is his duty to collect all claims due the estate of his intestate. Williard
on Executors, 267. Douvier’s Iustitutes. vol. 2, 143.

It is the duty of the adm’r of the deceased husband to set apart to the
widow her allowance under the statute. Scates’ Statute 1202, sec 5.  Shel-
don vs. Bliss, 1V Seldon 35.

If the adm’r fails to set apart the statuary allowance to'the widow, the
’robate Court has power to compel the adm’r to pay out of the assets of the
estate the value thereof in money.  Sheldon vs Bliss, 4th Seldon, 34.
Hastings vs Myers, 21 Miss. (6 Benneit) 519.

In this case, the widow having dicd a few days after her husband, and
before the specific property was set apart to her by the adm’r of her deceased
husband, the right thereto vested in the adm’r of her estate; and the adm’r
of the husband’s estate having failed to set apart the specific property to the
appellee, but having converted the same he is liable as adm'r for the value
thereof. Iastings vs Myers, 21 Miss. (6 Bennett) 519 ; Kellogg vs Graves
5 Ind. (Porter) 509 ; Willard Executors, 257 ; Sheldon vs Bliss, 4 Sel. 35.

The authorities referred to in appellant’s brief are sclely applicable to
the dower interest of a widow in real estate.

This right of the widow to specific property is not in the nature of real
estate dower, but is a right, absolute and definite ; whilst a dower is an in
choate right, resting in action, sw# only at the death of the husband, and
measured by the duration of the life of widow, even when assigned.

The widow has a right to this property immediately after the death of
the husband, and when the widow dies without receiving it, it must be paid
to her administrator. Hastings vs Myers, 21 Miss. (6 Bennett) 519 ; Kellogg
vs Graves, 5 Ind. (Porter) 509,

R. W. TOWNSIIEND, TANNER & CAREY,
‘ Att'ys for Appellecs.
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IIN THE SUPREME COURT OF ITLILIINOIS;

First Grand Divisien ... ... . November Term A. D. 1863.

ABSTER.A .

$iranson York and Romelia J. York
Administrators of the Fstate of Ely Yorlk. } Appeal from $lamilton.
Deceased. Appellants
YE. )
John Davis Administrator of the estate of -
Baskeba York decld appeliee. 5

Pasp1l. Cause triedin CircuitCourt of Llamilten County, on appeal from the county court on
a claim filed by appellee, as administrator of the estate of d3asheba York, against the cstate of Eli

work, deceased, for the value of the specific articles of property allowed by statute to the widows of
p rsonedying intestate,

Pace 11. Cause tried by the Court without the intervention of a jury, * g
Pace 12.  Eli York died on the 23rd day of June 1863, intestate, leaving Basheby York, his wid-

O, surviving, who also on the 2rd day of July 1863 (and before administration oh her husband’s

estate) died.
Pace 7. Claim filed i1 Probate Court August 15th 1864
Pace 13. Said widow (Basheba York) had no children by said Eli, and no family living with her
and no children under 21 years of age
’acE 14. Administration
{y 11th 1864.

Pace12. & 13] Jesse Malone, ard Lcwis Moore, witnesses for appellee. Prove value of articles.
Bed and Bedding $46-—household and kitchen furniture $25 to $30. —Spinning Wheel $4. to £6,—
Loom $8. to $10.—Pair of Cards $2. to $3.—Btove and Pipe, $20. to $30.—Saddleand Bridle $15 to
325.—Provisions for Self840.—Two Sheep $4.—Feed for Stock $18. to $20.—TFuel $3. to $5.

Pace T5. Judgement tor Plaintiff below tor $246,00. and costs, Excepted to. Motion for new
trial.  Motion overraled. Ruling of court Excepted to,

ERRORS ASSIGNEI] ).

1st. The Circuit Court erred in giving Judgment for appelice, and against appellants,
2ud. The Circuit Court erred in overrulling the motion of appellants for a new triai.

iPOLLOCK & MARSITALL. for Appellants

on Ely York’s estate July 11th 1863, and on Basheba York’s estate Ju-
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IN THE SUPREME COURT,

=== S ———

First Grand Division,---State of Illinois.

— e P

NOVEMBER TERM, A. D., 1865.

— e — e

BRANSON YORK and ROMELIA J.)

YORK. Administrators of the Estate |

of Eli York, Dec'd, Appellants, |
vSs. ¢+ Appeal from Hamilton.

JOIIN DAVIS, Adnmunistrator of the |

Estate of Basheba York, Deceased, |

Appellee. J

APPELLEE'S BRIEF.

The provision of the statute relied upon by the appellee reads as follows:

“That widows, living in'this State, of persons whose estates are administered.
upon in this States, shall be allowed in all cases in exclusion of creditors as -

their sole and exclusive property foraver, necessary beds,” &e. Scates’ Stat.
ute, page 1203, sec 1. TLesher vs. Worth, XIV IIL., 89.

The widow’s right to the property vests in her absolutely, the moment
the intestate dies. Iler titleis abzolute and i3 in exclusion of her husband’s
debts or the ¢laims of any other person whatever. This right at her death
vests in her heirs gud Jegal representatives. - These spogilg -articles are not
regarded as assetts’in the hands of the adm’iﬁa«rgor of hew dege’d husband.
On the death of the widow the exempt articlé®do not fall back into the
estate of her deceased husband, but go to her personal representatives.
IMastings vs. Myers, 21 Miss (6 Bennett) 519, Willard on‘Executors, page
257.  Kellogg va. Graves, 5 Indiana (Porter) 509. Sheldon vs. Bliss, LV
Seldon 35. Bliss vs. Sheldon, VII Barbour 152. Cross vs. Carey, XXV
Ill., 564, Riley vs. Loughrey, XXII I, 97, Note D, IIT P. Williams,
50. Reeve on Deseent, 57. )

The administrator in this case §s the representative of the widow, and
it is his duty to collect all claims due the estate of his intestate. Williard
on Executors, 267. Douvier’s Institutes. vol. 2, 143.

It is the duty of the adm’r of the deceased husband to set apart to the
widow her allowance under the statute. Scates’ Statute 1202, sec b.  Shel-
don vs. Bliss, IV Seldon 35.

If the adm'r faile to set apart the statuary allowance to the widow, the
Irobate Court has power to compel the adm’r to pay out of the assets of the
estate the value thereof in money.  Sheldon vs Bliss, 4th Seldon, 354.
Hastings vs Myers, 21 Miss. (6 Bennett) 519,

In this cage, the widow having died a few days after her husband, and
before the specific property was get apart to her by the adm’r of her deceased
husband, the right thereto vested in the adm’r of her estate; and the adm’r
of the husband’s estate having failed to set apart the specific property to the
appellee, but having converted the same he is liable 2s adm'r for the value
thereof. Iastings vs Myers, 21 Miss. (6 Bennett) 519 ; Kellogg vs Giuves
5 Ind. (Porter) 509 ; Willard Executors, 257 ; Sheldon vs Bliss, 4 Sel. 35.

The authorities referred to in appellant’s brief are sclely applicable to
the dower interest of a widow in real estate.

This right of the widow to specific property is not in the nature of real
estate dower, but is a right, absolute and definite ; whilst a dower is an in
choale right, resting in action,%only at the death of the husband, and
measured by the duration of the life of widow, even when assigned.

The widow has a right to this property immediately after the death of
the husband, and when the widow dies without receiving it, it must be paid
to her administrator. Hastings vs Myers, 21 Miss. (6 Bennett) 519 ; Kellogg
vs Graves, 5 Ind. (Porter) 509,

' R. W. TOWNSIHIEND, TANNER & CASEY,

Att'ys for Appellecs.
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IN THE SUPREME COU RT,

e — =

First Grand Division,---State of Iilinois.

= e i o

NOVEMBER TERM, A. D., 1865.

— ——— —— =

BRANSON YORK and ROMELTA J.)
YORK. Administrators of the Estate |
of Eli York, Dec'd, Appellants, |
8, v

JOIIN DAVIS, Admnistrator of the [{
Lstate of Basheba  York, Deceased, |
Appellee. )

BRIEF.

This is 2 suit commenced in the Probate Court by the adm'r of the
widow to recover of the estate of her husband the valus of the specific arti-
cles allowed by statute to the widows of persons dying intestate.

The provisions of the statute on which the claim is founded are © “That
widows shall be allowed in all cases, ia exclusion of creditors, as their sole
and exclusive property forever”” certain enumerated articles.—Scates’ Stat.
utes, p. 1203.

See. 5. “The appraisers shall make out and certify to the Court of
Probate an estimate of the value of each article of specific property herein
allowed to the widow id.

*The widow may elect whether she will take that part of the personal
estate to which ske may be entitled by right of dower or otherwise, out of
the articles mentioned in such bill of appraisment, according to the appraised
value thereof, or the amount thereof in money. * * % Apndinall such
cases it shall be the duty of the executor or administrator to notify the
widow as soon as such appraisement is made, and to set apart to her such
article or articles of property as she may prefer or select. * * * With.
in 30 days after written application shall be made for that purpose by such
widow; and if any executor or administrator shall neglect or refuse to
comply with the foregoing requisition, when application skall be made for
that purpose, he shall forfeit and pay for the use of such widow the sum of
twenty dollars per month for each months delay to set apart said property so
sclected, after the said term of thirty days shall have elapsed, to be recovered
in the name of the People of the State of Illinois for the use of such widow.
Scates’ Statutes, p 1201, sec 88,

The requivement of the statute is that the appraisers shall set apart
the property to the widow. But in the case at bar, at the time of the admin-
istration there was no widow, and hence a literal compliance with the provi-
sions of the statute by the administrator was impossible.

The appraisers and administrators are not required, and we submit,
would have no right to set apart the specific articles of property to the
administrator of the widow.

Appeal from ITamilton,
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It the administrator of the widow had no right to appear and demand
to have the epecific articles sot apart to him, there is no foundation for the
claim here set up.

The widow, by the death of her husband, has a mere naked right to
the exempt articles. The legal title vests in the persoual representative of
the husband, and this right does not ripen into a title until the articles are
set apart to her,

Willard on exccutors, p 253-254, Voelckner vs. Huadson, 1 Sandford
Sup. C. R., p 215,

“It is clear that the widow could have no right or title to any specifie
chattel until it had been inventoried and set apart by the appraisers for her
use.”—Voelckner vs. Tludson, 1 Sandford’s Sup. Court R., p 219,

The right of the widow is an inchoate one, and if the property is not
recovered or reduced to possession, is lapsed or lost by the death of the
widow, a5 in the familiar case of legacies, where the legatee dies during the
life of the testator, the legacy is lapsed, and the representatives of the
Jegatee take nothing ; ard _even where the legatee survives the testator, if
the legatee dies before llxu}\m‘ﬂy the will the logacy is to vest in the lega-
tee the legacy is lapsed or extinguished,

Bouvier Law Diet., title Legacy. see. 11. Bacon Abr., Legaey E.
Com. Dig. Chan., 3 Y., 13.  Willard on Executors, 258-255. Lownd on
Leg., chap 12, p 408 to 419, 1 Rop. en Leg., chap 8, p 319 to 341.

The etsate granted by vhe Statute s analagous to the right of the widow
to dower ia the real estate of her husband, and like it is simply a provision
for the personal support of the widow and her infant children. In deed it
is called her dower in the Statures. Scates Statutes, p 1201, see 88, and
page 1203 sec 6,

It is settled that until assignment the right of dower is clearly in choate
and the dowress does not even have a rizht of entry. Iloots vs Graham
231 Ills p 815 and if she dies while she has a suit for dower pending, her
representatives cannot have damsges assessed. Tarvey vs Smith #4 111s 243,

And if this is so in regard to her interest in lands which could be iden-
tified immediately on the death of the hushand by the widow as easily as by
the heir, for a stronger reason shoull it be so in regard to the property in
dispute here, for though called specific articles they are not and cannot be
identified, and in no sense can the title thereto vest in the widow, vrniil they
are appraised and set apart and selected or received by such widow. 1st
Sandford Sup C R, p 219,

There are many cascs in which an interest similar to the one in contro-
versy is lost by death, asin the case of a husband who had a right to all the
personal property of his wife, yet if he fails to reduce the property to pos-
session during lifetime his right is lapsed, and his representatives have no
right thereto,

The reason and object of the law fails by the death of the widow ltu-
mediately after the death of the husband, and before administration on his
estate. The provision is for the personal support of the widow and her
infant children, But there being no such persons in existence at the time
of administration there should be no good reason why the law should stand.
The maxim : “Cessante Ratione legis cessat ipsa loz,”” is peculiarly applicable.



But if the widow were still living, we insist that on the ease ‘presented
there would be no right to recover against the appellants. There is no proof
that Ely York, the husband, left one particle of property of any kiud, or
that there has been any appraisement, or any appraisers appointed. If there
was property it was the duty of the Probate Court to appoint appraisers. If
this duty is neglected, application should be made to the court to have them
appointed. If the appraisers fail to act, proceedings should be instituted to
compel them to act, or for the appointment of others. And after the
appraisement she must make a selection, and the administrators are not in
default until the expiration of thirty days after wristen application to them
by her for such articles. Scates Statutes, p 1201, sec 88,

The burthen of proof was upon the appellee to show fac's authorizing
a recovery. There must be property—an appraisement—a selection by tha
widow—a demand in writing by her—and a failure by the administrators for
thirty days after such written demand before they are in default. Aund there
is no proof of any of these facts in this case. Scates Stat. p 1201, sec 88.

And even in case of such default the remedy would not be by filing a
claim against the estate. See same statute.

Doubtless if there was proof of property, and that the property to
which the widow was entitled had been converted into money by the admin-
istrators, the Court of Probate might order that the money should be paid
to her—even though there had been no appraisement. But this is as far as
the courts have gone.  Bliss vs Sheldon, 4 Seld. 31.

MARSHOALL & POLLOCK, Zor Appellants.
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