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SUPREME COURT OF ILLINOIS,

TETITRD GRAND DIVISION.

— o= -~

APRIL. TERM, 1862, AT OTTAWA.

JOHN JAMES, )

8. (
WASHINGTON RUSHNELL, e/ al.
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2 10

Lrror to LaSalle.

Bill in Chancery filed Dec. 21, 1857, by Bushnell & Gray vs. John
James, Daniel Ward and others, alleges—That compl’ts are seized in fee
simple as tenants in common of the un. } of the un. 10-16th parts of a part
of N % of W 2 of SE } of Sec. 18, T. 33, Range 5, describing the lunds
hy metes and bounds. That said land is covered with timber and contains
a valuable coal mine.. The defendants, except James, claim some interest
in the land. That James is engaged in mining coal upon land adjoining,
which belongs to Daniel Ward, and has made an entrance on the land of
‘Ward near the line of the land in which complainants are interested, and
has run the entry into the lands first described, and is mining coal therein,
and has taken out of said Jands 200 tons of coal, and is still digging coal
from said land and converting it to his own use; and has cut a large quan-
tity of timber on said-land,.and is still engaged in cutting timber thereon
without consent of the owners of the land ; and that such acts work an irre-
parable injury to the frechold. That James is not responsible in damages.

Prayer that James be enjoined. That all the defendants answer, but
not under cath. That an account may be taken and James required to pay
for the coal and timber he had taken, and for general relief,

Nov. 11th, 1858, James’ answer filed. Denies, upon his belief, that
compl’ts have any title to the land claimed ; insists that if they have such
title, they have a remedy at law. There may be coal and timber on the
land claimed by compl’ts, but def’t has no knowledge of the extent or value
of the same. Denics that Ward has any title to the premises described in
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the bill ; admits that Ebenezer Jackson, Gordon S. Hubbard and the un-
known heirs of Josiah S. Lawrence, have, or claim to have, some interest
in the land. . Denies that he has taken any wood or coal from land belong-
ing to compl'ts. Defendant alleges that said NW  of said SE % of said
Sec. 18, was conveyed by James H. Reading and William T. Hopkms to
Charles H. & Hiram C. Gould, and that they are the legal:and equitable
owners thereof, and that they, for a valuable consideration, conveyed to
him % interest in the ‘coal upon said land, August 20th, 1855, at which time
def’t took possession of the land, and held possession until Nov. 8th, 1858,
when he conveyed his interest in the same to Jidwards Hughes, for a valu-
able consideration; that said Hughes has held possession of the land ever
since, for himself and Gould and the owners. ‘That one acre off the East
side of said NW % of SE % of said Sec. 18, was sold for taxes for 1844, to
one William E. Jones, and conveyed to him by the Sheriff deed, dated
March 5th, 1851. William Jones died; Mahlon D. Ogden and Edwin H.
Sheldon, his executors, who conveyed said one acre to Reading & Hopkins,
March 1st, 1855, and Reading & Hopkins conveyed the same to Gould,
under whom def’t took possession. That everything that be has done on
the lands described was done on said one acre. Denies cvery other allega-
tion in the bill.

Replication to James’ answer filed Nov. 13, 1858.

Decree entered Dec. 5th, 1839, perpetually enjoining James and all’
acting under him, from interfering in any way with said land.

There were no exhibits filed with the bill.

There is no testimony preserved in the record.

John James and Daniel Ward were served with process; the other de-
fendants were never brought before the Court.

The bill was dismissed as to all the defendants but James.

ERRORS ASSIGNED.

1. The Court erred in hearing the case, when the proper parties
were not before the Court.

2. The Court crred in réndering a decree against def’t, James,
without evidence.

3. The Court erred in rendering the decree aforesaid in manner and
form aforesaid.

POINTS AND AUTHORITIES.

1. The bill shows that there were other parties interested in the land,
who were entitled to be heard. An account is prayed.

2. The answer shows that Charles H. Gould, Hiram C. Gould and
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Edward Hughes were necessary parties to the proceedings.
Prentiss vs. Kimball, 19 111., 320.

8. The record shows no proof whatever to support the decree,
Stacy vs. Randall, 17 11L., 467 ;
Wilson vs. Ninney, 14 1ll., 27 ;
Ward wvs- Owens, 12 Iil., 283 ;
Nichols vs. Mourton, 16 1ll., 113 ;
Ryan vs. Miller, 14 111., 68 ;
Chummings vs. Cummings, 15 1., 33.

A VERI_,Q(M,MQMJ«BB’E-I—C j - ,f

For PPFF in Error.
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