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Supreme Gonet of Fllinais:

THIRD GRAND DIVISION,

APRIL TERM, A. D. 1864.

THE CHICAGO & ROCK ISLAND

RAIL-ROAD CO, APpPRLLANT, e o

8.
JOHN S. HUTCHINS, APrELLEE.

This was an action on the case for damages for the killing of a
fi mare and colt, brought by Appellee vs. Appellant.

3 To the first count of the Declaration, a demurrer was sus-
T tained.

4 The second count is as follows :

And whereas, also, heretofore, to-wit : on the thirtieth day of
July, A. D., 1862, the said defendant was and still is a rail road
corporation within the State of Illinois, and was en said day and
for more than six months prior. thereto, had been and ever since
hath been using and running cars on the rail road of the said de-
fendant, through and in the town of Geneseo, in the County of
Henry and State of Illinois; and that said rail road of the defen-

dant had been open and for use from and ever sinf:e the 14th

5 day of Februnary, 1855, in said town, County and State,
whereby the defendant, six months thereafter, became liable

for injuries to stock, in case the defendant failed to erect and
thereafter maintain fences on the sides of their roal, or the part
thereof so open for use, suitable and sufficient to prevent cattle,
horses, sheep and hogs from getting on to such rail road, except
at the crossing of public roads and highways and within the limits
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of towns, cities and villages. And the plaintift avers that the said
defendant well-knowing the same, neglected and refused to erect
and maintain such fences, whereby one certain other mare and
one certain other colt, the property of the plaintift, of the value of
two hundred dollars, lawtully feeding and depasturing in a cer-
tain pasture field, in said town of Geneseo, on the line of and ad-
joining to said rail road, then and there, to-wit: on the said thir-
tieth day of July, A. D. 1862, went from said adjoining pasture-
field, unto and upon said rail road at a point where the owners of
_ the land had not fenced the same, and had not agreed to fence
the same, and where it became necessary for the said defendant to
fence the same, it being not five miles from a settlement and
without the limits of a town, city or village, and where there was
no crossing of a public road or highway; and thereby then and
there, to-wit: on the said thirtieth day of July, A. D. 1862, and
at the town of Geneseo, in the County of Henry and State of Illi-
nois aforesaid, through the carelessness and gross negligence of
the defendant, said last mentioned mare and colt were then and
there, by a Jocomotive and cars then and there being run by the
servants and agents of the defendant on said rail road of the de-
fendant, run over and upon and against; and the said colt was
killed; and the said mare then and there had her leg broken and
was s0 injured that she became then and there worthless and of
no value, and had by the plaintiff to be killed ; whereby,
6 and by means of the premises, the plaintiff hath sustained
great loss and damage, to-wit: on the said thirtieth day of
July, A. D. 1862, to-wit: at the town of Geneseo, at the County
of Henry, and State of Illinvis, aforesaid. Wherefore, the plain-
tiff saith he is injured and hath sustained damage to the amount
ot two hungdred dollars ; and theretore e brings suit, &e.

J. B. CARPENTER, Plaintift’s Attorney.

1t Demurrer to the count overruled.

The record shows that no plea was ever filed to the count

9 t]

and no default was ever entered for want of plea, and no judg
) A o

ment was evor entered upon the count. w
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8 'Leave given by court to file additional counts ten days
before the next term, and cause continued.

The first additional count alleges that the cefendant was, on
the 30th day of July, 1862, and still is, the proprietor of a rail
road running from Chicago to Rock Island, which had been open

for use more than six months prior to said date, &e., and for

9 more than six months had been running their cars thereupon
through the town of Geneseo, in said County of Henry;
that by an “act to regulate the duties and liabi'ities of rail road
companies,” approved Feb. 14th, 1855, defendant was bound,
within six months after the passage of said act, and prior to said
30th day of July, to have erected and maintained, aud keep and
have in repair, fences, &e., to prevent cattle, horses, sheep and
hogs, from getting on t> said road, except, &c., and.to construct
and maintain at all road crossings, cattle gnards, &c.; and where
such fences and cattle guards were not erected and maintained or
not kept in good repair, defendant thareby became liable for

10 all damages done by the agents or cngines, of said defend
ant to any cattle, horses, sheep or hogs thercon or in said

rail road corporation. Said defendant not being required by the
act atoresaid to fence the sides. of its road except, &e. And the
plaintitt avers that said detendant, in non-compliance with the
conditions of said law, neglected and failed to erect, maintain and
keep in repair, a suitable and sufficient fence on the sides of its
said rail road, in the Crunty of ITenry aforesaid, so open for use,
snitable and sufficient to prevent cattle, &e., and neglected and
failed to construct at all rail roa:l crossings, cattle guarls, suita-
ble, &e., and failed and neglected to keep the said tences and cat-
tle guards in good repair. And the plaintiff avers that

11 certain mare and colt, the property of the plaintift, of the
value of $200, was, on said day, lawtully teeding in certain
pasture in sl county, a livining said il toad, anl then and
there went out and from said pisture fielid, anto and npon said
rail road of said defendant, at a point where the said defenlant
necessarily should have, by the laws and act aforesaid was bound
to hawve, erected, maintained and kept in repair a suitable and
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suflicient fence, and wherd said defendant had neglected so to do
a5 aforesaid. ~ And the said mare and cols of the said plui’ntlﬁ‘) 80
being upon the rail road of the said defendant af the time and
place last aforesaid, were then and there, in consequence f’f the
negligence of the said defendant, and of the neglect of said de-
tendent to erect, maintain and keep in repair said fences, by the
engine and cars of said defendant, being then and there upon said
rail road, by said defendant, run over and upon and against
12 the said mare and said colt ; whereby, and by reason of the
negligence and neglect of said defendant as aforesaid, the leg
of said mare was broken, and said mare was otherwise greatly in-
jured and rendered entitely untit for use, and worthless to said
plaintiff; and said colt was also thereby, in consequence of said
negligence and negleet aforesaid, by said engine and cars of said
defendant, being then and there run upon said rail road by said
detendant, was then and there instantly killed. Amnd the said
platntiff avers that the tence where said mare and colt were de-
pasturing as aforesaid, and where they were run upon and against
by said defendans, by their engine and cars aforesaid, and where
said mare and colt got on to the rail road of said defendant afore-
said, did not lie within the limits of any town, city or village, nor
ata greater distance than five miles from any settlement, nor
where the proprietors of said land adjoining said rail road had al-
ready ecseted £2aces or agreeld so to do; and said plaintift” says
that s d propriczor of snid land whers said mare and eolt got on
said rail roul, never have crected fences along the line of said
roal or on said iand adjoining said rod, nor whers they have
ever agreel with said defendant so to do; and the said plaintift
says that in consequanee of said negligence of said defendant, and
in consequance of said defendant’s negleet and failure to erect,
maintain and keep in repair said tences on said land and adjoin-
ing said rail road, at the place aforesaid, where, by the law, they
were reqaired to erazt, maintain and keep in repair such fences,
sail mare and colt wandered upon said track and, in consequence
of said neglect a1d nezligence of said defendant aforesaid, were
greatly injured and rendered worthless, and said colt killed ; and
the said pluintift’ thereby hath Leen greatly injured and sus-
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13 tained great dammages, to-wit : at the County of Henry and
State of Illinois, to-wit: to the amount of two hundred dol-
lars.

The second additional count alleges that defendant was a rail
road company, organized under the laws of Illinois prior te Feb-
ruary 14th, 1855, and was, on the 30th of July, 1862, using and
operating its road throughout its entire length from Chicago to
Rock Island, and also through the said County of Henry ; that
on said day in said County of Henry, a certain mare and colt, the
property of plaintitf, were depasturing on land adjoining said rail
road, and passing along the line of said rail road near where the
same crossed a road and strect; that on said day and in said
place, the detendant, while running its engine and cars over its
road, neglceted to ring or whistle at a distance of at least eighty
rods from said crossing, and neglected to keep ringing or whist-
ling until said engine had crossed said street, although said mare
and colt were then hetween said engine and crossing, and within
cighty rods of the same; and said defendant did otherwise with
great carelessness and negligence, run and operate said engine
and cars, and by reason thercof did run against, over and upon

said mare and colt, so that the same were rendered worthless
14 —to the plaintiff’s damage two hundred dollars.

Plea of General Issue by‘ defendant, to the last two counts, and
joinder by plaintiff.

15 The jury rendered the following verdict: “We, the jury,
find for the plaintiff, and assess.

16 Motion by defendant in arrest of judgment, and for a new
trial, overruled by the court, and judgment rendered for the
amount of verdict and costs.

17 Bill of exceptions.

Apax LieBerrNECHT, being sworn, testified as follows:
I reside just east of the corporation of the village of Greneseo ;
the rail road is about four rods north ¢t my house, and there was
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a pasture field just east of my house, in which Hutchins had‘ sev-
eral horses; Hutchins had a bay mare and colt. My lot is 26
rods deep from the highway 1o the pasture. Tlxe rail road has
been there for 5 years, and they were running cars there last sum-
mer.
18 T examined the fence of the rail road company, July 29th,
1862, and it was down between the rail road and this pasture.
The horses got on to the rail road the day before the accident
happened, through the fence near the N. W. corner of pasture.
They also got out a week or so before at the same place, The
fence was of posts and boards; four boards and some of the posts
were rotted off at the ground. One post was out at the place the
horses got out, and the fence had been taken down several times
there by a Swede, and some of the boards were spiit.
The place was one length of boards east of my lot.
I notified McGuire, one of the employees of defendant, thut
the fence was not suflicient to keep out the stock.

The defendant at the time objected to all of the above testimo-
ny relating to the condition of thefences and the escaping of stock
thrcugh it prior to the accident in question. ‘The court overruled
the objection, and defendant excepted.

The day before the accident happened, McGuire put up the
fence They were at work at it but did not drive any nails.—
Can’t tell exactly how they fixed it. This was about five o’clock
in the evening; and at five or six o’clock the next morning there
was a passenger train went west; and at about seven o’clock the
next morning McGuire came to my house and I went out and
found the mare; she had her hind leg broken, and was in the
highway north of the rail road. The colt was lying on the west
side of the street, torn in two. I saw hair and blood on the east
cattle guard and on the highway. I heard, about 9 o’clock the
night before, some horses inside of the rail road opposite my

house, cropping grass; and saw them: there. T can’t describe

19 them, it was too dark.
The section Boss, McGuire, buried the colt. I was called
upon to appraise the colt, and valued him at $25; didn’t appraise
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the mare. Dye and others were with McGuire ; they then went
and nailed up the fence at the same point they had tixed it the
night before; this was July 30th, 1862.

The highway runs north and south across the railroad. The
pasture was fenced on all sides.

There were some 14 or 15 horses in the pasture at times. The
mare was worth $100.

The passenger train went west at 5:50 that morning. I was
standing in my door and saw it. They did not ring or whistle.
I saw them for half a mile before they reached the crossing.

To all of said evidence with reference to the whistle and bell
being sounded, deft then and there objected; overruled by court,
and exception.

The freight train came in about four (4) o’clock the same morn-
ing. [ was awake in bed, and did net hear any whistle or bell.

The ground at my house is about four (4) or five (5) feet above
the rail road track, until it gets to the crossing.

If the mare had been at the crossing I could have seen her ; if
east of it I could miot.

The centre of the highway at the crossing is the east line of the .
corporation of the town of Geneseo, which is an mcorporated vil-
lage. East of the village it is settled.

Cross-Hxamined. 1 stood at the east door of my house; this

door is 8 to 9 feet south of the N. E. corner of house. The house
is 8 or 9 rods from the track, and east of the crossing.

21 The track is in « cut about five feet deep, past my house.
I was waked ir the morning by the freight train passing.—

The colt was lying on the south side of the track, cut in two; one

half was between the rails.

I can’t tell whether the bell was rung or whistle blown on the
morning of the 89th of July. Six orseven trains pass during ev-
ery 24 howrs. I don’t know whether Hutchins knew the condi-
tion of the fence; he was frequently down to the pasture. The
Swede who knocked the fence down went through to cultivate
ground on the other side of the rail road, opposite the pasture.—
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He came into the pasture at the south end through the gate. He
wanted to go through my lot but I wouldn’t let hiu:’. If the
horses had got out of the pasture on the south side of it, there
would be nothing to prevent them going along the highway to
the crossing. I did not go to the fence on the evening of the
29th to see how ’twas put up after the horses were driven by Mc-
Guire into the pasture; neither did I go there on the morning of
the 30th.  On the morning of the 80th I saw a horse’s track east
of the cattle gnard.

23 Derosition or O. J. Stoven.—I owned the pasture in
question at the time of the accident, and had since 1856. The
rail road fence of pasture was built, I think, and kept in repair
by defendant; don’t know whether twas in good order. I never
agreed with the defendant to build or repair the fence, and never
did build or repairit. During the summer of 1862, I rented the
pasture to Frank Gerard, and he pastured horses and colts there.
The rail road is the north boundary of the pasture. Lieberknicht’s
lot is on the west. I think the railroad fence was built when I
bought the land, and I built the fence on the other sides after I
bought.
.94 COross-Examined. The west fence wae poor in 1862, and
was down during the season, and if stock got through there
was nothing to prevent their going along the highway to the
crossing.

Joun S. Hanna. The rail road was built in 1853 or 1854,
and the cars have been running upon it ever since. I know the
pasture spoken of, and have seen men putting up the fences along

the line of rail road and repairing them.
25 I know the mare and think she was worth $100.

OscAr Fisk. On the morning of the accident I was going to
reaping oats between 4 and 5 o’clock in the morning, and I saw
the freight train going west. I was 40 to 60 rods from it, and
could only see the tops of the cars. They did not whistle or ring
the bell. I saw the mare about 8 o’clock the same morning; she

had then been shot.
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I went to examine for blood and hairon the rg;] road and found
some on the east cattle gnard. I couldn’t gee auything T called
horse tracks there.

26 Tromas Burrmveane. I keep a stable gt Geneseo and

doctor horses. Knew the mare and colt; they were worth
$100. I saw the mare about 30 rods north of the rail road ; she
had a leg broken and was worthless. I made an examination on

the track, and found blood and hair on the east cattle guard.

Cross-Examined. If a hand car going east had run over the
colt on the track, I think it might have carried the blood and
hair to the cattle guard where I saw it, and I think it would,

Franors Gerarp.. Ihad the use of the pasture spoken ot' du-
ring the summer 0f 1862, and pastured horses and colts there,
72 I pastured plaintiff’s mare and colt there, Think they were
worth 8120. T had not been out to the pasture for ten days
prior to the accident ; was sick. The fence in the pasture next
the rail road is rather poor. I fixed it up several times during
the summer Some of the posts were rotted so as not to hold a
nail good.

Cross-Examined.—1I don’t think the horses ever got out on to
the rail road until the Swede took the fence down, and they never
got out at any other place. ‘There was some poor fence on the
west line, and early in the spring the horses were crowded to-
gether against it and broke it down in one place, and they got out
on the west side of pasture. Don’t know as they did while I
was sick.

"Jonn BrackeN. I knew the mare and colt. They were worth
$125.

28 Hirax Barrierr. I knew the mare and colt. Think
they were worth $130.

Heve plaintift rested his case.
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Epprant McGuire, called by defendant. I am the section
Boss spoken of by plaintiff’s witnesses. I saw the fence between
the rail road and pasture on the evening before the accident, and
thought it sufficient to turn ordinary stock. I saw it again early
the next morning, and it was in the same condition that I left it
the evening before.

T was on the hand car with Mr. Dye and the men I had charge
of on the morning of the accident, and left Geneseo going east
at 6% o'clock. We got within about 6 feet of the colt before T
saw it, and were running very fast and couldn’t stop the car, and
it run over the colt and on over the east cattle-guard before we

could stop it. We then ran back on to the east cattle-guard
99 and left it standing there while we buried the colt. There

was blood and hair on the car for a week afterwards. These
guards are one-half on each side of the fence, and are 103 feet
long.

T have been engaged on rail roads for 15 years, and don’t think
the locomotive could have carried her over the cattle-guard into
the highway.

There was no gap in the pasture fence on the morning of the
accident. )

Cross-Examined.—Twas my particular business to look after
the rail road track and fences, and I examined the pasture fence
the evening prior to the accident, and found that the two upper
boards were down. One was clear down and one on top of the
boards below. This was at the spot where the fence had heen
taken down by the Swede.

I drove the horses out and put up the fence. I put the boards
up in their place and got a couple more boards which were longer
than those on the fence, and twisted them in around the post: to
hold the other up. They were so long as to stick past the poéts
some.

The next orning the fence was up just as I had fixed it the
evening before.

i e, AR O e
y AN whole length of the pasture, and
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know the fence was not down in anyv other place, and that
there were no boards off at any other place.

T know that there was no post out where I fixed the fence up.
The next morning I went and nailed the boards fast where I had
putthem the evening hefore.

I saw blood and hair on the flange of the hand car wheel and
at the crossing. I should think from the looks of the colt that
the engine had struck it and knocked it down and then run
ever it.

31 Direct Resumed. The machinéry beneath the hand car may
also have strucx the colt, and if so would probably have dripped
Hlood on to the centre of east cattle-gnard.

Geo. W. Dye. Have been a rail road man about 12 years
The plating on the lowar side of the pilot of an engine is about
6 inches wide, and in striking an animal generally makes a larger
wound than itself.

Qustion: “ As a rail road man, judging from your own expe-
« pience, and from what you saw in this case the next morning,
“the width and condition of the cattle-guard, condition of the
“mare, &c, give your opinion, whether she conld have heen
“gtruck by the engine east of the cattle-guard and carried over
“tle cattle-guard into the highway and left. in the condition sho
“ was found that morning.”

Objection by plaintiff. Sustained by Court, and exceptior: by
detendant.

1 examined the mare, and looked for a place on the ground be-
side the track where she lad been thrown, but could not find

32 anything. I saw some hair off the marc’s leg inside the
gambrel joiut. I saw no blood and hair on the rail or track,

but saw some on the south stringer of the east cattle-gnard. It
the mare had been struck on the north side of the track, blood
could not have been thrown on to the south s°d2, on account o.
the machinery under the engine. I saw the colt atter we passed
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over it. The head and shoulders were ou the south side of south
rail, and the rest on the other side. Machinery of hand car rung
within 6 or 7 inches-of the ground, and car weighs 600 or 70¢
pounds.

It is not possible to stop a freight train in less than 500 feet.

33  Cross-Ezamination.—If the mare had been struck east of the

cattle-guards, and train was going west, I think ’twould leave
blood on the guards. I have never known a case of an animal
being struck by the piiot of an engine so as to throw it down and
only get a leg broken.

34 CuarLes RoeivsoN. In the month of July, 1862, I had
charge of and was running an engine as engineer on the rail road
of defendwt. I remember the morning ot the thirtieth of July,
1862. I was running the engine of the frieght train that went
west that morning. It was the engine that was running that
morning that killed the celt. I did not see the mare at the time
when [ first saw the colt. It was about five feet ahead of the en-
gine upon the crossing in the public highway, on the south side
of the track, and apparently in the act of turning around to go
off the track on the south side when the engine struck it. I
think it was about five feot east of the west cattle-gnard. We
were runiting at the usual speed- It was just about day light.
‘The head-light on the engine was burning. I could not have seen
the colt wichout the aid ot the head-light.

Defendant’s counsel here asked witness the following

Question: ** State whether the bell on the engine was or not
rang that morning at the crossing.”

In reply to question by defft’s attorney, witness testified as
follows :

was.an engineer in the cmploy ot the defendants upon their
riil road at the time of the injury to the mare and colt, and had
charge of the engine that came in contact with them. It was

35 my duty to take charge of and manage the engine. There

is a bell upon and attached to the engine. T don’t know that

—
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anything was said in my contract with defendap
the bell. The regulations of the fJOmpany requi
rung on the approach and crossing of high vy
printed directions by the detend:fnt Posted upo;
on the engine in respect to the ringing the bell, and T'think the
engineer is required to do it. It may be and I think it probable

that the fireman is also required to ring it. I believe i 4t th;
duty of both the fireman and engineer to ring the bell. I know
that it is rang sometimes by me, and sometimes by the other of
them, as may at the time be most convenient. I have charge of
the engine as engineer, and I suppose that when the fireman
rings it is by my direction-or permission. Do not think he would
have any right to do it without direction or permission from me.
I never supposed when I rung the bell, that I acted by direction
or permission of the fireman.

ts about ringing.
re the bell to be
ays. There are
n the pilot-honge

Mr. Dye was here recalled by defendant, and asked by defend -
ant’s counsel the question :- - Whose duty is it to ring the bell of
an engine on approaching and crossing highways?” To which the
witness answered : “I always supposed it was the duty of both
the engineer and fireman upon the engine. I suppose it is more
partticularly the duty of the fireman, as the bell-rope runs into the
pilot-house upon the side where he stands. The look-out is in
front of the engineer. When one of the n is engaged at the time
the other usually rings the bLell.”

On cross-examination by plaintift’s counsel, this witness further
testified :
That from the position of the engineer upon the engine, he
86 could discover obstructions upon the track better than the
fireman. The engineer is superior in authority to the fire-
man. Is his subordinate, and acts under his direction.

The defendant then renewed his said question to the e
Charles Robinson, to-wit :

“State whether the bell en the -engine Was rung or not th}?t
morning at the crossing?” Which question was objected to by
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.plaintift’s counsel, and the objection was sustained by the Court,
and to which ruling and decision of the Court the defendant, by
its counsel, then and there excepted.

The defendant’s counsel, Joseph O. Glover, Esq., then offered
offered to- execute to the witness his said counsel, bound
with surety to be approved by the Court, in an amount
sufticient to indemnify the witness against any suit that might be
brought against him for any neglect of duty in ringing the bell,
deposit wizh the Court an amount of money larger than was
claimed in plaintiff ’s declaration, for the purpose ot such indem-
nity, and which the Court refused to allow, the Court remarking,
that from the evidence of the witness and of Mr. Dye, he regard-
ed the witness (Robinson) as having such an interest as to prevent
him from testifying as a witness upon the subject of ringing the
bell: and that unless the witness were released in such a manner
as to discharge him from that interest, he could not tastify. To-
all of which ruling of the Court, the ‘defendant then and there
excepted.

The defendant then asked the witness, as follows :

Question by deft: Have you made any contract with defendant
which makes it your duty to ring the be'l at crossings ?
Objection by plff sustained, and exception by defts.

37 Question by deft: State whether the bell was or was not
rung at the time the mare and colt were killed ?
Objection by plff sustained by Court, and exception by deft.

R. L. Surearp. I examined the crossing where the mare and
colt were injured, and examined the mare. I did not see any
dirt on her indicating that she had been thrown down. Did not
gee any marks upon the ground indicating that any animal had
been thrown down. T saw some blood on the east cattle-guards:

Question: State from the examination you made of the cross-
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ing and the mare, whether ghe could have peen carried by the.

engine over the crossing without making other marks i e
than those she had ?

Objection by plft sustained by Court, ang exception,

I have been past the pasture lot, north anq south, during the
geason of 1862. The fence on the west was rather poor. Ithink
the gate to pasture was in the 8. W. corner. It was i

frame gate. I knew the mare and colt and the value of
38 horses. T appraised the mare and colt at $100,

Rroaarp MoEvoy. I was at the north fence of pasture the
night before the accident. It was all up except where McGuire
was fixing it, and I saw him fixing it up there. I left him at it.

39 Mz. Caron. I wason the hand-car with McGuire and
Dye the morning of the accident. Saw blood and hair upon the
car when I helped bury the colt. The fence on the north of pas-

ture was all up that morning when we went up there, just as
McGuire left it.

Defendants closed here.

Plaintiff called C. W. Preer. I reside in Geneseo, and have
lived about 15 rods from the railroad for 2 years.

Question : State whether you have observed cases of accident
on the rail road of the engine or cars striking horses and cattle,
and if so, what the effect was in cases you have witnessed.

Objection by deft, overruled by Court, and exception by det.

Answer: I have seen two cases. One was where the engine
struck a yewrling and knocked it about 2 rods off against a bank.
It fell down, then got up and ran off. The other time it struck a

cow, and carried her over the cattle-guard into the track, and
broke one leg and one horn off,

40 Cross- Framined.—I was on the Opposite side of the track
where the yearling was throwa. Can’t say that I know the
engine struck her at all ; but T saw her going off, and I know she
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fell for I afterwards saw the spot where ghe struck the groun..

I saw the cow struck. I was on the opposite side of the track
from where she fell. It made a good mark on the ground where
she struck.

James Barnarp. I saw the engine strike a wagon with team
attached. It struck just before the hind wheels, and threw it
over a wosd pile, with a man in it.

This was all of the evidence.

The following instructions were then given to the jury by the
Court, on the part of the plaintiff.

1. If the jury believe from the evidence in this case, that in
July, 1862, the mare and col: of the plaintiff were being kept
and depastured in a pasture lot in the town of Geneseo, in

41 Henry county, and that the defendant had, prior to February
14, 1855, constructed and opened for use a rail road along

the north live of said pasture lot, and within said township, and
that the mare and colt of the plaintiff entered from said pasture
ot upon the rail road of deft without any neglect on the part of
the plff, at a point in the line betwéen the said pasture lot and
the deft’s rail road track outside of the limits of any incorporated
town, city or village, within five miles of a settlement, and not
upon the crossing of a public road or highway, and where the
proprietors of the adjoining land had not erected or maintained a
fence, or agreed so to do, and where it was necessary there should
be a fence to prevent horses, cattle, sheep or hogs trom getting
on the track of said rail road, and that at such point where the
PIii’s mare and colt entered upon deft’s rajl road the fenee was
out of repair by neglect of the defendants, and that by reason ol
such neglect the plff’s mare and colt were killed or injured by
the rail road train or engine of the deft, the jury will find a ver
dict for the plff for such amount of damages as

the plff has proved
to have sustained thereby. [Given.]

2. The statute of March 3, 1849, requires that a bell of at leas!
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fifty pounds weight, or a steam whistle, shall be placed on each
lecomotive or engine, and’ shall be rung or whistled at the dis-
tance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, and subjecting
the corporation owning the rail read to a liability for all damages

which shall be sustained by any person by reason of neglect
41 to comply with said requirements. '

3. Ifthe jury believe from the evidence that the mare and
colt of the plff was depasturing in a pasture lot in the township of
Geneseo, Henry county, Illinois, south of and adjoining the rai]
road of the deft and that it was the defendant’s duty to keep in
repair the fence along the line between the said pasture lot and
their said rail road, and that if neglected so to do and that by
reason of this negligence of the defendant to keep the said fence
in repair, the said mare and colt, without neglect of the plff, en-
tered upon the deft’s rail road from said pasture lot, and on the
line thereof, and were killed or injured by the engire or car of
defendant, the jury will find for the defendant, without proof -of
negligence on the part of deft on any other point than that of the
failure to keep the fence in repair.

4. If the jury believe from the evidence that the mare and
colt of the plaintift entered upon the rail road track of the defend-
ant, in the township f Geneseo and county of Henry, without
any knowledge or neglect of the piff, at a place where said rail
road crosses a public highway, and that the defendant run its en-
gine and train of cars upon its said rail road and across said high-
way, without causing the bell of said engine to be rung or its
whistle sounded in appro'tchn)o' and crossing said ]nrrh\v.w, and
in consequence of such neglect the said mare and colt were in-
jured, the jury will find a verdict for the plaintiff. And the jury
are instructed that the running of' a locomotive, engine and cars
by the defendant to and across such highway, without ringing a
bell or sounding a whistle, constitutes a prima facia case of neg-
lizence on the part of detendant. [Given.]
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44  The defendant then and there objected to the giving of

each and every one of the instructions offered on the part of
the plaintiff, which objection was overruled by the Ceurt, and the
instructions given. To the giving of said instructions and each
of them the defendant then and there excepted.

The deft then asked the Court to instruct the jury as follows :

1. In this case, before the plaintiff is entitled to recover
against the defendant, for damages done in consequence of the
fences along the line of the rail road of the deft not being kept
in repair, he must prove to the jury that the proprietors or owners
of the land through which the road passed and where the fence is
alleged not to have been kept in repair, had not erected or agreed
with deft to erect said fence at the time the railroad was built.
[Given.]

2. It makes no difference in this case how much negligence
the deft may have been guilty of not keeping up its fences or in
not ringing its engine bells, or otherwise the plaintiff cannot re-
cover in this case, unless he prove affirmatively to the satisfaction
of the jury that the injury complained of was occasioned by such
negligence of the defendant. [Refused as asked, and another,
No. (2,) substituted by the Court.

3. It makes no difference in this case whether the fence along
the north line of the pasture where the animals of plaintiff were
pasturing and adjoining the rail road of deft was kept in repair
or not, or even whether there was any fence there at all, unless
the jury believe from the evidence that the said animals escaped
from said pasture and gotupon said road at that point. [Refused
as asked, and another, No. (3,) substituted by the Court.]

4. The deft is not liable for the acts of persons not in its em-
employ, and in this case if the jury believe from the evidence that
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a Bwede had impaired or knocked down the fence of the deft, the
deft is not liable for any damage done in consequence
46 thereof, if[deft, by its agents er employees, afterwards used
ordinary diligence to repair said breach so made by said
Swede. [Refused as asked, and another (No. 4,) substitutep by
the Court.]

5. If in this case the fact is established by proof that the fence
was up the night before the accident, at the point where the ani-
mals of plff actually got in to the rail road, that would be a suffi-
cient compliance with the duty imposed by the law upon the
defendant t> keep and maintain a good and sufficient fence.
[Refused.]

6. Ifthe jury believe from the evidence that the agent or em-
ployee of defendant, on the evening prior to the killing complain-
ed of, repaired the fence through which the animals injured are
alleged to have escaped and got iipon the rail road, in such a
manner as to make it sufficient to turn ordinary stock, and that
the same remained in such repair until after the doing of the in-
jury to the animals, then the presumption is that the animals did
not get npon through said fence, and the plaintiff cannot recover
on the ground of neglect to keep said fence in repair. [Given.]

7. Tf any person or persons knocks or takes cown the fence
along the line of the railroad and leaves it down, without the
knowledge or consent of defendant, express ov implied, and stock
should escape there and get upon the road and get injured, the
defendant is not liable for said injury, unless other negligence is
shown on the part of the defendant, aside from the fence being
down. [Refused.]

47 8. The defendant in this case is ouly required to exercise

ordinary care and diligence in erecting and maintaining tences
along the line of its road. and if the jury believes from
tne evidence that the defendant did, at and before the time of the
injury complained of. exercise such ordinary care and deligence,
and that the fence, if down at all so that the animals escaped
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through it upon the road, was so down without the knowledge or
reasonable opportunity for kpowledge on the part of defendant’s
agents or employees, and after and while it had so used ordinary
care and diligence in repairing said fence and keeping the same
in good repair, then the plff cannot recover in this canse for
damages received by his stock in consequence of the fence being
out of repair. [Given.]

9. Although the jury should believe in this case that the ani-
mals escaped from the field through the fence of defendant and
got upon- the rail road, as charged in the plaintiff’s declaration,
and there raczived the injury as complained of, yet the plaintiff
cannob recover in this case unless he prove to the jury affirma-
tively thas their gatting upon the track or getting injured was
the result of negligence upon the part of the defendant [Given.]

_10. If the jury believe from the evidence that the animals of
plff got upon the road of the deft by reason of the fence along the
Jine of the said road, and adjoimrg the pasture lot where plif was
pasturing his said animals being down or out of repair, and that
the plaintiff knew or had equal opportunity with deft to know that

suid fence was su down, then the plaintiff” is guilty of negii-
43 gence in the matter, and cannot recover in this case on the

ground that said fence was not kept in proper repair. [Re-
fused as asked, and another substituted, (No. 10.)

11. The plaintift; in this case, has the affirinative of the issue,
and it is incumbent upon him to establish his right to recover in
this case by a clear preponderance of evidence, and unless Ire does
so establish his right the jury will find for the defendant.
[Given.]

19. Ifitis shown'in this casc that cattle-guards were crected
and maintained at the crossing where the injury was done, it is
praswned by tha law that thoss guards were gnod and sufficient,
unless it is shown to the jury by proof that they were not good
and sufficient. [Given.]

13 If the jury bolieve from the evidencs in this cause. that
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the horses in question were on the public highway, within the
limits of the village of Geneseo, and upon the track of the de-
fendant’s rail road, at the time when they were Bturiole and i
ed, the plaintiff cannot recover in this action, J

14. If the jury believe from the ovidence in this cause, that
the horses in question escaped from the field in plaintift’s 21ecla-
ration mentioned, that the fence along the line of defendant’s road
opposite the same was sufficient to tarn ordinary stock of the
country, the plaintift cannot recover, unless the evidence shows
the defendants guilty of some neglect other than erecting and
maintaining fences. [Given.]

15. Unless the jury is satisfied from the evidenze that the
injury complained of was in some way occasioned by neglect
49 to ring the bell or sound the whistle on the enéine, at the
proper time, the plaintiff cannot recover in this case on
account of that neglect, and it iz incumbent upon the plaintiff to
show by affirmative proof that the killing or injury of the animals
was in some way occasioned by such neglect. [Retused as asked,
and one substituted, as No. 15.]

The Court refused to give defendant’s instruetions, numbered
respectfully 2, 3, 4, 5, 7, 10, 13 andl L3, withoat gualifying the
the same. To which refusal of the Cowrt to give said instruc-
tions, and to which qualification, and each of them, the detendant
then an there excepted.

Thereupon the Court instructed the jury as follows:
2. Although the jury should believe from the evidence that
the deft was requived to erect and maintain in good and sufficient
repair the fence along the north line of the pasture where plain-
tiff ’s animals were pasturing, and adjoining the rail road of deft,
and that the defendant failed and neglected to keep the fence in
repair; yet, unless the jury further believe from the evidence,
that the plff’s mare and colt cntered upon the defendant’s rail
road track at a point on said line, and that at such point the fence
was defective and onf of repair, the jury are not authorized to
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find a verdict against the dett for neglect in maintaining the tence
In good repair. [Given,]

4. If the jury believe from the evidence thata Swede man,
not in the employ of the defendant, knocked down or impaired
the fence of defendant on the line of their rail road and on the

pasture lot where plff’s mare and colt were depasturing, yet
50 if the jury further believe that the deft, by its agents or em-

ployces, used ordinary diligence and in reasonable time to
repair said breach, the defendant cannot be made liable for negli-
gence on account of such breach in the fence. [Given.]

10. Although the jury should believe from the evidence that
the plff’s mare and colt entered upon the rail road of deft by
reason of the fence being down or out of repair on the line of
said road and of the pasture lot where they were depasturing, yet
if the plff knew or had the means of knowing that said fence was
out of repair, and afterwards kept and continued his mare and
colt in said let, he also is chargable with negligence, and carnet
recover for any negligence of deft in failing to keep the fence in
gond repair, unless such negligence of deft was to a greater de-
gree than the plff was himselt chargable with. [Given.]

15. Although the jury should believe from the evidence that
the defendant omitted to ring the bell or sound the whistle at-
tached to its enginz as its said engine and cars approached or
crossed the highway at or near which the injury complained of is
alleged to have ozcurred, yet unless from all the facts and cir-
cumstancas of this case as proved, the jury believe that such
neglect oceasioned or contributed to the commission of the injury
to the mara and colt complained of, the plff is not entitled t(; r(;-
cover damagas for such omission to ring the bell or sound the
whistle. [Given.]

The jury found for the plaintiff for $126.

The deferdant then and there entered a motion for a new trial
)
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which was overruled by the Court, and the
d
there excepted. i efendant then and

rest of judgment, which motion was overruled by the Court
)

51 The defendant then entered its motion in said cause in ar
and to said ruling said defendant then and there excepted ‘
§ |



ERRORS ASSIGNED.

1. The Court crred in admitting improper evidence on the
part of said plaintit.

9. The Court erred in refusing to admit proper evidence on
the part of said defendant.

3. The Court erred in refusing to allow said witness, Charles
Robinson, to testify in regard to whether the bell was rung or
whistle sounded upon the engine, which caused the alledged
injury.

4. The Cowrt erred in giving the said instructions, and each
of them, given on the part of said plaintiff.

5. The Court erred in refusing to give the said 2d, 3d, 4th,
5th, 7th and 10th instructions, asked by said defendants, and each
of them, and in qualifying the same, and each of them, and giv-
ing the same as 8o qualified.

6. The Court erred in overruling said defendant’s motion for
a new trial

7. The Court erred in overruling said defendant’s motion in
arrest of judgment.

8. The Cgurt®étred in rendering the judgment aforesaid, in
manner and“form aforeseid. d
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Supreme Court of Illinois.

THIRD CRAND DIVISION.

APRIL TERM, A. D. 1864.

THE CHICAGO & ROCK )
ISLAND R. R. CO. } ArrEAL FrROM HENRY.

8.
JOHN S, HUTCHINS.

1

PoinTs ror APPELLANT.
L

The Record in this case shows that there was a declaration',
filed in the case containing two counts to which demurrer
was filed "and sustained as to 1st count only. PItff- then took.
leave to, and. did" file two additional counts upon which issues’
were made by pleas, &e., but no pleadings whatever were ever
filed to 1st count, and no default was ever had for want of a plea, -
and no verdict thereon, go that all the counts were not disposed
of ; and as each count is a sep:{fate cause of action there is no-bar
in thisjudgment to a future action upon the causes set out in first
count, and the general rule is well settled that all the issues must
be disposed of. 3 ' ) :

" Russell v, Hamilton, 2 Scam. 57. ..

Merrewcather v. Gregory, 2 Scam. 51,
Bradshaw v.: Hoblett, 4 Scam. 53.

. IL

There was improper evidence admitted on the part of pltff
below. i

The action was for a mare and colt killed by train of defend:
ant. The evidence shows that the accident happened on the

%@m Y.

‘%C////‘ugp &’//Z/
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morning of July 80th, by collision with the freight train going
west between 4 and 5 o’clock A. a1

See evidence of Fisk, Abstract page 8, and Robinson, page 12.

Pltfi’s witness, Lieberknecht, was allowed to testify that the
passenger train of deft going west an hour or more after the acci:
dent, passed the crossing without the whistle being sounded or
the bell rung. See Abstract page 7.

This had ne bearing whatever upon the issue and could only
tend to prejudice the minds of the jury.

The same witness was permitted to testify that a week hefore
the accident, some horses escaped from a pasture adjoining the
railroad throngh the fence built by the company and got on to
the track. See Abstract page 6.

This evidence did not in any way tend to prcve that the stock
killed escaped trom the same pasture through railroad fence and
on to the track on the morning in questi-n, and was calculated to
inflame and prejudice the minds-of the jury.

The whole proof shows that . this pasture was owned by one
Stough, that the railroad was built and kept in repair by deft.

Testimony of Stough, Abstract page 8, that a Swede had come
in af the south gate of pasture and knocked down a panel of the
railroad fence and went across the track to cultivate another
field.

See Abstract, bottom of page 7
*Also e pageo 7.

And that the rest of the fence was good, and the horses never
got out of the pasture through the railroad fence until after the
Swede took down the panel, nor atany other place. Abstract
page 9 and page 10. Also that this panel of fence was fixed up
by McGumire, the section Boss, the night before the accident, and
Wwas in the same condition in the morning as he had left it the
night before.

MeGhuite, Abstract page 10 agﬂ 11.
19.

Caton, “ .
MecEvoy, s € 15.

Also that the west fence of pasture was ruinous and down in
the season ot 1862, and if the horses got out there they could go
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right along the highway to the crossing where they were killed.
Stough, Abstract page 28.

: . Gerard, “ W )
Now, in the face of these facts, it was highly improper to allow
the testimony as to what had happened a week before to go to

the jury.
I1I.

Proper and competent evidence offered by deft below was
excluded. _

The defts called as a-witness Charles Robinson, who testified
that he was in charge of the engine which struck the horses, and
was asked the following question : _

State whether the bell on the engine was or not rung that
morning at the crossing ? : ;

And the court refused to allow said witness to answer the ques-
tion, on the ground that it was his duty to see that the bell was
rung, and he would be liable to deft for his neglect.

We say the evidence was improperly excluded because the
engineer was a competent witness. His interest, if any, wasonly
a contingent one, and the court could not assume that he was
chargeable with negligence, and without such assumption his
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gence. Satisfaction recovered from his principal exonerates him
from this certain liability, and leaves his responsibility over still
only contingent. But it is said the judgment against the princi-
pal is admissable in an action which he may bring against the
agent. Why it should be it is hard to see.. The agent is not a
party to it nor a privy, he had no right to conduct the defence, to
call witnesses or to interfere in any manner between his principal
and the party injured.

«Why then should he be affected by a record that is wholly
res inter alios ? i

«Yet such a judgment is undoubtedly held to be evidence
against him not 1o establish his Liability but admissable to show'
the guantum of damages. His liability must be shown by other
proof. : : | "

“The questions whether he was negligent and whether the
injury for which satisfaction was recovgfed from the principal
* was a consequence of his negligencé remain opén and are not
solved in any degree by the record.

« Notwithstanding then a recovery against the principal, it
may be that the agent is not respohsible over to him, and at most
it would seem Azs testimony for the principal should be rejected

only when offered to reduce the estimate of damages.

ol
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Snawger v. City of Alton, 3 Sam. 128.
Baxter v. People, 3 Gilm. 380. I
Gregory v. Dodge, 12 Wend. 598.
Lalke v. Auburn, 17 Wend. 18.
Curtenius v. Wheeler, 5 Gilm. 469,

But it is suggested that this question has been decided by this
court in the case of Te Galena & Chicago Union R. R. Co. v,
Welch, 24 TI' 33, in opposition to the position taken by us; and 1
desire briefly to call attention to that cases

The opinon is delivered by Caton J., and the final conclusion
is that the record in the case would only be evidence agamst the
proposed witness on the quantum of dama_qes, that his neghgence
and that such negligence was the occasion of the damage would
have to be proven almudo the record.

“ But the simple fact that this judgment might be used in ap
action against the witness, upon the question of damnges, wonld
make it for his interest to defeat the present action.”

Now I admit this doctrine fully. The deetrine has exactly the
interest stated in the opinion which would make it for his mteregt
to swear strongly for the defendant, and if that was all the
interest he had I would wﬂhngly admlt that he was mcompetent..

But T insist that he has another direct and certain liability that
would more than balance the interest above mentioned. ,

The law is well settled that if a damage is occasxoned by the
negligent act of a servant then both servant and employer are,
loint tort feasors, and may be jointly or severally sued. They
are ‘both primarily liable to the party damaged ; and the fact that
he has'seen fit to bring his action against the employer does not
release the emnployeée from lmblhty

Jolnsor v. Barber, 5 Gilm. 430.

But whero judgment is rendered n«ramst the employer for the
full damage and is satisfied, that does not release the employer
and the fecord wonld ‘be evidence on his hehalf if an action
should be brought against him.

Is not-the employee then directly interested to have a verdict
and judgment against his employer, so that he wnll thereby ‘be
released from this primary, direct and certain liability to .the
injured person ¢
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It seems to me that he is, .and -that thls interest will induce
him to swear fully as strong if not stlonvel against his employer
as the remote, uncertain and contingent: liability to his employer
would induce him to swear for him. So that his interest is fully
balanced, or if not balanced is strongest against.the party calling
him.

It plaintiff succeeds ypon witnesses negligence then defendant,
after paying the judgment against him, bas an action over against
witness.

If defendant succeeds, plaintiff ]ms shll an action against wit-
ness for the damages, and is not estopped by the f'ulm-e torecover
against the employer.

Between these two infiuences wx]l he not stand upright, or if he
leans at all will it not be against his employer who calls him.

And second, it he was not compotent the offer of indemnity
made by connsel in the court below was sufficient to overbalance
any interest witness might othel\vnse have in the result of the suit
and enable_to become a geneml witness in-the case.

Courts do .not lean toward the exclusion. of witnesses as the
authorities above cited sufficiently show, -and it is only where the
interest of a witness is direct, certain.and established that he will
be excluded ; and the rule is founded upon-the reason that a per-
son ought not to be allowed to testify in a case where his own
testimony will tend torelieve himself fromany direct and positive
liability, where a judgment in favor of or against the party call-
ing him will work the witness harm or bring him profit, and so
witnesses who are by reason of interest as competent are allowed
to be releaged, 8o as to become competent.

Stockholders in companies are allowed to sell their stock and
then testity. :

_Sureties upon bonds may have other persons substituted in
theu‘ place by order of court, and.in short every device may be
resorted to that will place them in a position where they will be
devoid of pecunigry interest. :

Would not the witness in this case have been protected by the
deposit of the money or the proposed bond? He certainly would
have been put in a position that if any Jjudgment were ever ren-
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dered against him he had only to. put his hand in into the pocket
of a third person and find wherewith to satisfy the jndgment. !
- He stood in the position of one whose interests were equally:
‘balanced.” He c~uld ‘recover upon the_ bond any. damage he
_might be compelled to pay. . R

Iv.

The court gave improper instructions ou the part of pitff
below.

: ‘Tho 2d instruction is too broad. The law as decided by this '
court in’several cases is, that although a railroad company wmay
be guilty of negligence in not ringing the bell or sounding the
‘whistle, yet if pltff was also guilty of negligence in allowing his
animal to be upon the track at a crossing where the railroad com-
pany are not required to fence, he cannot recover unless for
gross neglect-or wanton injury. :

Ill. Cen. R. R. v. Phelps, 29 11l 448.

: ‘ x 0 & .M. R. R.v. Patchen, 16 TI1. 198.

‘ The 4th instruction is not the law and should not have been
givan. The neglect to ring the bell or sound the whistle at a
crossing does not constitute a prima facie case of the negligence
that caused the injury.
Ill. Cent v. Phelys, 29 Tl 449.

V.

'The court refused to give proper instructious om the part of
the deft below.

" The 3d, 5th and 7th instructions asked, Abstract page 18 and
19, were certainly the law and should have been given.

Iil. Cent. B R.v. Dickinson, 27 Tll. 55.

The testimony in the case showed conclusively that the fence
on the north side of the pasture (the railroad fence) was a good
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fence except at the point where the Swede had knocked the

boards off, and that no stock had ever escaped through it before

that, Bl b : ik ; s

The testfmény further tended to show that the servants of the
railtéad company had used reasonable diligence in repairirg.

‘And under this the instructions seem to us_to have declared
the law.

It certainly was not the intent of the statute that the railroad
company should become the insurers of their fence in all cases,
especially in a case where the owner or occupant of the adjoining

- premises permits a third person to pass through them and break
down the fence which the defendant had constructed and - main-—
tained under the statite, and again repaired upon knowledge of
the breach caused by consent of the owner.

Ga. C U. R R. v: Crauford, 25 Ill. 535.

Again, where a railroad company is bound to and does build
and 1naintain a'fence under the statate and the owner of the
premises breaks it' down or permits it to be done, is the line of
such fence one which the company is bound to fence?. Is it nct
the ‘duty of the owner to fence it ? ' (L

The eompany may by agreement shift tte burden of building
and maintaining from himself to the land owner, and why may it
not as ‘well be shifted by operation of Jaw in a case like the one
above stated.

It seerns to us that public policy requires it ghould be done.
Stuppose that upon the breaking down of the fence in question by
the Swede, who must be presumed to have done so with the con-
sent of owner, that the horses in the field had rushed npon the
track in front of a passenger train of defts and thrown it from the
track, and caused thekilling and wounding of passengers and the
destruction of the train. What kind of figure would he cut if he
should then come into court and sue ‘the company for the stock
killed by the collision? Would he not himself be liable for all
danage ?

; 2 Purplo Stat. 1078, seo. 8.
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And it the stock of his field belonged to third persons, and was:
under his care, would he not be directly liable for their loss'#
Would it be within the spirit of the statute that a company should’
be liable to such third person and then have to proceed against
the owner of the'land for indemnity ¢

We think the spirit and intent of the statute is that a railroad
company shall build the fences on their line and maintain them:
against all wear and tear, and destrauction by elements, with-
reasonable diligence, but not that they must repair the breaches.
made by the owner, or by third persons with his knowledge and
consent.

See the Statute, sspecially saec, 8.
.2 Purple 1078.

VL

The verdict was against, the weight of the evidence, .and the - .
motion for a new trial should have been allowed.

The first count in the declaration alleges that defendant was ..
bound to fence its road, and that plaintifi’s horse escaped on to
the railroad at a point where the fence was insufficient.

The 2d connt avers nothing in relation to fences, but alleges .
that the thorses were killed by the mere cavelessness .of defts
servants. . : :

The proof in relation to the fence is-about as follows There
was a place on the liro of the railroad near the northwest corner
of the pasture where the fence was defective, and the horses had
previously escaped from the pasture at that point. (Testimony
of Leiberknight, Abstract p. 5.) McGuire, the section boss, put
np the fence at that point the night before tho horses were killed, -
and while they were in the pasture, MecGuire, Abstract p. 10,
testified that the night before the horses wero killed he put up
the fence at the point spoken of, and tha-nezt morning. the fonce

“wasup just as he fized it the morning before. i

Cat@n testifies, Abstract p. 15, that MeGuire fised the fonce
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the evening hefore the horses were killed, and the next morning
t was all up just as McGuire left it.. i

McEvoy. testifies that the fence.on th’xt lmc was ‘1" up except
where McGmire was fixing it the evening Uefore. McGuire tes-
tifies to same thing. = Abstract p. p: 1084 i

The proof also shows that the west fonce of the pasture, which
was not on the line of the railroad, was poor and out of repair,
and if horses ot out along that line of fence. they got into the
]{igh'“_'ay, and there was nothing to prevent their gving along the
highway to the railroad.

Sce testimony of A. J. Stough, -Abstract p. 8. See also cross-
examination of Francis Gerard; Ab. p- 9. Sce also testimony of
R. L. Shepherd, Ab. p. 15.

It was also proven that at the point where the fence on the
line of the railroad was poor the boards had been knocked off by
a Swede. See Leiberknight’s testimony Ab. p. 63 testimony of
Francis Gerard, Ab. p. 9, cross-examination.

Sce also cross-examination of McGuire, Ab. p.10. *

* From'the testimony in this case ‘it scems clear that' the fence
on the line of the railroad “was a good fehee' exeept it one point
where some boards had been knocked oft by a Swede, at least
there is no proof that-thefance was not a good cne'at that point,
and at that point the fence was fixed np theevening before the
mare and colt were killed, they being then in the pasture, and
that the next morning after the mare and ‘colt’ were killed, the
fence was ap at that point, and was in.the precise condition in
which McGuire left it the niglit betore after fixing it'; -and it is
manifest that the mare and eolt did not leave the pasture at that
point. Itis also proven that the other ling of fence to that past-
ure was poor and out of rapair, and that horses escaping from tho
pasture on that lin2 could go on to'the railroad.

‘But it is probabla from an inspection of the evidence that the
jury could only have foan: for plaintif upon thé seconil count.

There was proof tending to show that the bell was not rung or
the whistle sounded at the crossing. The court instructed. the
ury that this constituted a prima *acie case of negligence on tho
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part of defendant. Instrnction No. 4; Ab. p.17. If the court
will compare this instruction with with instruction No. 15, asked
by defendant and retused as asked, and the instruction No. 15
given as qualified, it will be seen that the court did instruct the
jury that the negleet to ring a bell or sound a whistle was prime
JSucie ‘evidcnce of negligence for which plaintitf might recover.
Now we hold the law to bz that the plaintiff must show affirma-
tively that the negleet to ring the bell was the cause of the
aczident, before he can recover.

Lt is not the law, that if the plaintiff’s horses escaped from his
pastare ata point where the railroad company was not bound to
teace, but for want of a sufficient tence at a place where plaintiff
ought to fence that lie can recover for their loss simply because
defendants servants did not ring a bell at a crossing. If pltft dl-
tewed his horses to run on defts railroad he did it at his own risk.

It wa3 wrong to instruct the jury that the omission to ring a
bell or sound a whistle was prima faoiz evidence of negligence.

In the case of G. & (. U. L. R. v. Dill, 22 Il 271, this court
say, “ The question of negligenceis one of fact which must be left
to the determination of the jury. It depends to so great an ex-
tent upon the circumatances of each case that nnless it is gross no
rule can bz adopted.  Whether the failure to ring a bell or sound
a whistle is negligence is a question of fact for the jury, and could
not be so regarded unless its omission occasioned the collision
producing the injury.”

We think that the evidence fairly shows that the mare and colt
did not escape from the pasture on the line of the railroad where
the company were bound to fance. It is sufficient for our pur-
poso that the proof fails to show that they did come on to the
road at a point where the company were bound to fence. We
think, however, that the court caunot fail to come to the conclu-
sion that they escaped from the west side of the pasture, and
came down to the crossing where they were killed.

If this be so, and the mare and colt came on to the track by
reason of the poor fence of the owner, then if the plaintiff can
recover, it is because he has shown that the injury to the horses
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resulted from the nenlwent or willful act of the servants or
agents of the comp(mv
G. & C. U. R. R. Cranford, 25 T11. 535.
Hence it follows that the plaintiff must show not only the
only the omission to ring the bell, but that such omission caused
the accident. Instead of this the court charged that the omis-
sion to ring the bell was prima facie evidence of negligence.

There tot the slightest proof that the ringing of a bell would
have prevented the accident or tended to ‘have prevented it.
The ringing of the bell might have war ned an intelligent being
who he'n d'it, but it would make no greater noise to scare an
animal than'a treight train would make. -

The court has carefully laid down the law on this \ub]ect in
the case of [ll. Cent. RB. R. v. Phelps, 29 Ill. 448, w hich is a
parallel case to the one at bar.” \

See also cases above cited and G & C. U. R. B. v. (/rawfo*rd
25 Il. 533.

Again, the plaintiff below was guilty of negligence or want
of ordinary’ car¢in allowing hie stock to run.in the road near
the crossing, and could not recover, although thee sexvauts of the
defendant may have been guilty of negligence, for putting
them in a pasture enclosed by only a ruinous: fence upon a side
whioh “the railroad company Wwas not bound to fence, and
through which:they could ed.stly escape into the hwh\vay near
the crossin, is equivalent in law to putting them at lar ge upon
the highway in the vicinity of the crossing, which this court in
the case of €. B. & Q. L. B..y. Cauffman, 28 Tll. 517, hold to
to be negligence on the part of the owner. Also Zll. Cen. R.
L.y Lhelps, 29 T11. 448.

GLOVER, COOK & CAMPBELL
; Lior Appellant.

<
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e Moty ;manner and form aforesaid,

r
]
g
E
¥

. v S
i /?ZT/J £L_
1.. The Cowt ecrred in adniitting improper evidence on the 1 ’(
© 7 “part of said plaintifl. e S g s { i
2. The Court erred in ret'using to admit proper evidence on . i !
’ the part of said defendant. A e
| 3. The Court erred in refusing to allow said witness, Charles

Robinson, to testify in regard to whether the bell was rung or
whistle sounded upon the engine, which caused the alledged

injury.
4 The Court erred in giving the said instructions, and each

of them, given on the part of said plaintiff.

R

' 5. The Court erred in refusing to give the said 2d, 3d, 4th, ]
" 5th, 7th and 10th instructions, asked by said defendants, and each \
of them, and in qualifying the same, and each of them, and giv- {
ing the same as so qualified. ’

6. The Court erred in overruling said defendant’s motion for )

a new trial

7. The Court erred in overruling said defendant’s motion in ).’
arrest of judgment. 4

8. The Court erred in rendering the judgment aforesaid, in

Ny
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