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SUPREME COURT,

APRIL TERM, 1862.

Tae MARINE BANE oF CHICAGO,

vs.
Appeal from Superior

Wiuian B. OGDEN et al., who Court of Chicago.
sue for the use of DARLINGTON
& TOWNSEND.

TaIs was an action of assumpsit, brought by William B.
Ogden, Mahlon D. Ogden, Edwin H. Sheldon and Stanley H.
Fleetwood, partners transacting business under the name of
Ogden; Fleetwood & Co., against the appellant, in the Supe-
rior Court of Chicago. The declaration contains only the
common money counts. The plea is the general issue.

The material facts in the case are, that the defendant is a
banking institution, organized under the general banking laws
of the State in the year 1852. (Record, p. 29.) The Chi-
cago Marine and Fire Insurance Company is a corporation,
created by an act of the legislature, approved January 13,
1836. The act is a public one, and authorizes'the corporation
to Teceive deposits, buy and sell exchange, and loan money
at any rate of interest net exceeding twelve -per centz. Pcr
annum. The corporation commenced transacting a banking

" business as early as 1846 or 1847. (Record, p- 29.)

were the samo

The stockholders of the two corporations Gkl
arine and Fire
"

persons. The stockholders of the Chicago M
1
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Insurance Company had, each of them, 2 corresponding pur
ber of shares of the stock of the Marine Bank. Tlfcse in-
stitutions issued to their stockholders joint stock certificates,
stating the number of shares owned by the. stockhol-d'crs
respectively in cach of them. There was nothing requiring
the stockholders to hold the same number of.' shares of stock
in each institution, but there was a resolution of the board
of directors of each corporation requesting the stockholders
to hold or transfer their stock in that manner. . :

Tho officers of the insurance company were nine dirce-
tors, a president, vice president, acting vice president, secre-
tary, and assistant secretary. The officers of the Marine
Bank were nine directors, a president, vice president, acting
vice president, cashier, and assistant cashier. The same
persons filling the respective offices in the one institution,
filled the corresponding offices in the other. Among the
cmployees of the insurance company were book-keepers,
receiving and paying tellers, and other clerks. A book-
keeper was the only employee of the Marine Bank. It had
no receiving or paying teller. The business of the two insti-
tutions was transacted in the same building and in the same
room. The building is situated on the corner of Lake and
LaSalle streets, Chicago. On the Lake-street front is in-
scribed in the stone wall the words, ¢ Marine Bank,” and on
LaSalle street thero is a sign of * The Chicago Marine and
Fire Insurance Company.”

The insurance company received deposits, loaned money,
and transacted a general banking business, but it did not
issue any notes or other evidence of indebtedness for circula-
tion as money. The Marine Bank was authorized by law to
Issuc banle bills to the amount of fifty thousand dollars, and
it h:_xd in circ.ulation a small portion of that amount. It
received deposits from the United States Cireuit and District
Courts, and from the Sewerage Commissioners of
from ho others. The law requires said cou
Commissioners to make their deposits with
acted a collection and exchange business,
kept accounts with the Park

Chicago, but
rts and Sewecrage
o bank. It trans-
and for that purpose
Bank and the Motropolitan
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Bank, of New York, and the Wisconsin State Bank. It
loaned money to the insurance company, but none to other
parties. It uniformly declined to receive money on deposit,
except from said courts and Sewerage Commissioners, and to
transact any business other than a collection and exchange
business, except such as arose from receiving and returning
the deposits before mentioned. It was never any part of the
business of the bank to receive or keep deposits, except in
the instances mentioned. Each institution kept a separate
set of books in which its transactions were entered. All
moneys- paid to, or deposited with the Marine Bank, were
received by the officers or employees of the insurance com-
pany, and mixed with its other funds, and were credited by
the insurance company upon its books to the bank in account.
They were also charged by the bank upon its books to the
insurance company. All moneys paid out by the bank, upon
checks or otherwise, were paid by the officers or employees
of the insurance company from its funds, and were charged
by the insurance company upon its books to the bank. They
were also credited by the bank upon its books to the insurance
company. The insurance company received money of the
bank, and it was charged to the insurance company upon the
books of the bank, and credited to the bank upon the books
of the insurance company. The bank received money of the
insurance company, and it was charged to the bank upon the
books of the insurance company, and credited to the insurance
company upon the books of the bank.

Thus the two institutions were kept separate and distinet
from cach other, although the money in the common vault of
both parties, was the property of the insurance company.
The bank had no money in the vault, unless it was some spe-
cially set apart for a particular purpose. It appeared in evi-
dence that the profits made by the bank in buying and selling
exchange, and the profits made by the insurance company in
loaning money, were divided between the two institutions,
but each institution declared a scparate dividend to its stock-
holders. ]
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Upon the trial in the court below, the plaintiff read in evi-

dence the following advertisement in the Chicago Tribune,
dated September 10, 1855:

“ MARINE BANK OF CHICAGO,
“CHICAGO MARINE AND FIRE INSURANCE COMPANY,
\ « Curoaco, ILuivois, Sept. 10, 1855.

“The capital stock of this institution has been increased to $500,000. Its
business is exclusively confined to legitimate moneyed transactions, taking no
risks, either fire or marine.

“ Collections and remittances are made by it on as favorable terms as by any
other responsible bank or house in Chicago.

““Its directors are,

“J. Young Scammon, Mark Skinner,
“Hugh T. Dickey, John'P. Chapin,
“Geo. W. Dole, Benj. W. Raymond,
“Buckner S. Morris, Franklin Scammon,

“ Benjamin F. Carver.
“J. YOUNG SCAMMON, Pres't.
“BexoayiN F. CArver, Cashier and Sec’y.”

The plaintiff also read in evidence the following advertise-
ment in the same paper, dated October 24, 1860 :

“MARINE BANK,
“CHICAGO MARINE AND FIRE INSURANCE CO.
“CaPITAL $500,000.
“B. F. CARVER, Cashier and Secretary.
- “J. Youne Scammon, President.
0 Collections made and drafts remitted to all parts of the Union.”

The plaintiff also read in evidence the following advertise-
ment in the same paper, dated March 16, 1861, and May 8,
1861:

“MARINE BANK,
“CHICAGO MARINE AND FIRE INSURANCE CO.

““ CAPITAL $500,000.
“HAMILTON B. DOX, Cashier and Secretary.

“ g~ Collections made and drafts rer‘r;{]t'it:dYtt)onl:](lJ pif{;)?r“mé Il;xrxeiig.c":t'

It was admitted that defendant took said paper at said re-
spective dates, and paid for the publication of said advertise-
ments therein.

It also appeared on the trial that the two institutions used
printed letter headingsin their correspondence, and that those
generally used were headed only with the name of the insti-
tution using them ; but in some instances they had used such
letter headings with the names of both institutions upon them.
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" The plaintiff also read in evidence the following Joint cip-
cular, issued by both institutions: ]

«THE MARINE BANK OF CHICAGO.
“ CHICAGO MARINE AND FIRE INSURANCE COMPANY.
*“Curcaco, Illinois, Nov. 1, 1860, °

“ Hamilton B. Dox, Esquire, has been appointed cashier and secretary of
these institutions, in place of B. T. Carver, Esquire, resigned.

« All drafts, certificates of deposit, or 9ther (!ocumcnts creating a liability
against cither of the above-named institutions, will, as heretofore, bear the sig-
natures of two of the'undersigned, this being a bye-law of these institutions,

“ Correspondents are requested to address tl_leir letters on the outside, or upon
the envelopes, to “ The Marine Bank of Chicago,” and not to the individual
names of its officers. We annex our signatures,

“Very respectfully,
“Your ob’t servants,

“ Signature of J. Young Scammon, J. Youne Scanrox,
President.
“ ¢« Hugh T. Dickey, Huen T. Dioxkey.
Vice President.
[ “ H. G. Loomis, . HoraTio G. Looyms,
A. Vice President.
& * Ham. B. Dox, Hixrrrox B. Dox,
Cashier and Secretary. *
“* “ Saml. S. Rogers, SAMUEL S. RoGErs,

Asst. Cashier and Asst. Secy.”

The plaintiff called William F. Fleetwood, who testified
that he was the cashier of the plaintiffs, and that he did not
know of any difference between the insurance company and
the bank; and that he believed they were one institution.
(Record, pp. 18, 14.) The plaintiff also called Franklin
Hatheway, who testified that he was the cashier of William
B. Ogden, and- that he did not know the relations between
the bank and the insurance company: he had never been
told that there was any difference between them. In 1858,
Mr. Ogden, through the witness, opened a deposit account
with the insurance company. At that time, the teller hand-
ed the witness a bank-book with the words ¢ Chicago Marine
and Fire Insurance Company” inscribed thereon in letters,
and a book of blank checks to use, in the following form :

IOy MARINE BANK:

R s InsurANCE Co.
Cnrcaco MARINE AND Fire INSU 2 or Bearer,

. Dollars,
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and upon such cheeks the witness drew all of Mr. Ogden’s
money from the insurance company. (Record, pp. 21, 22.)
But it appeared that the above form of check was not the
usual one given out for use, by the insurance company or the
banl, since November 1, 1860. (Record, p. 37.)

The purpose for which these advertisements, letter head-
ings, circulars, blank checks, and the testimony of Fleetwood
and Hatheway, were introduced in evidence, was to show the
manner in which the two institutions held themselves out to
the world in the transaction of their business. But it ap-
peared from the testimony of Mahlon D. Ogden, one of the
plaintiffs, that he actually knew that the insurance company
and the bank were two separate institutions. He also knew
that the insurance company was organized many years ago,
under an old charter, and that the bank was organized under
the free banking law as a separate concern. He further
knew when his firm was keeping the account, the balance of
which is the subject of the controversy in this suit, Zkat the
account was kept with the insurance company. (Record,'p.
36.)

The plaintiffs opened a deposit account with the insurance
company as early as March, 1856, and it was continued un-
til May 17, 1861. It appeared that the plaintiffs had been
in the habit of depositing gold as such, and currency as such;
that all deposits not specifically entered as gold or specie were
in currency. That the plaintiffs frequently had gold or spe-
cie converted into currency, and obtained a credit for the
difference between the two. The plaintiffs’ checks were al-
ways paid in currency, unless they specified upon their face
that they were to be paid in gold ; and then the plaintiffs were
charged with the difference between gold and currency, if
they had not sufficient gold on deposit to pay the check.
From the time the account was first opened, the parties trans-
acted their business in that manner.

On the 20th day of April, 1861, the agent of Messrs.
Darlington & Townsend deposited with the plaintiffs a draft
drawn by the Kane County Bank upon F. Granger Adams,
for eleven hundred and fifty dollars. On the same day the
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‘plaintiffs deposited this draft and one hundred dollars in cur-
rency, with the insurancoe company, and received a credit
upon their bank book for twelve hundred and fifty dollars in
currency. The draft was duly paid. . On the 22nd day of
April, 1861, the plaintiffs drew a check upon the insurance
company, dated April 20, 1861, for $1150, payable to G. F.
Bailey or order, the agent -of Messrs. Darlington & Towns-
end, who took it for the deposit made with the plaintiffs be-
fore mentioned. The plaintiffs always had on deposit more
funds than were necessary to pay. the check, but in July and
September, 1861, they drew outall their funds except $1650,
leaving that sum to pay the check in question and another
check of $500 similarly situated, which has since been paid.
The check in question was not presented until the 6th day of
June, 1861, when a demand of its payment wasmade upon
the teller of the insurance company and of the bank. The
teller offered to pay itin Illinois bank bills, then estimated
to be worth in market filty to sixty cents on the dollar, but
such.as were current on the 29th day of April, 1861, when
the plaintiffs signed the agreement which will be presently
mentioned. :

It appeared in evidence that from April 1, 1861, to May
18, 1861, Illinois currency consisted exclusively of bills
issued by Illinois banks organized under the general banking
law. The issues of these banks were generally made by
irrespousible bankers. They were based on a pledge of pub-
lic stocks with the Auditor of the State. In November, 1860,
the bills issued by Illinois' banks commenced depreciating,
and in the same month those of nine banks were discredited
and no longer circulated as currency. On the 81st day of
March, 1861, the bills issued by thirty more of the banks
were discredited and no longer circulated as currency. The
bills issued by the remaining banks, amounting to 6,500,000,
continued to pass as currency, until the 18th day of May,
1861, when they were so far depreciated that they were also
discredited and ceased to pass as currency. The bills of
these banks, not including those discredited in November,
1860, and March, 1861, were worth in June, 1861, from
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sixty-five to seventy cents on the dollar, according to the
value of the stocks deposited for their security. -The insu-
rance company had $60,000 of the bills discredited in No-
vember, 1860, and $170,000 of those discredited March 31,
1861. ‘

On the 29th day of April, 1861, the insurance company
refused to do business with any of its: customers unless they
would sign the, following agreement. .The plaintifls’ cashier,
having first procured authority so to do from Mahlon D. Og-
den, one of the plaintiffs, signed the agreement for the plain-
tiffs, and the due execution of it by the other parties thereto
was admitted. The agreement is as follows :

“ We, the undersigned, citizens and business men of Chicago, agreo to re-
ceive and pay out as currency, in puyment of debts, and general transactions
of business, during the present war, the notes of all the banks of this State at
present taken by the following named banks and bankers of this city, provided
the bankers named below agree to do the same :

Chicago Marine and Fire Insurance Company, Western Marine and Fire
Insurance Company, B. ¥. Carver & Co., Hoffman & Gelpcke, F. Granger
Adams, E. I. Tinkham & Co., H. A. Tucker & Co.

OcpEN, FLEETWOOD & Co. |
Per W. F. Fleetwood, Cash.”

“Curcaco, April 26th, 1861.

“We, the undersigned, citizens and business men of Chieago, agree to re-
ceive and pay out as currency, in payment of debts and general transactions
of business, during the present war, the notes of all the banks of this State at
present taken by the following named banks and bankers of this city, provided
the bankers named below agree to do the same:

Chicago Marine and Fire Insurance Company, Western Marine and Fire
Insurance Company, B. F. Carver & Co., Hoffman & Gelpcke, F. Granger
Adams, Edward I. Tinkham & Co., H. A. Tucker & Co.

“In accordance with the above, we, the undersigned bankers, do hercby rat-
ify and confirm the agreement therein expressed.

J. Youne ScAMMON, - B. F. Carver & Co.
Pres. C. M. & F. I. Co. HorrMAN & GELPCKE.

H. A. Tucker & Co. Epw’p I. Tixkuam & Co.

F. G. Apans. J. H. Woopwortn, Pt.”

It appeared in evidence that the uniform custom of: banks
in Chicago was to keep separate accounts of specie, Eastern
funds and currency deposited. If a depositor had specie or
Eastern funds on deposit, he had a right to draw for like
funds ; but if his deposit.was of curreney, he could draw for
nothing but currency. On the 20th day of April, 1861, Tlli-
nois bank notes were worth from eighty-five to ninety cents on
the dollar in specie. On the 11th day of May, 1861, the teller

of the insurance company pasted upon the plaintiffs’ bank
book the following printed label : L e
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« CHICAGO MARINE AND FIRE INSURANCE co.
is institution receives the bills of Illinois banks o f
by s st e o e s LS

This label was pasted upon the plaintiffs’ bank book in the
presence of the plaintiffs’ cashier, and although his consent
was not asked, neither he nor the plaintiffs, then or at any
time afterwards, objected thereto.  After that time the
plaintiffs deposited $2,836.84 which was enterfed in the same
book. All of the banking institutions who signed the agree-
ment received the bills of Illinois banks after May 18, 1861,
in payment of debts due them respectively, but not for other
purposes.

The court below instructed the jury, substantially, that the
insurance company and the bank were separate and distinct
corporations, and that the bank could not be held liable, or
charged in the suit, as a partner of the insurance company ;
but the jury might find from the evidence, that the relation
of principal and agent existed between the two institutions,
and hold the bank liable as principal. The court assumed
that the deposits were to be returned in money, at the numeric
value of the bills deposited, and instructed the jury that such
would be the measure of damages, if the defendant and the
insurance company refused to receive Illinois bank notes as
currency in general business transactions after the 18th day
of May, 1861. TUnder these instructions, and some others
upon minor points, which will be noticed hereafter, the jury
returned a verdict for the plaintiffs, $1,197.16. The defend-
ant moved for a new trial, which motion was overruled, and
Jjudgment rendered on the verdict. The defendant appealed,
and brings the case to this court. :

The first question, arising in the case, is in regard to the
liability of the bank as a partner of the insurance company.

Although the court below instructed the jury that the bank
could not be charged or held liable as a partner, yet the ap-
pellee insists that such instruction was erroncous, and that
the evidence clearly shows it was thus liable, and that, there-
fore, substantial justice has been done by the judgment of

2
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the court below. It thercfore becomes necessary to consider
the question ; and the time occupied in its consideration will
not be misspent, as the principles involved are the same as
those to be considered in regard to the liability of the bank
as the principal of the insurance company.

The only power that one partner has to bind his copartner
ariscs from the fact that the one is the agent of the other.
The legal capacity of the two institutions to sustain that
relation to each other comes in question, in whatever form it
is attempted to be established. The two institutions are
distinct and separate corporations, created and organized
under different laws. Rach corporation has distinct and
separate powers, committed to a distinct board of managing
officers, who are alone authorized to exercise them. Each
corporation has distinct and separate duties to perform, which
are to be discharged by their respective boards of managing
officers. The stockholders at large have no direct powers or
duties in regard to the public, but are represented in that
respeet by the managing officers, who are their trustees.

The law defines the extent of the powers of every corpo-
ration, and declares that to such extent its managing officers
may go, and no further. The limit thus placed upon the
powers of the trustecs is one which they cannot legally ex-
ceed ; and all acts of such trustees, beyond the powers con-
ferred upon them, are, like the acts of all other trustecs,
when acting beyond the scope of their authority, not binding
upon their cestuis que trust. The rights and liabilities of
stockholders are not prejudiced by unauthorized acts of man-
aging officers, and the imperative necessity of maintaining the
rights of stockholders has always induced a firm adherence
to the principle. The managing officers are also trustees of
the public. The powers to be exercised and the duties to be
performed are for the public benefit, and the public have an
interest_ that those powers shall notbe exceeded, and that
the duties shall be performed as the law requires. The law
declares that the powers of the bank and those of the insur-
ance company shall be exercised by their respective boards
of directors severally, and not jointly with the managing
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officers of another corporation. And all agrecments between
the managing officers of the two corporations to exercise the
powers, thus severally vested in them, jointly, or for the joing
benefit of the two corporations, are beyond the powers of the
managing officers, and void. Such agreements are against
the policy of the law, and cannot be legally entered into by
two corporations. 21 How. 442,
The appellee seeks to charge the bank as a partner of the
insurance company, from the fact that the profits made by it
in loaning money were divided between the two institutions.
But the trustees of the bank had no power to enter into any
agreement by which it expressly or impliedly became a part-
ner of the insurance company. Neither the stockholders of
the bank, nor the public, ever authorized the trustees to mako
any such agreement, and as to them, the alleged agreement
must be treated as a nullity. The relation that would be
thereby created would require the exercise of the powers of
the two corporations jointly, and for a joint purpose, which
the law forbids. The insurance company has, in some
respects, more enlarged powers than the bank, and the stock-
holders of the bank, as such, cannot legally derive any benefit
from the exercise of the powers of the insurance company.
The insurance company is authorized to take twelve per cent.
interest, while the bank is forbidden to take more than ten
per cent. The trustees of the bank cannot enter into a co-
partnership, and thereby do indirectly that which it is
expressly forbidden to do. Ixtraordinary liabilities are
imposed upon the stockholders of the bank, and these cannot
be enlarged by an agreement not authorized by them, nor can
they be evaded or diminished by an agreement not authorized
by the law. The trustees of the insurance company, in like
manner, have no power to bind its stockholders by an agree-
ment not authorized by them. Neither board of trustees can
bind its stockholders, except in the manner authorized by
law. The trustees of each corporation are required to act
separately, and an attempt to act jointly as partners would
create no joint or separate liability against the stockholders
of the two institutions. The law has given to banks the
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power to act jointly in a single instance, and thus impliedly
taken from them the power to act in that manner in all others.
Laws of 1861, Title Banks, Art. 2, § 6.

The bank is expressly prohibited from receiving any inter-
est, compensation or benefit whatever, from any loan made
by any other person or party, whether such loan be made
from its own funds or otherwise.

Laws of 1861, Title Banks, Art. 4, § 5.

It must be conceded that the statute expressly forbids -all
agreements, of every kind, name, and nature, that would
place the funds of the bank under the control of any persons
other than its legitimate officers, and all such agreements
must be held ‘to be beyond the powers of its managing offi-
cers, and void-as to stockholders.

The law ¢harges every person dealing with the managing
officers of a corporation, whose powers are limited:and de-
fined by public acts of the legislature, with knowledge of the
extent of the powers of such officers. No one is at liberty
to assert that he has been misled in that respect. :The plain-
tiffs cannot,be'heard to claim that they supposed the two in-
stitutions were one and the same, because the law charges
them with knowledge that they were separate and distinct
corporations, with separate and distinct powers and duties.
Neither can the. plaintiffs be heard to claim that they sup-
posed that-the: two institutions were liable to them as part-
ners, becatse the law charges them with knowledge that the
two institutions could not incur any such liability.

PIATE 21 Howard, 442.

The manner‘in which the two institutions held themselves
out to the world in the transaction of their business, is not
material, as no one could be legally misled thereby. The:
advertisements, letter headings, circulars, etc., introduced in
evidence, were not calculated to mislead any one. They
clearly show that there were two institutions. There is no
intimation that the business to be transacted by them respec-
tively, was to be done in the joint names of the two institu-
tions or for their joint benefit. There is no intimation that
the two institutions intended to incur any joint obligation.
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No one was in fact deceived. The plaintiffs actually knew
that the two institutions were scparate and distinct. They
actually knew under what law each institution was organ-
ized, and that the one was doing business before the other
had an existence. The plaintiffs actually knew that they
were transacting business with the insurance company, and
with it alone. They never supposed that the two institutions
were one and the same, and they never supposed that they
were transacting business with the two institutions jointly.
They had no suspicion even of a joint liability of the two in-
stitutions as partners, or otherwise. They relied solely upon
the responsibility of the insurance company. Under these
circumstances it is not necessary further to consider the man-
ner in which the business of the two institutions was trans-
acted. : :

The plaintiffs being discharged from liability upon the check
drawn by them and delivered to Messrs. Darlington & Town-
send, these persons now seck in the name of the plaintifls, and
for their use, to charge the bank as a partner of the insurance
company. It is incumbent on them to show that the bank,
by virtue of some agrecment, legally sustained that relation.
The plaintiffs’ claim in this respect is by force of the agree-
ment, and to establish it they must show an agreement legally
binding upon the stockholders of the two institutions, and
which, in its eflect, makes the one corporation a partner of
the other. An agreement which the trustees of the respec-
tive corporations had no power to make, and which binds
neither of them, cannot create any legal relation. It is an
essential requisite of every agreement that the parties have
power to contract, and where there is no such power the so-
called agreement is treated by courts as a nullity, and cannot
be enforced for any purpose whatever. An agreement that
confers no rights and imposes no duties upon the respective
parties, cannot be made the foundation of a legal obligation.

The fact that the bank received money of the insurance
company, does not establish a partnership relation between
them ; neither does the fact that the amount thus reccived
was a certain portion of the. profits of the latter, have that
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effect. A right under and by virtue of some valid agreement
to receive a portion of the profits, is nmecessary to constitute
a partnership; and where the right exists, it is immaterial
whether the party has ever received any thing under it or not.

. The mere fact of a participation in profits and losses does not

necessarily constitute a partnership. The party sought to be
charged as a partner must not only have a right toa share of
the profits, but he must have a specific interest in the prop-
erty of the alleged partnership or in its business. Thus,
where two firms agree to share profit and loss upon contracts
for the purchase or sale of merchandise, to be made by cach
firm in its own name and to be exccuted with its separate
funds, they are not liable as co-partners, either between them-
selves or to third persons.
Smith v. Wright, 5 Sand. 8. C. R: 113.
In the present case, each institution transacted business in
its own name, and with its own funds, and neither of them
had such a lien upon the funds of the other as to entitle it
to be paid in preference to other creditors. The existence
or non-oxistence of this lien is the criterion which settles
and determines whether an agreement constitutes a partner-
ship or not.
Denny v. Cabot, 6 Met. 92.
Turner v. Bissell, 14 Pick. 192.
Loomis v. Marshall, 12 Conn. 69.
1 Smith’s Lead. Cas. (5th Am. Ed.) p. 984.
The cvidence in the case conelusively establishes that there
was no joint promise or undertaking of the two institutions.
Tt also conclusively establishes the fact that there was no
joint reception of the representatives of money from the
plaintiffs, from which a joint promise can be implied to re-
pay them. The case rests solely upon the alleged agreement
by which it is claimed that the bank became a partner of the
insurance company because it received a portion of the
profits of the business of that company.
The next question to be considered is whether the relation
of principal and agent existed between the bank and the in-
surance company in respect of the business transacted with
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the plaintiffs, so that the bank can be charged as principal,
and the insurance company treated as an agent. In regard

to the evidence introduced for the purpose of showing that

the two institutions held themselves out to the world as one
and the same, it may be again remarked that the law made
known to the plaintiffs that the two corporations were sepa-
rate and distinct from each other. It may also be further
remarked that the plaintiffs actually knew that such was the
fact.. The plaintiffs therefore cannot claim that they have
been injured, or- acquired any rights, by reason of the man-
ner in which the two institutions transacted their business.
The deposits of the plaintiffs were made with the insurance
company, and with the understanding on their part that it
was the principal and the only party who was liable to them
for theii repayment. They never supposed that they were
dealing with the bank, or that the bank was in any manner
liable to them. Knowing all the facts and dealing with the
insurance company as the principal, they cannot now claim
that they were misled by the manner in which the two insti-
tutions held themselves out to the world in the transaction of
their business. If the plaintiffs had supposed that they were
making their deposits with the bank, or that the insurance
company was acting as the agent of the bank, they might
with propriety urge these things for the purpose of charging
the bank according to their understanding at the time, but as
the plaintiffs never supposed that they were making their de-
posits with the bank, or that the insurance company was act-
ing as its agent, they cannot now insist that some one else
might have thought that such was the case. If the plaintiffs
knew of the actual relations existing between the bank and
the insurance company, their conduct was an election to rely
upon the credit of the latter, and they cannot now charge the
former. They did know that by law no such relation could
legally exist, and they supposed that no relation in fact
existed. :

But it is insisted that the present case comes Within the rule
applied to cases where business is transacted with one who
Was supposed to be the principal at the time, but who is after-

|
|
{
|




16

wards discovered to have been a mere agent. To sustain the
plaintiffs’ case on this ground, the relatiox} of principal and
agent must have existed in fact. The parties must have been
capable of sustaining that relation to each other, and the
evidence must show an express or implied contract between
them that it should so exist. As has been already remarked,
the bank could not constitute the insurance company its
agents for the transaction of its business, in the name of the
insurance company, and thereby exercise powers that it was
not entitled to exercise in its own name. The managing
officers of the bank had authority to receive deposits, but
they had no authority to create an agency for that purpose.
They could not establish offices for deposit or discount in
Cairo, Quincy, Alton and Springfield ; neither could they
establish different offices for those purposes in Chicago. The
law contemplates that a bank shall have only one office ; and
that its business, so far at least as receiving deposits, shall be
transacted at that office under the immediate supervision of
its officers. For the information and protection of the pub-
lic it requires quarterly statements of the amount of such
deposits to be made under oath by those who have actual
knowledge on the subject; and its requirements cannot be
evaded by creating an agency to receive such deposits. If
such-a practice were allowable, the bank would never be re-
ported in danger from its deposits, but its resources would
commend the institution most favorably to the patronage of
the public. The law contemplates an exercise of the powers
granted to a bank, by its managing officers, and not by an
agency to be created by them. The act of 1861 not only
prohibits the bank from receiving deposits by an agent,
but also from réceiving any benefit whatever from any busi-
ness done by an agent with such deposits or otherwise.
The law has expressly declared that the bank shall.have no
. power to create an agency for the purpose of receiving de-
posits. The bank, therefore, is incapable of sustaining the
relation sought to be established.

But it is said, the .bank cannot set up that its managing
officers had no authority, to shield itself from liability in the



17

present case. It is admitted that where the managing officers
of a corporation receive money or other property for the use
of the corporation, without authority, it cannot refuse to re-

"store it or its value. Under such circumstances the corpora-

tion cannot set up as a defense to an action to compel the
restoration of the money or property or its value, want of
authority of its managing officers. This is the extent of the
rule. It has no application to the present case. The reason
of the rule is, that it is against equity and good conscience
for the corporation to keep the money or property thus re-
ceived without paying for it. The actual reception of the
money or property forils own use, and that alone, creates the
equity against the corporation. In this case, the bank never
received the money. It never came to its use, and its stock-
holders have never held it for the use of the plaintiffs.
- It is, however, insisted that, although the bank itself has
not in fact received the money, yet, in contemplation of law,
whatever was received by the insurance company was received
by the bank. It is proper here to distinguish the case of a
reception of money or property by one to whom it was deliv-
ered as the professed agent of a corporation, from the pres-
ent one. In the one case, the person who parts with his
money or property, does so upon the faith that he is deliver-
ing it to the corporation. He does not contemplate a delivery
to the person acting as agent in his individual capacity, and
he makes no delivery in that character. He delivers the
property to the person acting as agent in his representative
character. He relies solely upon the credit of the corpora-
tion, and not in any manner upon the credit of the person
acting as agent. In the present case the deposits were made
with the insurance company in its individual capacity, and
not in a representative one. The party making the deposits
relied solely upon the individual credit of the insurance com-
pany. The liability in the case of a known principal is stip-
ulated for by the contract between the parties, but the liabil-
ity of an unknown principal arises from the relation which
he in law and in fact sustains toward his agent.

The legal relation of principal and agent must, thereforc,

3
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bo established before the rules of law in regard to it are appli-
cable. The law will not impose the duties o‘f a principal
upon the bank, and not confer upon. it the 1'1g11t.s of one.
The bank had no right to demand the funds I‘G.COIVOd from
the plaintiffs of the insurance company, affd, having no.right
to receive them, it has not received them in contemplation of
law. The law never considers a thing as done that can never
be required to be done. The legal ﬁCtiO“_ by “’hic!‘ sty
reccived by an agent is considered as l'cccwed_ by his princi-
pal, does not exist where the relation of principal and agent
has no legal existence. There is, therefore, neither principle
nor precedent for holding the bank liable for the acts of the
insurance company.

But waiving, for the purpose of argument, the question as
to the power of the bank to employ the insurance company
as its agent for the purpose of receiving deposits and trans-
acting business with them, the question then arises, whether
the evidence establishes the existence in fact of the relation
of principal and agent. It will be remembered that the only
evidence tending to show the existence of the alleged rela-
tion, is that the insurance company received deposits in its
own name, and in the same name transacted business with
them, dividing the profits of the business with the bank. In
regard to the deposits, the bank had no authority, and did
nothing. The cvidence tends to establish nothing more than
a contract for a share of the profits of the business trans-
acted by the insurance company in its own name, at its own
risk, and for its own benefit. The alleged contract neither
gives to the bank the rights of a principal, nor imposes upon
the insurance company the duties of an agent. As a principal,
the bank would have had the right to direct and control the
business of the insurance company, so far as it related to
rcce’{ving deposits and transacting business with them; and
1.;he insurance company would have been bound to obey the
instructions of the bank in that regard. As a principal, the
banl would have had the right to direct what deposits should
be received, ﬂn(‘l the terms and conditions upon which they
should be received. It would also have had the right to
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direct what use should be made of the money, and the insur-
ance company would have been bound to obey its instructions.
A1l moneys on hand, and all securities taken, would have
been at the risk of the bank, and it could have taken them
into its possession at any time as against the creditors of the
insurance company. These rights and duties nccessarily
spring from the relation of principal and agent, and the
statement of them shows that no such relation ever existed
between the bank and the insurance company. The alleged
contract, by which the bank for some consideration was to
receive a share of the profits of the insurance company, cre-
ated only an obligation against the insurance company,
standing upon the same footing as its other obligations.

The instractions given by the court below are erroncous
in numerous particulars. The court should have instructed

. the jury that the relation of principal and agent could not

legally exist between the bank and the insurance company.
But if such relation could legally exist, then the instructions
are equally erroneous. The question whether the relation of
principal and agent in fact existed, is a mixed one of law and
fact. If certain facts are established, the law creates the
relation. It is the duty of the jury to find the facts, and that
of the court to declare the law arising upon them. The court
ought not to leave to the jury, for their determination, mixed
questions of law and fact; but it should instruct them as to
the necessary facts to be found, and state the law arising
upon those facts, so as to enable the jury to render a verdict
upon the compound question submitted to them.

The third instruction given for the plaintiffs, leaves the
Jjury to infer that the deposits of the plaintiffs were received
by the insurance company as the agent of the bank, from the
fact that the bank received deposits iz ils owy name in two
instances under a special agreement. The fact that the bank
transacted business i its own mame, in the instances men-
tioned, does not authorize the inference that it tramsacted
business in the name of the insurance company. The jury
ought to be instructed to find the facts from all the evidence,
and not from particular portions of it, as in effect such
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instructions exclude from the' consideration of the jury all
the evidence not specially referred to. The instruction ex-
cludes from the consideration of the jury the cvidence that
the bank never received such deposits, and always uniformly
declined to receive them. It also excludes {from their con-
sideration the manner in which the business of the two insti-
tutions was transacted between themselves, showing that their
dealings with each other were as debtor and creditor, and
not as principal and agent. The instruction selects out two
or three propositions in regard to the manner in which the
bank transacted its business with other parties, which the
evidence had no tendency to establish, and then directs the
jury, if they should find those propositions to be correct, and
that the deposit sued for in this case was made and received
in that manner by the insurance company as the agent of the
bank, to render a verdict for the plaintiffs. The instruction
was calculated to mislead the jury, by its withdrawal of their
attention from the evidence in regard to the manner in which
the bank transacted its business. The first branch of the
instruction requires the jury to find whether the insurance
company was used by the bank as an instrument or agent,
through which to conduct the business of receiving and
paying out deposits for its benefit. This branch of the
instruction assumes that the bank was engaged in the business
of receiving deposits generally for its own sole benefit.
Haying assumed this fact, contrary to the evidence, the
Jury are required to find whether the insurance company was
used as an agent in the transaction of the business. The
fact that the bank in two instances, under a special agree-
ment, received deposits in its own name, while it uniformly
refused to receive all others, is made the basis of the assump-
tion that the bank was engaged in the business of receiving
deposits generally.
Galena and Clicago Union R. Co. v. Jacobs, 20 I11. 478.

The second branch of the instruction requires the jury to
find whether the bank had the profits of said deposits. It
assumes that ‘the banllc received deposits generally, and only
requires the jury to find whether the bank had the profits of
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the deposits thus generally received. The third branch of
the instruction requires the jury to find whether the bank
used said deposits as its own for buying and selling exchange
for its own profit. This branch of the instruction assumes
that the bank received deposits generally, and that it received
them through the agency of the insurance company, and then
the jury are only required to- find whether the deposits thus
generally received through the agency of the insurance com-
pany were used by the bank as its own.

There is no evidence tending to show that the bank ever
used any money deposited generally as its own. It used
money, but the money used was borrowed from the insurance
company, and the bank became a debtor to the insurance
company for. it, before it was used. Upon these false assump-
tions, and the findings under them, the jury were instructed
that if the deposit of the plaintiffs was made and received in
the same manner as the bank received deposits generally,
through the agency of the insurance company, thereby as-
suming the fact that the bank did receive deposits generally
through the insurance company, they were entitled to recover.

The fourth instruction given for the plaintiffs, leaves the
jury to find certain facts, of which there was no evidence,
or which were immaterial to the issue; and then directs
the jury, that the fact that the book of deposit was headed
with the name of the insurance' company, would not prevent
the plaintiffs from recovering. The court should have in-
structed the jury, that if they found that the relation of
principal and agent in fact existed between the bank and the
insurance company in relation to the moneys deposited by the
plaintiffs, then the manner in which the book of deposit was
headed would not prevent the plaintiffs from recovering.
The instruction assumes that there was evideg_xce of certain
facts, and the jury were instructed that they might find them,
when there was no evidence of such facts.

First, the jury were at liberty to find that the bank, in re-
ceiving deposits, adopted and made use of the name of the
insurance company. Second, that the bank was in the habit
of giving to ils depositors books of deposit headed with the
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name of the insurance company, in which to have their de-
posits entered and credited. Third, that tke bank gave to
the plaintiffs such a book for the purpose of having such de-
posits as they should make entered and credited therein.
Tourth, that the bank, by ils receiving teller, received the
eleven hundred and fifty dollars deposited April 20, 1861.
Tifth, that both parties understood the deposit to be made
with the bank, and that the bank and the insurance company
were one and the same institution.

If these facts were established, they would show that the
plaintiffs transacted business with the bank directly, and not
with the insurance company as the agent of the bank. There
is no pretense that the plaintiffs transacted business with the
bank directly, and there was no evidence tending to establish
the facts which the jury were at liberty to find as a basis for
the plaintiffs’ recovery.

The modifications of the fourth and tenth instructions asked
by the defendant, were such as to require the jury to find for
the plaintiffs, if the bank had a right to receive a share of
the profits of the business of the insurance company, whether
the relation of principal and agent existed between the two
institutions or not. The mere right of the bank to be paid a
share of the profits of the business of the insurance company,
is made the criterion of the bank’s liability. No argument
is necessary to demonstrate the fallacy of this proposition.

The other branch of the case relates to the measure of
damages to which the plaintiffs were entitled. There can be
no question as to the right of the parties to contract for a
return of a measure of value, or of the species. Coin, hank
bills, and other representatives of value, may be loaned to be
returned in like coin, bank bills, or other representatives of
value, as a species. When they are so loaned, there is no
difference between such a loan and one of corn, wine, or oil,
to be returned in like quantity and quality. In either case,
the loan may be of a measure of value, or it may be as a
species. In the one case, the borrower becomes a debtor for
the measure of the value; that is to say, for so many of its
legal representatives as will malke up the measure: and in
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the other case, the borrower becomes a debtor for a like
quantity or number of the species borrowed. In ] cases,
the inquiry is, what was the contract between the parties ?
If the contract was for a return of a measure of value, then
the borrower becomes a debtor for so much money ; but if
the contract was for a return of the species, then the bop.
rower becomes a debtor for the species, and for nothing else.
The question is one of fact, and it should have been submit-
ted to the jury for their determination. It should have been
left to the jury to decide whether the contract was for the
return of a measure of value, or for the return of 2 specices.

The court below instructed the jury that the contract was
for a return of a measure of value, and excluded from the
Jjury the real question to be determined in order properly to
adjust the rights and liabilities of the parties. Messrs. Dar-
lington & Townsend cannot claim, in this suit, that they had
any right to receive of the insurance company, upon the checlk
of the plaintiffs, any bank bills but such as the plaintiffs had
the right to receive on the 6th day of June, 1861, when the
check was first presented. The insurance company was not
liable to the plaintiffs for each item of their account scpa-
rately considered, but was liable pnly for the balance of their
account, whatever it might be, from time to time. The plain-
tiffs never had any right of action for the several items of
their account, but the items increased the general balance for
which the insurance company was always liable on demand.
The ecleventh instruction asked by the defendant states the
law correctly, in regard to the liability of the insurance com-
pany in this respect, and the court below erred in refusing to
give it. The balance of the plaintiffs’ account on the 6th
day of J une, 1861, was subject to the express agreement be-
tween the parties, entered into on the 29th day of April,
1861, and the further agrecment pasted upon the plaintills’
bank book on the 11th day of May, 1861. The two agree-
ments conclusively establish the fact that the parties were
dealing with Illinois bank notes as a species, and not SSA
measure of value. The contract between the parties is so
Plain that no man can mistake its meaning. It is for a return
of the species received.
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. The court below, however, instructed the jury that the con-
tract was a conditional one, and not binding upon the plain-
tiffs, if the insurance company, after the 18th of May, 1861,
refused to receive Illinois bank bills in general business trans-
actions. There is no rule of law more perfectly settled, than
that such refusal does not change the rights or liabilities of the
parties already incurred. The party injured by the refusal
may have his action for damages which he has sustained. If
A. agrees with a railway company to construct fifty miles of
its railroad for twenty thousand dollars of its stock per mile,
and he constructs one-half of the number of miles, and is
prevented by the company from constructing the remainder,
he is obliged to receive the stock for that portion of the road
which he has constructed, and must resort to his action for
damages sustained by the company’s preventing him from
constructing the residue. The refusal of the railway com-
pany to let him construct the residue of the road,-does not
change his rights or the obligations of the company in regard
to what has been already done. These rights and obligations
are perfect and complete, and as such are to be enforced and
discharged.

The present case illustrates the necessity that exists in
every community, of some power that is able to withstand an
almost irresistible torrent of popular clamor, by which the
rights of individuals are liable at all times to be swept away.
The stockholders of the bank are sought to be held liable as
a party to contracts, to which they have never assented, and
which they have ever carefully avoided entering into; and
the contract itself is sought to be wrested from its plain and
unmistakable meaning, in order to increase their liability.

It is confidently believed that there is no principle of law,
or of justice, by which these ends can be accomplished. The
constitution has placed the @®gis of the law in the hands of
your Honors, to be used for the protection of individual
rights. The history of the past leaves no doubt upon the
mind that it will be so used, and will be sufficient to answer
the purpose for which it was intended.

C. BECKWITH
OF Counsel for the Appc,llant.
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Bill of Exceptions shows that plaintiff below offered the follow-
ing evidence :

Wm. F. Fleetwood,

Sworn, said: I reside in Chicago. I am cashier for Ogden, Fleet-
wood & Co., of this city. Company is composed of William B. Ogden,
Mahlon D. Ogden, E. H. Sheldon, and Stanley H. Fleetwood. On 20th
of April, 1861, I deposited twelve hundred and fifty dollars with the
Chicago Marine and Fire Insurance Company ot Chicago. The deposit
was made up of a draft drawn by the Kane County Bank on F. Granger
Adams, of Chicago, dated April 19, 1861, a copy of which is here
shown me.

“Kane Counry Bawnk, State oF InLivos,
: “Geneva, April 19, 1861.
“Pay to the order of E. J. Allen eleven hundred and fifty dollars.
“ WEST & MOORE,
“ §1150. : Cash.
“To F. G Apaxs, Chicago.
« Eleven hundred and fifty dollars.”

Upon which said draft are the following endorsements :
“Pay to the order of Darlington & Townsend.
“E. J. ALLEN.
“ DARLINGTON & TOWNSEND.
“OGDEN, FLEETWOOD & CO.
“Pr. W. F. FLeerwoop, Cashier.”

In addition to which we deposited one hundred dollars ($100) currency,
in money then current. Darlington & Townsend were the owners of this
draft. T received the dratt from Darlington & Townsend through their
agent, Mr. George I. Bailey, and deposited it with the $100 in currency.
L know ot no difference between the Chicago Marine and Fire Insurance
Company and the defendant. They were one institution, as I believe.
I made the deposit with the Insurance Company, because the book was
in that style. The money has never been withdrawn from the bank. It
has been left by us for the express purpose of paying Darlington &
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Townsend their money on the amount of their draft, viz., $1150 ; but all
the rest of what money we had on deposit with the bank, has been
drawn out by Ogden, Fleetwood & Co.

It was then admitted by the defendant’s counsel, as a fact in the case,
that the sum had been demanded of the defendant and the Insurance Com-
pany, on the 6th of June, 1861, of the paying teller, and that an offer
was made by said teller to pay the amount of such deposit in Illinois cur-
rency, or Illinois bank bills, then estimated at a value in market of some
fifty to sixty cents on the dollar. The defendant and the said insurance
company had but one paying teller, who acted in the same capacity for

both.

Cross=-Examination :

He (the witness) is requested to look at a stamp on the back of the
draft, above given in evidence and referred to, and then states as follows:
The stamp on the back of this draft signifies that it was paid by I. G.
Adams to the Chicago Marine and Fire Insurance Company, and the pro-
ceeds received by that institution.

In this connection defendant shows a bank account book, kept between
Ogden, Fleetwood & Co. and the Chicago Marine and Fire Insurance
Company, containing, among other items, the deposit of the 20th day of
April, 1861, testified to by the witness. This bank book dates back to
the 6th day of March, 1856, when the first items of said account appear
to have been entered as deposits with said Insurance company, and is
continued in the customary manner of bank account books, with all cus-
tomers, until the 17th day of May, 1861. In which bank book appear
the following pages of account as kept therein, viz. :
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Algo, on the onteide of said bank book, and on the cover thereof, ap- '

pears the following letters and names, viz.:

« CHICAGO MARINE AND FIRE INSURANCE CO.
In account with
Ocpex, Freerwoon & Co.”

And also the following printed label, posted upon the outside of said

book or cover, viz. :

CHICAGO MARINE AND FIRE INSURANCE CO.

Tms institution receives the bills of Illinois banks on de-
posit, only on the condition that it shall have the privilege
of paying depositors in the same bank bills which are se-

cured and paid out by this institution.

Pasted on May 11, ’61.”

The witness then says: This is the bank account book of Ogden, Fleet-
wood & Co., containing their deposits and credits with said Chicago
Marine and Fire Insurance Company. The amounts noted on left
hand pages is the money or amount deposited from time to time, and the
right side, the amounts drawn out.

On the 3rd of July, 1861, there was $3500 drawn out by check; on
Sept. 25, 1861,$429.90. The checks were drawn on the Chicago Marine
and Fire Insurance Company. All the money was drawn out except the
portion sued for, now in controversy, and belonging to said Darlington

& Townsend.

Witness’ attention being called to printed label on cover of the bank-
book, says: It was put on the book May 11, 1861, at the bank, and at
the same time and place the receiving teller wrote on the bank book,
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as of date April 29, 1861, over letters “cy.,” the letters and characters,
“Ills. b’n.” This label was pasted on the cover, and alteration of the
letters  cy.” made without asking my consent, or that of the plaintiffs.

The account book is offered in evidence, and admitted by plaintiffs to

be read as testimony in the case.

The defense then offer a copy of printed agreement, signed by Ogden,
Fleetwood & Co., as follows:

“ We, the undersigned, citizens and business men of Chicago, agree
to receive and pay out as currency, in payment of debts, and general
transactions of business, during the present war, the notes of all the
banks of this State at present taken by the following named banks and
bankers of this city, provided the bankers below agree to do the same:

Chicago Marine and Fire Insurance Company, Western Marine and
Fire Insurance Company, B. . Carver & Co., F. Granger Adams, H. A.
Tucker & Co., Hoffman & Gelpcke, Edward I. Tinkham & Co.

J. W. Gray. Patrick Brennan. D. B. Winton.

‘Wm. Barker. H. Cooke. Wadworth & Wells,

Chas. Bridge, Rosentield & Rosenberg. Rockwell.
By F. T. E. Bryant. Walker Bros. & Hum- I. Murphey & Co.

J. S. Saberton. phrey. - H. Slomon.

J. M. Beebe & Co.  Vehon & Higer. J. H. Bowers.

S. C. Hull. Ogden,Fleetwood & Co. John B. Nichol.

A. E. Small. Per W. F. Fleetwood, M. G. Nichols.

Charles H. Ham. Cash. Stoufter & Trego.

H. H. Massey. H. G. Loomis. Ham. B. Dox, Sec’y.

H. Howard. I. C. Smith & Co.

Geo. E. Scott & Co. R. Nelson Hayden.

Witness Testifies: I signed the name of Ogden, Fleetwood & Co., to
that agreement. I took the agreement to the office however before I
did so and got the consent of Ogden, Fleetwood & Co. to sign it. It
was signed the 29th day of April, 1861.
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Direct Examination resumed.

We had a specie account with the company but only such as the bank
book shows. All gold was entered specifically as gold, and drawn out as
gold. When deposits were not entered as specie in the account book, it
was currency. All amounts not entered specifically as gold or specie
were deposited in currency. The item of $1250 dollars, was so entered

without specification as currency or gold.

If it had been gold, it would have been entered as such. I have no
doubt that gold was deposited and reduced to currency after, by obtain-
ing of the bank the difference in the value of gold over bank notes or
currency, and then having a charge of the amount in"currency put on
the bank book to our credit as money deposited. I don’t remember any
particular instance or time when this was done, but I have no doubt it

was done often.

When the agreement was posted on the bank book they told me they
were going to do it. I have never obtained the consent of William B.
Ogden ; he was not there. We gave a check for the amount of this
money of Darlington & Townsend to George F. Bailey for the plaintiff
to draw his money out of the bank on the 22d day of April, 1861.

The check is here shown to the wituess. Who says this is the check
that Ogden, Fleetwood & Co. gave to Mr. Bailey, dated the day it was
delivered to him. The printed blanks of the checks of which this is one,
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were not obtained from the bank, but were got up by myself. Check is

as follows :

OcepEeN, Freerwoon & Co.

[
|

No. 578. Norra-WesTery LAND AGENCY,
Chicago, April 20th, 1861.
CHICAGO MARINE & FIRE INSURANCE CO.,

1857 (€1 105 IBMNENDS G0 0 50 000 0000 5 000 80800 6 80 b 050 or Order,
Eleven Hundred and Fifty ....................... DoLraRrs;

OgpEN, FrEErwoop & Co.,

$1150.00. pr. W. .F Freerwoop, Cash.

On which check is the folléwing endorsement :

¢ Pay Darlington & Townsend or order without recourse. -
Geo. F. Bamey.”

Cross-Examination resummed.

This check was returned to Ogden, Fleetwood & Co. after the curren-
cy went down. It was after 6th of June, 1861. I received the notice
that the check was dishonored from Mr. Bailey.

It was here admitted as a fact in the case by plaintiffs’ counsel, that
the money offered on the check was Illinois bank notes, the same or such
as was current at the time that Ogden, Fleetwood & Co. signed the
agreement, offered in evidence by defence, and signed in April, 1861.

The defence admit also, that plaintift’s counsel, Mr. Bailey, made a de-
mand on the check which was drawn by Ogden, Fleetwood & Co., and
betore introduced by plaintiff’s counsel and referred to in witness Fleet-
wood’s testimony, and that some time in October, 1861, he renewed the
demand, in favor of Ogden, Fleetwood & Co.
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Franklin Hathaway, Esq.:

Sworn by the plaintiffs, testifies: I am cashier of William B.Ogden,
and [ occupy same office with Ogden, Fleetwood & Co, Ogden kept an
account with the Chicago, Marine and Fire Insurance Company and
Marine Bank. Opened an account in 1858. I don’t know the relations
of the Marine Bank with the Chicago, Marine and Fire Insurance Co.
It is difficult for me to answer. In opening Ogden’s account, I took a
deposit there and the teller gave me a bank book with the word,  Chica-
go, Marine and Iire Insurance Co.” inscribed thereon in letters, and I .
was handed a book ot blank checks to use headed * The Marine Bank.”
These checks I used on drawing out deposits were headed ¢ Marine
Bank,” and I drew out all our money from Chicago, Marine and Fire
Insurance Co. upon such checks. I was never told there was any differ-

ence between these two ingtitutions.

Cross-Examinatiomn.

I have such a blank book of checks with me; here is a copy:

> NG o e, CHICAGO, +.vuovvunnnn. 185 i'
- MARINE BANK :
é ; CHICAGO, MARINE AND FIRE INSURANCE CO., ,i
a3 | \
:‘ i ‘N
g IR Rer A M R LA T T e e R e or Bearer i
. i
o S T S A R s Dollars |
= i
.| In currency "
& " .
Q i
of . |
e T i B b s L N R IR R s s e e |

| Daily Press, 45 Clark St, 1

Byron V. Dye :

My business in fall of 1855 and ’56 was to have charge of circulation
department ot the Chicago Z7ibune oftice. The Marine Bank took the
paper ae a subscriber in fall of 1855 and spring of 1856. Here is a file
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of Chicago Z»ibune, which being identified, a notice published therein is

read to the jury as follows :

“MARINE BANK OF CHICAGO,
« CHICAGO MARINE AND FIRE INSURANCE COMPAY,

Cnrcaco, Iruivors, Sept. 10, 1855.
“The capital stock of this institution has been increased to $500,000.
“Tts business is exclusively confined to legitimate moneyed transactions,

“ taking no risks, either fire or marine.

« (Collections and remittances are made by it on as favorable terms as
by any other responsible bank or house in Chicago.

“Tts directors are, -

«J. Young Scammon, * Mark Skinner,

« Hugh T. Dickey, John P. Chapin,

« Geo. W. Dole, Benj. W. Raymond,
“ Buckner S. Morris, Franklin Scammon,

“ Benjamin I'. Carver.
«J. YOUNG SCAMMON, Prest.

« BensariN F. Carver, Cashier and Secy.”

Also notice read published in the Z7ibune under date of October 24th,
1860, as follows :

« MARINE BANK,
« CHICAGO MARINE AND INSURANCE CO.

¢« Caprrarn $500,000.

“B. . CARVER, Cashier and Secretary.
“J. Youne Scayon, President.

« g5~ Collections made and drafts remitted to all parts ot the Union.”

Also notice of May 8th, 1861, as follows :
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“MARINE BANK,
4 CHICAGO MARINE AND INSURANCE CO.

Carrrarn $500,000.

« HAMILTON B. DOX, CQashier and Secretary.
; “J. Youne Scanion, President.

£ 05~ Collections made and drafts remitted to all parts of the Union.”

- Also reads notice of March 16, 1861, as follows: .

“MARINE BANK,
“ CHICAGO MARINE AND- INSURANCE CO.

¢ Carrrar, $500,000.

« HAMILTON B. DOX, Cashier and Secretary.
“J. Youne Soaon, Presidert.

“p3g— Collections made and drafts remitted to all parts of the Union.”
24 The defendant’s counsel admitted that the defendant took this paper
at the respective dates of publication aforesaid and paid for publication

of its card therein. :

25 Hamilton B. Dox,

Was now called as a witness for the plaintiff. He says: I am cashier
of the Marine Bank of Chicago and secretary of the Chicago Marine
and Fire Insurance Company. The building oceupied by them is on the
corner of Lake and LaSalle streets. There is the same entrance on Lake
street to both these institutions. This entrance is the general and com-
mon entrance to the suite of rooms occupied by the two institutions,
while it is also the entrance to the building in which these rooms are
contained ; which building is occupied by several different tenants, be-
low and up stairs. This is the entrance exclusively used by the
customers of' the institutions. On the Lake street front of this building
are inscribed in the stone the words. ** Marine Bank,” and on the La-

Salle street side, on which also there is a door or entrance to the building,
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are inscribed in the same style and manner, the words, “ Chicago
Marine and Fire Insurance Co.”

It is my name that appears to the notices published in the Chicago
Tribune. Both institutions ave located in the same banking room. Itis
a large room. The business of both institutions is done in this room.
The Marine Bank had no receiving teller. There were three tellers of
the Chicago Marine and Fire Insurance Co. The money received by
the Insurance Company was kept in two vaults. The Marine Bank had
no vault separate from the Insurance Company. The Marine Bank re-
ceived deposits after May 17, 1861. Before that time it only received
deposits of the United States Courts in this city. The sewerage commis-

sioners.

It was not until after 17th of May that it received general deposits,
and then but for a short time and to a limited extent. Before the 17th
of May it only kept accounts with the United States Courts of this city,
the sewerage commissioners, and the State Bank of Wisconsin, and the
Park and Metropolitan Banks of New York.

The accounts kept with the Park and Metropolitan Banks, New York,
were exchange accounts. In these instances the deposits were handed
over to the Insurance Company. The books were not changed. All
deposits of current money after 17th of May, were handed over to the
Marine Bank. The Insurance (Company ) only kept accounts of Illinois

. currency. The Insurance Company has made an assignment. The re-

ceiving tellers in both institutions were the same persons and received
money for both institutions, through the same opening in the grating.
The directors were the sume, and president the same. Mr. J. Y. Scam-
mon was the president of both institations. I was cashier of the
Bank and secretary of the Insurance Company.

The stockholders in both the institutions were thesame. The certificates
of stock were Jjoint. There were no separate shares in either institution,
and no one had stock in vne without a corresponding amount in the
other. There was nothing which required the stockholders to hold the
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same amount of stock in each institution, but there was a resolution re-
questing it. Money was frequently paid on checks of Marine Bank by
Insurance Company and charged over to the Bank. Checks were paid
by the same teller and out ot the same fund whenever the deposits were
credited and properly charged or credited u)on the books to the institn-

tion whieh it belonged.

. Witness is shown a letter of a blank form, headed, ¢ The Marine Bank

of Chicago,” ¢ Chicago Marine and Fire Insurance Company.”
Objected to by defemce.

Objection overruled.

Witness says: We generally had separate headings to the letters
issued or written by each institution, and in some instances we had letters
like the above headed by names of both institutions.

Witness is then asked to look at a circular dated in November, 1860.

This circular was issued by our institutions and is a business circular
of theirs. The signatures are genuine. The circular was read in evi-

dence and is as follows :

“«THE MARINE BANK OF CHICAGO.
CHICAGO MARINE AND FIRE INSURANCE COMPANY.

Curcaco, Illinois, Nov. 1, 1860.

Hamilton B. Dox, Esquire, has been appointed cashier and secretary

of these institutions, in place of B. F. Carver, Esquire, resigned.

All drafts, certificates ot deposit, or other documents creating a liabil-
ity against either of the above named institutions, will, as heretofore,
bear the signatures of two of the undersigned, this being a bye law of
these institutions.

Correspondents are requested to address their letters on the outside,
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or upon the envelopes to ¢ The Marine Bank of Chicago,” and not to
the individual names of its officers. - We annex our signatures.
Very respecttully,

Your ob’t. servants,

Signature of J. Young Scammon, J. Youne Scarnron,
President.
»  »  » Hugh T. Dickey, Huen T. DickEy,
Vice-President.
» 2 » H G. Loomis, Horatio G. Looxs,
: A. Vice-President.
» o » » Ham, B. Dox, Harxarrox B. Dox,
Cashier and Secretary.
» »  » Qaml. S. Rogers, SaxueL S. RoGERs,

Asst. Cashier & Asst. Secy.

On the 17th of May, the Insurance Company refused to receive any
general deposits, except on special deposit. After this time the Marine
Bank received the new deposits, which was after the Illinois currency
had broken down. The Insurance Company still continued to receive
checks on themselves payable in Illinois bank notes in payment of debts.
I don’t know the amount of assets the Insurance Company had. We
received our debts in checks upon ourselves. I never have known of
an instance where we received good money or anything but currency in
payment of our own debts. Received' bank notes after this only on
special deposit or in payment of debts due. -

Cross Examination by l)efemlantsi

The date of my first connection with the bank was on N ovember 1,
1860. The two institutions, the Marine Bank, and the Chicago Marine
and Fire Insurance Company, were entirely distinet and separate in
organization, and did their business separate from each other. The
Insurance company was organized under a charter of the legislature,
passed in 1836, and had been doing business several years, since, 1 be-
lieve. 1846 or 1847, before the Marine Bank. It had a president, vice-

) ) 1
president, acting vice-president, a secretary and an assistant secretary.
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They had a book-keeper, three receiving tellers, and a paying teller,
and clerk. The Marine Bank went into operation in 1852, under the
general banking law of the State. It had as officers a president, vice-
president, assistant vice-president, cashier, assistant cashier, and a book-

keeper. Mr. Hibbard acted as book-keeper for the bank, and also for the
insurance company ; that is, he kept both setts of books, which books

were distinet and separate from each other, and their business transac-

tions were distinet and separate.

The Marine Bank kept a deposit aceount only with the United States
Circuit and District Courts, with the sewerage commissioners, under some
rule or order made by them or the Common Council, and kept no other
accounts, except the exchange accounts with the Park Bank and the Me-
tropolitan Bank of New York, and the ‘Wisconsin State Bank. The ar-
rangements for these accounts had been made when I came to the bank,
with B. F. Carver, former cashier. It never was any part of the business
of the bank to keep or receive deposits. Its business was to deal in ex-
change and make collections. I don’t know the reason why these three
deposit aceounts were made an exception to the general rule. The in-
surance company, under its charter, was engaged in a general banking

business. It discounted notes, received deposits, bought and sold ex-

exchange, and dealt in the currency of the State.

The Marine Bank kept money in a safe by itself. Whenever the in-
surance company paid any checks drawn on the Marine Bank, it charged
them to the Marine Bank, and the books showed the proper transfers,
and balances transferred. There were no deposit accounts kept in the
Marine Bank, except what I have named. The business of the two
institutions, so far as these books and accounts are concerned, were, and
are, kept entirely distinct from each other. The Marine Bank is one of
cirenlation. It had a circulation of fifty thousand ($50,000) dollars un-
der the same, and kept a distinct acconnt of it.

This had nothing to do with the Insurance company. The Marine
Bank always redeemed its circnlation, and paid it in gold and silver,
and nearly all the circulation, except about twenty thousand dollars, was
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taken in and paid up when I came there. The Marine Bank never solic-
ited business of depositors or customers. I know they declined business
of that kind, and would not do it. I know they declined and avoided all
business except collections and exchange, and refused all other business.
I do know of ‘many instances where the Marine Bank declined business.

On the 17th of May, the railroad list was ade, graduating the
difterent values of the different Illinois bank note issues, according to
their supposed solvency or security. The first list only stood a day or
two, and a new list was made. When the Marine Bank, after May 17th,
commenced receiving deposits, it only received its own bills outstanding
and specie. It paid specie on its bills. Its account was equivalent to a
specie;account. The Chicago Marine and Fire Insurance Company con-
tinued to receive Illinois currency same as before, on special deposit,
however, only. The two institutions declared separate dividends on the
stock of the two institutions.

The value of Illinois currency on the 6th of June, was sixty-five to
seventy cents on the dollar, according to the value of stocks then on de-
deposit, to secure the circulation of the State, with the Auditor. I speak
of the cireulation which had not been discredited prior to the 17th of
May, 1861. The issues of the banks of Illinois were generally made by
irresponsible bankers in Illinois. The circulation was issued on a pledge
of public stocks with the Auditor, under the law. I base my estimate
of the value of the circulation on the value of the stocks, without regard
to the owrers of these banks. The Illinois eurrency was composed, in
April and May, of Illinois bank notes, or of this circulation exclu
sively. The depreciation of this currency commenced in November,
1860, and continued depreciating, with some alternations, but generally
downwards, until all became discredited on the 17th of May, 1861. On
the day of November, 1860, some of the banks had Leen
discredited. On the 81st of March, 1861, another batch of thirty banks
were thrown out, or discredited, and the issues of these banks were
never afterwards received. And on making my estimate of value, I do

not include the issues of these banks, in my estimate of the value of the
whole circulation in June, 1861.
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The Insurance Company had $60.000 or §906,000 of the rejected
banks’- circulation in November, 1860. $3,000,000 of the ecircnlation
of the State was rejected in March, with the thirty banks then dis-
discredited ; and the insurance company then had of this amount
8170,000, which it had on hand. There were six and a half millions of
circulation left after these discredited banks withdrew their issues, or
atter they were discredited, and that continued until the 17th of May,
1861. On the 29th of April, 1561, the agreement of the bankers was
signed by the plaintiffs, Ogden, Ileetwood & Co. After this date, we
refused to do business with any customers unless they would sign the

agreement.

The agreement introduced in evidence was here shown to witness.
Also an agreement signed by the bankers, whose names are attached to
the agreement signed by Ogden, Fleetwood & Co., was here shown to

the witness.

Both agreements were here read and introduced in evidence, the exe-
cution being proven, and are as follows, viz. :

“ We, the undersigned, citizens and business men of Chicago, agree
to receive and pay out as currency, in payment of debts, and general
transactions of business, during the present war, the notes of all the
banks of this State at present taken by the following named banks and
bankers ot this city, provided the bankers named below agree to do the
same :

Chicago Marine and Fire Insurance Company, Western Marine and
Fire Insurance Company, B. IV. Carver & Co., Hoffman & Gelpcke, F.
Granger Adams, E. I. Tinkham & Co., H. A. Tucker & Co.

J. W. Gray. Patrick Brennan. D. B. Winton.

Wm. Barker. H. Cooke. Wadworth & Wells,

Chas. Bridge, " Rosentield & Rosenberg. Rockwell.
By F. T. E. Bryant. Walker Bros. & Hum- F. Murphey & Co.

J. S. Saberton. phrey. H. Sloman.

J. M. Beebe & Co. Vehon & Higer. J. H. Bowers.

S. C. Hull. Ogden,Fleetwood & Co. John B. Nichol.

A. E. Small. Per W. F. Fleetwood, M. G. Nichols.

Charles H. Ham. - Cash. Stouffer & Trego.
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H. H. Massey. H. G. Loomie. Ham. B. Dox, Sec’y.
H. Howard. F. C. Smith & Co.

Geo. E. Scott & Co. R. Nelson Hayden.

Chicago, April 26th, 1861.
“We, the undersigned, citizens and business of Chicago, agree to re-
ceive and pay out as currency, in payment of debts wnd general transac-
tions of business, during the present war, the notes of all the banks of
this State at preseut taken by the following named banks and bankers of

this city, provided the bankers named below agree to do the same:

“ Chicago Marine and Fire Insurance Company, Western Marine and
Fire Insurance Company, B. F. Carver & Co., Hoffman & Gelpcke, T.
Granger Adams, Edward I. Tinkham & Co., H. A. Tucker & Co.

“In accordance with the above, we, the undersigned bankers, do
hereby ratify and confirm the agreement therein expressed. ’

J. Young Scammon, B. F. Carver & Co.
President C. M. & F. I. Company. Hoffman & Gelpcke.

H. A. Tucker & Co. lidw’d I. Tinkham & Co.

F. G. Adams. J. H. Woodworth, P¢.

Onstom of the banks was to keep separate account of specie, cur
rency and Eastern tunds, and the depositor could draw nothing but cur-
rency, unless he had a specie or Eastern account. If he had any other
account of funds than cwrrency, he drew for like funds.

This was the custom of banks and bankers in Chicago. The value of
currency was fluctuating. In March, it was worth five to nine per cent.
below its face in specie. In April, four to eighteen per cent. On the
90th of April, it was ten to fifteen per cent. below par in specie. The
price of exchange was always one-fourth to one-halt’ less than specie.

Direct Examination Resumed :

There were dividends made by the Insurance company. Kept a re-
serve fund, and put the best money, or what we supposed was best, in
reserved funds, and paid out the poorest. Did not have much to reserve
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after 27th of April, that we considered worth reserving. It was all
nearly alike.

Mr. Dox stated the Marine Bank bought and sold exchange with the
money of the Insurance Company, and the profits of which, and the
money loaned by the Insurance Company, were divided between the
the two institutions.

The witness Dox stated, the check issued on blue paper, headed ¢ Ma-
rine Bank,” had been issued by the bank, but as soon as the edition run
out, they issued different ones.

Here Plaintiff rested.

Defence.

The defemdant then called,

Mahlon D. Ogden,

One of the firm of Ogden, Fleetwood & Co., as a witness for'the de-
fendant. !

To whose examination the plaintiffs, by their counsel, excepted ; but the
cowrt overruled said exception and allowed said witness to be sworn as a
witness, who says :

I amn a member of the firm of Ogden, Fleetwood & Co. [He is re-
quested to look at the bank book already referred to, and then proceeds.]
This book is the bank account book of Ogden, Fleetwood & Co., with
the Chicago Marine and Fire Insurance Company. [ did know when I
was keeping this account, that it was kept with said Company.

I did know that there were two companies.

The Chicago Marine and Fire Insurance I knew was started some many
years ago and that it was an old charter, while the Marine Bank was
under the free banking law, a separate concern. I drew out the account
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on checks. The checks drew out currency or Illinois bank bills, unless
we had gold on deposit. If we drew at any time more gold that we
had on deposit, we were charged and paid for it. The checks on their
face called for gold when we drew gold, otherwise the check we knew
drew currency.

M. . Ogden cross-examined.

My impression is that in the ordinary check used (looking at a form
or blank already introduced in evidence) the two companies or institu-
tions were doing business at the same oftice, the officers and stockholders
were the same, and, so far as I know, were the same.

I have a recollection, I think we got up or had printed, onr own checks
with our names on the margin. Before I saw this check-book I would
have supposed some. one had given us this book. I think the checks
used by us were got up by ourselves, printed for our use by order, &e.

Thursday, February, 13, 1862.
H. B. Dox,

Was re-called by defence [He is handed the blank checks headed
Marine Bank] and states: This is not the usual form of check given
ont for use by the Imsurance Company or bank, since I have been
there.

Tllinois bank notes almost exclusively constituted the Illinois currency
in March and April, 1861. The words “Illinois currency” was gen-
erally understood to mean among business men the kind of funds then
in circulation in this state. Illinois currency has been always a depre-
ciated currency since I have known it or been in the state.

Cross-Examined.
The Marine Bank paid specie on its bills. I understood the Bank of

Galena was specie paying. The Bank of Bloomington, I uunderstood,
was paying specie after 17th of May. I do know that since I have been
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in the bank no blank checks have been issued by the * Marine Bank,”
or headed by the © Marine Bank,” for the use of depositors. The check
now shown me on blue paper was also issued by defendant.

The testimony being closed, defendant’s connsel moved to exclude all
the testimony offered on the part of plaintiffs from the jury, showing
any liability on the part of the Chicago Barine and Fire Insurance
Company, it not being revalent or pertinent in this case as against the
defendant ; the defendant being neither hable as principal or co-partners
in the transactions proven between the plaintiffs and the Chicago Marine

and Fire Insurance Company.

Which motion to exclude, and all objections to said testimony the

court then and there overruled.

To which ruling and decision of the court, the defendant by their
counsel then and there excepted, and pray their exception may be
signed and sealed and made a part of the record in this case.

And thereupon, atter argument to the jury, the court, upon request of
said plaintiffs, gave to the jury the instructions following:

To the giving of which said instructions on the part of said plaintiffs,
the defendant by their counsel then and there excepted.

“ That where money is deposited with a bank in the ordinary counrse
of business, the relation of debtor and creditor, is created, and the
money so deposited, becomes the property ot the bank, and an absolute
debt is thereby created from the bank to depositor, to the amount of the
deposit and the bank becomes thereby liable to re-pay the sum so depos-
ited, when demanded by the depositor.”

“That if the jury believe from the evidence that the Chicago Marine
and Fire Insnrance Company, and the said, the Marine Bank of Chica-
go, refused to receive such Illinois bank notes as were referred to in said

agreement between plaintifts, defendants and others as currency in pay-
ment of debts and the general transaction of business on the 18th May,
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1861, and thereafter, then said agreement to take Illinois bank notes as
currency (offered in evidence), was after said date, no longer binding on
the plaintiffs.”

% That if the jury believe, from the evidence, that the Chicago Marine
and Fire Insurance Company was used by the Marine bank, was an
instrument or agent through which to ¢ nduct the business of receiving
and paying out deposits for its benefit, and that said Marine bank had
the profits of said deposits, if any, and used said deposits as its own for
buying and selling exchange for its own profit, and that the deposit sued
for in this case was so made and received by the Insurance company as
the agent and for the benefit of said Marine bank ; and it the jury
further believe, from the evidence, that said agreement (to take as cur-
rency certain bank notes) offered in evidence, was made some days after
said deposit, and that said Insurance company with the knowledge and
consent of said Marine bank, on the 18th of May, 1861, and continuous-
ly thereafter refused to receive said bank notes, as currency in the pay-
ment of debts and general transaction of business; and that payment of
said deposit was before the commencement of this suit demanded of said
Insurance company and Marine bank, and refused; then the Marine
Dbank is liable for said deposit in this suit.”

«If the jury believe, from the evidence, that ¢ The Marine bank of
Chicago’ on the 20th ot April, 1861, was engaged at Chicago in the
banking business, and received money on deposit from persons doing
business with the said bank, and in the matter of receiving deposits,
adopted and made use of the name of ¢The Chicago Marine and [ire
Insurance Company,’ and was in the habit of giving to its deyositors a
book, headed with the name of said Chicago Marine and Fire Insurance
Company, in which to have their deposits entered and credited, and that
said defendant vave to the plaintiffs such a book, for the purpose of hav-
ing such deposits as the plaintiffs should make, entered and credited
therein, and that on said last mentioned day the defendant received at
Marine bank by the receiving teller of said bank, eleven hundred and

fifty dollars for deposit and credited that same amount to the plaintiffs
in their said deposit book, aud that it was understood by the parties,
when such deposit was made, that it was made with the Marine bank
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aforesaid, and that said Marine bank, and the Chicago Marine and Fire
Insurance Company were one and the same institution, then the fact that
the book of deposit was headed with the name of said Insurance com-
pany would not of itself prevent the plaintiffs from maintaining an

action against the Marine banlk.

And thereupon the defendants asked the court-to give the following
instructions to the jury, which the court then and there refused, except
as modified by the court; and to the decision of said court in re-
fusing to give said instructions as asked, the defendants, by their coun-

sel, then and there excepted.

It the jury believe, from the evidence, that Ogden, Fleetwood & Co.
entered into the agreement, read in evidence to them, relative to their
business with the Chicago Marine and Fire Insurance Company, before
the check drawn by Ogden, Fleetwood & Co., in tavor of Mr. Bailey,
was presented to such company for payment, then such agreement is
binding upon the plaintiffs in this suit, notwithstanding the check was
drawn and delivered to Mr. Bailey before that time, 7f° the Insurance

Company kept the terms of said agreement.
' [Given as modified.]

It the jury-believe, from the evidence, that the check of Ogden, Fleet-
wood & Co., in favor of Mr. Bailey, for $1150, was not presented to the
Chicago Marine and Fire Insurance Company for payment, until the 6th
day of June, 1861, then the obligation of the Insurance Company to pay
the amount of said check was precisely the same as it was to pay the re-
mainder of the balance due Ogden, Fleetwood & Co. upon their account,

when called for.
[Given.]

Messrs. Darlington & Townsend had precisely the same rights against
the Chicago Marine and Fire Insurance, in regard to the payment of the
money mentioned in the check of $1150, that Ogden, Fleetwood &
Co. had when the check was presented for payment, and no other or

different rights.
[Given.]
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If the jury believe, from the evidence, that the money claimed fo be
recovered by the plaintiffs in this case of the defendant, was deposited
by the plaintiffs with the Chicago Marine and Fire Insurance Company,
and that said Chicago Marine and Fire Insurance Company was a differ-
ent and distinct corporation from the Marine Bank of Chicago, (and do-
ing busz'néssfor its own profit and use,) then the plaintiffs cannot recover
of the defendant in this case the money so deposited by them with the

Chicago Marine and IFire Insurance Company.
(=] )
[Gl\'en as modiﬁed.]

If the jury believe, from the evidence, that Darlington & Townsend,
by their agent, deposited with Ogden, Fleetwood & Co. the draft of the
Kane County Bank upon F. G. Adams, for the sum of eleven hundred
and fifty dollars, with an understanding between said agent and said
Ogden, Fleetwood & Co., that they were at liberty to mix the funds
which they might receive on said draft, with their own funds, then the
law created a liability on the part of said Ogden, Fleetwood & Co., as
debtors to Darlington & Townsend, as creditors for the amount of the
funds received on the draft, and the specific funds received on the draft
belonged (in law) to Ogden, Fleetwood & Co., and did not belong to

Darlington & Townsend.
[Given as modified.]

If the jury believe, from the evidence, that Ogden, Fleetwood & Co.
deposited the draft of the Kane County Bank witk their own funds to
their credit in the Chicago Marine and Fire Insurance Company, as a
general deposit aceount with such company, such facts alone would not
render the Insurance Company liable to any one except Ogden, Fleet-
wood & Co., and would only render the Insurance Company liable to
them for whatever balance there might be due from the company to them
in such general account.

But Ogden, Fleetwood & Co. had the right to draw checks against
such balance, and the drawing of such checks for any particular sum,
and the presentment thereof to the company, was a severance and ap-
propriation of the sum mentioned in such check, and a refusal to pay the
sum gave to the plaintift' a right of” action against the party on which it

was drawn, for the sum specified in the check.
[Given as modified.]
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If the jury believe, from the evidence, that Ogden, Fleetwood & Co.
executed the agreement signed by them and the Chicago Marine and
Fire Insurance Company, and given in evidence in this case, and that

* the banks and bankers namned in said agreement did accede and agree to

the terms of said agreement; and if they further believe, from the evi-
dence, that the said Ogden, Fleetwood & Co. and the Chicago Marine
and TFire Insurance Ca;mpany dealt with each other upon the faith and
terms of said agreement, in making deposits of money with said Chicago
Marine and Fire Insurance Company by said Ogden, Fleetwood & Co.,
and in receiving payment of such deposits in the notes of the Illinois
banks referred to in said agreement, then the plaintift (¢f tke defendant
lived up to the terms of said agreement) are only entitled to recover, for
the balance due upon the deposits so made, the average value of the
notes of the Illinois banks, named in said agreement, at the time of the
demand made for the balance due in the month of June, 1861, as shown

by the evidence in this cause.
[Given as modified.]

The jury are instructed that the Marine Bank of' Chicago and the Chi-
cago Marine and Fire Insurance Company are in law separate and dis-
tinct corporations, each having separate rights, powers and duties, de-
fined and limited under the several laws under which they were sever

ally created and organized.
[Given.]

The jury are further instructed, that as the Marine Bank of Chicago
and the Chicago Marine and Fire Insurance Company are separate and
distinet corporations in the law, the Marine Bank of Chicago cannot be
charged, or held liable in this suit, as a partner of the Chicago Marine

and Fire Insurance Company.
[Given.]

“If the jury believe, trom the evidence, that Ogden, Fleetwood &
Co., or Mahlon D. Ogden, one of the members of that firm, knew at the
time of the deposit, that their money was deposited with the Chicago
Marine and Fire Insurance Company, and knew that it was a distinet
and different corporation from the Marine bank of Chicago, doing its
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business for its own use, and not said bank, then the jury are instructed
that the plaintiffs in this suit, cannot either for their own benefit, or for
that of any other person or persons, sue and hold the Marine bank of
Chicago liable for any part or balance of such deposit so made with the

Chicago Marine and Fire Insurance Company. -
[Given as modified.]

And thereupon the- defendant asked the court to give the following
instructions to the jury, which the court then and there refused, and to
the decision of said court in refusing to give said instructions the defen-
dant by their counsel then and there excepted : :

“If the jury believe,.from the evidence, that Ogden, Fleetwood & Co.
had on the 20th day ot April, 1861, a general deposite account with the
Chicago Marine and Fire Insurance Company, consisting of moneys de-
posited by said Ogden, Fleetwood & Co. to their credit with such Insur-
ance company and of moneys drawn from said Insurance company by
said Ogden, Fleetwood & Co., and charged to them in such accourt; and
that such account was continued and kept of deposits and money drawn
out from that time up to the 6th day ot June, 1861, then the law would
not create any separate or distinet liability on the part of the Insurance

company for the whole or any part of any one deposit made by said
Ogden, Fleetwood & Co., but the liability of the Insurance Co. would
only be trom time to time for whatever balance there might be due at
such times on general account, and no one part ot the deposits could be

distinguished trom the remainder of them.”
[Retused.]

The jury retired and returned with a verdict for the plaintiff and as-
sessed the damages at $1197.16.

The defemdamnt thereupon entered a motion for a new trial, which
motion the court overruled.

To which decision of the court in overruling the motion for a new

trial, the plaintift’ then and there excepted.
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Errors Assigned!

1. That the court erred in allowing plaintiffs to recover under the
common counts of their declaration, because the evidence showed the
subject matter of the contract to be bank notes and not money.

2. Because the court gave improper instructions to the jury for the

plaintiffs.

2. Because the court improperly modified the instructions to the
jury asked and given for the defendant.

3. Because the court refused proper instructions asked to be given
the jury for defendant.

4. Because the court erred in overruling defendants motion for a
new trial.

&. Because the verdict and judgment should have been for the de-
fendant and not for the plaintiffs below.

6. Because there are other manifest errors appearing on the face of
the record.
By its Attorneys,
HOYNE, BECKWITH, MCCAGG & FULLER.
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