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Z{lﬁl 333 JETEAS also the defendentg on the 6)/ /{é( 7 of

/
C /L/f» Cozecttr— A. D. _// 7y bl /;-1,'/ 2 _/ to wit,
in “the county of ‘[((- AR e . aforesaid, w-« < indebted to the
(e /
Plaintiff _in thesumof /7 , . / (O ek Pt {/ A, Dollars,

for the price and value of goods then and there sold and delivered by the Pl«uutlﬂ to
the DefendentsS at }Iun request.

And in the sum of | / Vb //j/_ P2 s A ~ Dollars,
for the price and value of work then and there done, and materials for the same provided

by the Plnintiﬂ'_. for the defendant§ at heei request.

S

Andin the sum of ,«‘V’;/":_‘_«“ y // Frm i Dollars,

for money then and there lent b) the Plaintiff’ , to the defendant 5 at % I request.

And in the sum of // il //'i— s Dollars

for money then and there paid by the Plaintiff  for the use of the defendentS at

_thg request.
& __// I2¢Z. 22 4/ ~_ Dollars,
for money then and there recgived by thc defendant 5" for the use of the Plaintiff
And in the sum of :Z/ oree. L / Gtz el e h Doll.us

for money found to be due from the def'end:mtS to the Plaintiff on account then and
there stated between them.

And in the sum of

And whereas the defendant afterwar (]a, lo wit, on the day and year last aforesaid,

at the place, to wit, in the county of s ﬁ O Az qf aforesaid, in consideration
of the premises respectively, then and there promised to pay the said last mentioned
several monies respectively, to the plaintiff  on request :

Yet the said defendants ha ¢ disregarded (huf[ promises, and h‘l not

'r(/
any of the said mor}(zs in, tln\ declaration mentxoned rany part thereof, e L
M leat by teacs, l/ 2 2 iz Lo HalE. sl
wf‘:f;hx; pl.ul Z Z‘zé G ( //‘2 cevizised ollars,
(2sired ,_a/l(/ 247 Lo e 2 HL/L(/,. gé((' e p, 32 %/7/
and thorofore ~he? Drings  suit;, &e. & Sl Crlcacs
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STATE OF ILLINOIS, SS. . . . IN THE SUPREME COURT AT OTTAWA.

OF TIIE APRIL TERM, .A. D. 1859.

ROBERT R. MECUM,
vs. Error 10 ProrIA CirRcUIT COURT.
THE PEORIA & OQUAWKA RAILROAD CO.

BRIEF OF PLAINTIFF IN ERROR.

1. The Railroad Company entered into a contract in writing with Mecum, for the PURCHASE
from him of the right of way for their road across his land.

9. In pavyest for that right of way, the Company undertook to build the tences, cattle passes
and cattle guards in question, and to give Mecum five hundred dollars in money, according to the
terms of the promissory note accompanying the agreement.

3. The Company took possession of Mecum’s land, and hav
they have utterly failed to build the fences, passes and guards, or any of them, and to pay the

¢ ever since held and used it, but

money or any part thereof.
£. When the time allowed by the agreement for the building of the fences
un had a complete right of action against the Company for so 1auch money as

, passes and guards

expired, then Mecy

the same would have cost.
5. A jury has once found, and it is now agreed that the value of the fences, passes and guards

i $663. But the Company now seek to avoid the payment of this portion of the purchase price
of the estate Mecum lost and they gained by the agreement, upon the ground that he has not
shown any special damage by reason of their failure.

6. This defence the law will not tolerate. It is not for the Company to say whether what they
undertook to give Mecum for his land would have benefitted him or not. The verdict of the
court below ought to have heen for the amount of the note, with interest from maturity, and the
value of the fences, cattle passes and cattle gnards, with interest from the expiration of the time
allowed for their sonstruction. '

7. In an action merely for a failure
be different; but suck damages are not now in question.

to keep the fences in repair, the measure of damages would

?ég/e,. V5% 'zf"ZqW@ 5‘%, WW i

S B,

AUTHORITIES:
Sedgwick on Damages 203, nnd cnses cited.
Smith and sl. v Dunlap, 12 TIL. R. 192. und cases cited,
Statute of Negotinble Instruments, Sec. 3, 4.
Vanhooser and al. v. Logan, 3 Scum. R. 339.
Act of Feb. 14, 1%55, Purple’s Stut. 1077.

CHARLES C. BONNEY,
of Counsel for Plaintiff.
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STATE OF ILLINOIS, SS.
IN THE SUPREME COURT AT OTTAWA.
OF THE APRIL TERM, A. D. 1850.

ROBERT R. MECUM,
Plaintift’ in Error,

versus | ERROR TO
THE PEORIA & OQUAWKA RAIL- [ PEORIA CIRCUIT COURT.
ROAD COMPANY,
PAGE OF Defendants in Error.
RECOND.

ABSTRACT OF TIHE RECORD.
! Declaration in assumpsit on an instrument in writing, to wit:

2 Tms AcereeMeNT, made October 9th, 1854, between Robert R. Mecum of the
one part and the Peoria and Oquawka Railroad Company of the other part, wit-
nesseth as follows:

The said Mecum hereby agrecs, in consideration of the premises on the part of
the said Company hereafter made, that he will give and grant to said Company
the right of way for their railroad over and across the northeast quarter of section
thirty-six, and twenty acres off the east side of northwest quarter of said section,
in township eleven north, one west, in Warren county, Illinois, of the width of
fifty feet, and of so much greater width not exceeding one hundred feet as may be
necessary for the purpose of constructing their said road.

And the said Company on their part agree, in' consideration of the premises,
that they will make and keep in repair on both sides of said road a suflicient fence,
as soon as practicable after the commencement of running the trains across said
land—not exceeding twelve months; that they will make cattle guards where the
road enters upon and leaves said land; that they will make two cattle passes over
said road, and that they will pay to said Mecum the sum of six hundred dollars, one
hundred dollars of which shall be paid by the construction of a cattle pass under
said road at the large slough across which the same passes, and five hundred dol-
lars remaining to be piid by the note of said Company, due in one year, with in-
terest, with the privilege to said Mecum to take five shares of stock in said Com-
pany in lieu of said five hundred dollars and interest, if he elects to do so at any
time before said note is due.

This contract and agreement to be binding and obligatory upon hoth the parties
aforesaid, if approved by the Board of Directors of said Company, else to be void.

ROBERT R. MECUM,
PEORTA & OQUAWKA R. R. Co.

Witness: J. Quinsy. By A. C. HarviNG.

Promissory note accompanying agreement, to wit:

S500. Peoria, Ocroser 9th, 1854.
Twelve months after date, the Peoria & Oqnawka Railroad Company promises
to pay to the order of Robert R. Mecum, Five Hundred Dollars, with interest at
the rate of six per cent., for value received.
THE PEORIA & OQUAWKA RATLROAD COMPANY.

By Georer C. Bestor, Pres't.

8§ Second count on same agreement in shorter form.

j2 Third count on the same promissory note.
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13 Fourth count setting out same note.
1—15  Common counts and account thereon.
Instructions refused Plaintiff on trial in County Court.

16—17
s Instruction given for Defendant in County Court.
 Proceedings of County Court.
s_s Trial by jury. Verdict for Plaintiff for $1262 37. Motion for new trial. and

motion allowed.
3 Change of venue to Circuit Court.
2505 Proceedings of Circuit Court.
Trial on agreed case by the Court without a jury. Verdict for plaintiff for
$745 10. Motion of plaintiff for new trial overruled and judgment.

» Bill of exceptions, containing
1. AGREED CASE, to wit:

The Board of Directors of said Railroad Company approved the contract set
out in the declaration, on the 10th day of October, 1854. The defendants took
the right of way mentioned in said contract, at or about the date of said contract,
and have ever since held, used and run their trains of cars across the same. The
defendants have not paid the note declared on.  The defendants have never built
the fences, passes and cattle guards specified in said contract, or any or either of
them ; nor has the plaintiff built the same.  The cost and value of such fences,
passes and cattle guards is six hundred and sixty-three (663) dollars. The plain-
tiff has not shown any special damage other than the loss of the land which the
defendants have taken, and the necessary division of his farm thereby. The
plaintiff is entitled to verdict and judgment for the amount of the note declared
on and interest. 'The only question in the case is, whether the plaintiff ought to
l'ecovler, in addition therefo, the cost and value of such fences, passes and cattle
guards.

November 18, 1858. MANNING, PRATT & CO,,

Attorneys for Defendants.
CHARLES C. BONNEY,
Attorney for Plaimntiff.
s This was all the evidence. Motion for new trial. Overruled. Bill of excep-

a1 tions signed.  Clerk’s certificate.
ERRORS, TO WIT:

1. The finding and judgment of the court for the plaintift are for $745 10
whereas the finding and judgment of the court ought to have been for $1262 37
for the plaintiff.

2. The court erred in overruling the motion of the plaintift’ for a new trial.

3. The record and proceedings afo resaid are otherwise manifestly irregular
and contrary to the law of the land.

CIIARLES C. BONNEY,
Attorney for Plaintiff in Error.



7,
GLHINE G

L) 4 7
AMIthacl







M/Jﬁ//m,m- VV/;@
M%Jw&é
/ﬁe%a/t/’y, %Orwm
— ey of Lo pe
WW/ZM/G 2

4@@ Wteich) @z 1. B

. cedb L “ade 2 “worint’]

Dk Spoay Prlcecsy Had tlctid to
T

%WW%M Slsriapt

Fecaild Belgoer Lo valia of.”

ks i L i

4 %M/WW%//’

A













S

2

Y

|
LW,

gee




