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STATE OF ILLINOIS—SUPREME COURT.
THIRD GRAND DIVISION.

HEMAN BALDWIN, Appellant,
vS. Appeal from LaSalle
fzel GEORGE O. BANKS and County Court.
WILLIAM N. HUTCINSCN, Appellees.

ABSTRACT.

This was an action of assumpsit, brought at the June term of the La-
Salle county court, on a promissory note made by Baldwin and payable to
one Henry J. Miller, and by Miller assigned to Banks and Flutchinson,
{plaintiffs below,) before duc.

Summons issued May, 1857, returnable to June term, A. D. 1857, La-
Salle county court. Served, by reading to defendant, on 21st May, 1857.
Declaration filed on the 20th May, A. D. 1857, as follows, to wit:
(3]

ST%nggi I(J‘I:)]:i?}(fls’ }Court thereof, June Term, 1857.
“ Greorge O, Banks and William N. Tutchinson, partners, by the firm,
face 2 name and style of ¢ Banks & Hutchinson,” plaintiffs in this suit, by Chas.
Blanchard, their attorney, complain of Hemaw Baldwin, defendant in this
suit, in a plea of assumpsit: For that, whereas, the said defendant on,
10 wit, the fwendteth day of May, 1856, at, to wit, LaSalle, in the county
of LaSalle and state of Illinois, made his certain promissory note in wri-
ting, and delivered the same to one Henry J. Miller, and thereby promised
to pay to the said Henry J, Miller, by the name of H.J. Miller, or order,
three hundred and twenty-four dollars, twelve mon hs after the date there-
of, at the office of defendant, with six per cent. interest, which period
hath now elapsed ; and the said Henry J. Miller then and there endorsed
the said note te the plaintiffs, whereof the defendant ther and there had
notice, and there, in consideration of the premises, promised the plaintiffs,
by the names of their firm of ‘Banks & Hutchinson,” to pay them the

amount of said note,

fage 3

“And whereas, also, the defendant on, to wit, the seventeenth day of
May, A. D. 1857, at, to wit, the county and state aforesaid, was indebted
to the plaintiffs in the sum cf five hundred dollars, for the price and value



of goods, wares and merchandize before that time bargained, sold and de-
livered by the plaintiffs to the defendant at bis request, and in the sum of
five hundred dollars for money then and there paid by the plaintiffs, for
the use of the defendant, at his request.

“And the defendant, afterwards, to wit, on the day and year last afore-
said, at the county aforesaid, in consideration of the premises, respectfully
promised the plaintiffs to pay them the several money herein above men-
tioned, on request.  Yet the defendant hath disregarded his last mentioned
promises, and hath paid any of the said money, or any part thereof, to
the damage of the plaintiffs, of five hundred dollars. Therefore they bring
this suit. CHA'S BLANCHARD, PUffs Att'y.”

[4]
Copy of the note sued on.
$324.00 LaSatie, [un., May 13th, 1856.
Twelve months after date I promise to pay to II. J. Miller, or order,
vase 5 three hundred and twenty-four dollars, at my office in LaSalle, with in-
terest at six per cent., value received.
Signed : HEMAN BALDWIN.
End: “Pay to the order of Banks & Hutchinson.
“HENRY J. MILLER.”

[5]
On the 2d June, and during the June term aforesaid, the defendant
pleaded the general issue, and three special pleas; the special pleas being
as follows, to wit :

(6]

And for a farther plea in his behalf, the said defendant says that all
of the said supposed sums of money mentioned in said plaintiffs’ declara-
Page t tion, has reference to, and is in fact, only one supposed sum of money,
and that is the same sum of money mentioned in said supposed promissory
note, declared on in the first count of said plaintiffs’ declaration ; and the
said defendant says that if any such promissory note as declared on in
said first count in said declaration, was executed and delivered by him as
is charged against him, that it was so executed and delivered to the said
Henry J. Miller for the consideration, and the sole and only consideration,
that he, the said Henry J, Miller, would then and there convey, by a good
and indefeasible title in fee simple, to him, the said defendant, the follow-
ing deseribed real estate, to wit: The south fractional half of section
number twenty-three, in township number thivty-three north, range num-
ber one west of the third principal meridian; also, the southeast quarter
vazed of gection number twenty-two, in the same township and range, containing
fifty-eight acres, more or less, and being in the county of Putnam, in the
state of Illinois; also the southeast fractional quarter of section number
two, and southwest fractional (uarter section number two, in township
No. 15 north, range No. 11 east of the fourth principal meridian; also,
the northeast quarter of section number five, in same township and range,
except thirty-seven acres in the southeast corner of the last mentioned
tract, being in the county of Buveau, in said state, containing in all one
hundred and seventy-three acres and nineteen hundredths of an acre,
more or less, and timber and wood sufficient to make twenty-four hundred
cords of wood; he, the said Henry J. Miller then and there representing

{iay lé‘"';’_f"
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to the said defendant that the timber and weod were then and there to be
found on said tracts of land heretofore described. And the said defend-
ant never having been on or seen such land or wood — which fact was then
and there well known to the said Henry J. Miller— and he, the said de-
fendant, relying wholly upon the good faith of the said Henry J. Miller,
and the representat ions made by him as aforesaid as being true, did then
and there execute and deliver said note, if any such note was so executed
and delivered, to the said Henry J. Miller. And the said defendant avers,
that he gave the said note, if any such note was given, to the said Henry
J. Miller, by reason of the representations aforesaid, made to him by the
said Miller ; and which said representations the said defendant avers were
not true in this: that there was not then, nor has there been at any time
since, timber and wood sufficient to make twenty-four hundred cords of
wood, but on the contrary, all the timber and wood on said tracts of land
at that time, or at any time since, was not sufficient to make over sixteen
hundred cords of wood. And the defendant says that the representations
so made to him by the said Henry J. Miller, as to the amount or quantity
of timber and wood on said tract of land, were false, and fraudulently
made to deceive this defendant, and that this defendant has been deceived
and defrauded by them, and that there never was any consideration for
the giving of said promissory note declared on, if any such note was so
given. And said defendant says, that at the time when said supposed
note was transferred by the said Henry J. Miller to the plaintiffs in this
suit, they had notice of the facts hereabove set forth. And all of these
several matters said defendant is ready to verify. Wherefore he prays
judgment for his costs.

And for a further plea in this behalf, the said defendant, by leave of
the court first had and obtained, ccmes and says, that all of the several
sums of money claimed in the plaintiffs’ declaration, as being due and
owing by this defendant to the plaintiffs, has reference to but one sum of
money, and is the sum mentioned in the said suppesed promissory note
declared on in the first count of said plaintiffs’ declaration, and not other
and different sums. And as to the supposed sum of money mentioned in the
saids upposed promissory note aforesaid, and as to said supposed promissory
note, defendant says, that if any sueh note was so executed and delivered by
him to the said Henry J. Miller, as alleged, it was so executed and deliv-
ered to the said Henry J. Miller in consideration that he, the said Henry
J. Miller, would then and there convey, by good title, unte this defendant,
real estate which should have timber enough thereon to make, when cut
and piled up, twenty-four hundred cords of wood. And defendant says,
that said Henry J. Miller did not then and there, nor has he at any time
thercafter up to the time of this suit being commenced, conveyed unto this
defendant real estate which had timber enough thereon to make, when cut
and piled up, twenty-four hundred cords of wood; but, on the contrary,
the said defendant says, that all the timber on all the land conveyed by
the said Henry J, Miller to this defendant, would not exceed, when cut
and piled up, sixteen hundred cords; of all which the said plaintiffs, at
the time when said supposed note was so assigned or endorsed to them, had
notice. All of which the said defendant is ready to verify,

And for a further plea in his behalf, the said defendant, for a further
plea in this behalf, comes and says, that all of the several sums of money

»0 7 claimed in the several counts of the said plaintiffs’ declaration, has refer-
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ence to, and is in fact, only one supposed indebtedness, and is the same
sum of money claimed to be due as is mentioned in the supposed promis-
sory note declared on in the first count of said plaintiffs’ declaration ; and
as to said supposed promissory note, the said defendant says, that if any
such note was so cxecuted and delivered to the said Henry J. Miller, as
is declared on in said plaintiffs’ declaration, it was so executed and deliv-
ered by this defendant to the said Henry J. Miller, nnder the following
circumstances :

> On or about the thirteenth day of May, A. D. 1856, the said Henry
J. Miller came to this defendant at the city of LaSalle, in the state of
Ilinois, and requested this defendwnt to purchase of him, the said Miller,
cortain real estate which he, the said Miller, then and there represented
to this defendant had on it timber and wood sufficient to make, when cut
and piled up, twenty-four hundred cords.  And the defendant avers that
lie was wholly unacquainted with the said real estate, and the timber and
wood thereon, which facts the said Miller then and there well knew.  And
the said defendant avers that the said Miller was, then and there, well ac-
quainted with the said land and the timber and wood thereon; and rely-
ing upon the representations aforesaid, madz by the said Miller, as being
true, he, the said defendant, did then and there purchase of the said Mil-
ler the real estate aforesaid, and the timber and wood thereon, for which
he agreed to pay to the said Henry J. Miller, the sum of eighteen hundred
and forty-eight dollars, on the terms following, to wit: The said Miller
was to take cne John L. Coates for the payment of one thousand dollars
of the above sum, he, the said Coates, being then and there indebted to
this defendant in an amount greater than the said sum of one thousand
dollars, and this defendant then and there paid to the said Miller the sum
of two hundred dollars in cash, leaving six hundred and forty-cight dollars
to be paid, which said last mentioned sum it was agreed this defendant
should give his two promissory notes for, each being for threc hunired and
twenty-four dollars, and made payable one in six and the other in twelve
months after date, payable to the said Henry J, Miller, or order, at the
offiea of this dsfendant. Anl this dafendant avers that all of said sum
of eighteen hundred and forty-eight dollars has been paid and diseharged
hy this defendant, except the said promissory note last above mentioned,
which was to hacome due twelve moaths after date. And this defendant
avers that if the said plaintiffs have uny such noic as declared on in the
first connt of their said declaration, it is the said note given by this de-
fendant to the said Miller, due twelve months after date as aforesaid.
And this defendant says, that the representations aforesaid, made by the
said Miller, as to the gquantity of timber and wood on said land, were not
true in this, that there was not timber and wood sufficient on said land to
amount to more than sixteen hundred cords whzn cut and piled up; and
that this defendant was induced by said misrepresentations, and not by
other considerations moving him thereto, to execute and deliver unto the
said Miller the said note. And this defendant avers, that at the time and
place when and where the said note sued on was endorsed by the said
Miller to the plaintiffs in this suit, they, the said plaintiffs, had notice of
all the foregoing facts. All of which the said defendant is ready to verify.

JENKINS & BLANCHARD,
Att'ys for Defendant.

Oa the 5th June during the term aforesaid, a demurrer was filed by
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plaintiff’s attorney to the second, third and fourth spectal pleas, as follows,
to wit:

(7]
GEORGE O. BANKS aud
WILLIAM N. HUTCHINSON, In La Salle county Court,

vs, June Term thereof, A. D. 1857.
HEMAN BALDWINX.

And the said plaintiffs as to the said second, third and fourth pleas of
the said defendant by him above pleaded, say that the same and the mat-
ters and things therein contained in manner and form as the same on above
pleaded and set forth are not sufficient in law to bar or preclude them the
said plaintiffs from having or imaintaining their aforesaid action thereof
against the said defendant and that the said plaintiffs are not bound by law
to answer the same.

And for cause of demurrer defendant shows:

1st. That it is uncertain from s1id gecond plea whether the land thereig
mentioned was conveyed or not by Henry J. Miller, defendant.

2d. That the said thivd and fourth pleas are defective in not deseribing

with certainty the real estate therein referred to, and that all of said pleag
are in other respects uncertain and insufficient.

CHARLES BLANCHARD, Att'y for Plaintiff.
(8]

On the 8th of Jun» duaring th» tzrm aforesaid, a joinder in denrurrer was
filed as follows, to wit:

[9]
IEMAN BALDWIN

ads !

GEORGE 0. BANKS and |

WILLIAM N. HUTCIINSON. |

In the L Salle county Court,
At the June Term, A. D. 1857,

it And now comos the said defendant Heman Baldwin, by his Attorneys,

Jenkins & Blanchard and says that the said several pleas pleaded by the
said defendant in this cause and the matters thercin contained in manner
and form as stated are sufficient in law, and that the several counts in said
plaintiffs declaration are not sufficient in law and this he 15 veady to verify
wherefore he prays judgment for his costs.

JENKINS & BLANCHARD, Att'ys for Defendant.

[10]

1 And afterwards and on the same eighth day of June a trial was had on
the demur filed by plaintiff to the second third and fourth pleas of defen-
dant, which resulted in sustaining the said demur to all of said pleas and
plaintiffs had leave of the court to withdraw the common counts in his de-
claration—which he did, and the said defendant electing to abide by his
® pleas as aforesaid, the Court by consent of parties (a jury being waived)
proceeded to try the cause on the special count in the declaration and the
general issue filed theret~ as aforesaid. And the plaintiffs at said trial
offered in evidence the said note declared on in their said declaration, to
the introduction of which note the defendant objected. The Court over-
ruled said objection and admitted said note to be read in evidence. And
afterwards on the said eighth day of June the Court did find on the issne
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aforesaid in favor of the plaintiffs in the sum of three hundred and twenty-
¥ five dollars and costs. And afterwards on the same day last aforesaid the
defendant entered a motion for a new trial which motion was overruled by
the Court, and afterwards on the same day last aforesaid the defendant
entered a motion in arrest of judgment which motion was overruled by the
Court and final judgment against the defendant was rendered by the Court
in the said sum of three hundred and twenty-five dollars and costs.

¥~ And on the said cighth day of June, the said defendant prayed an ap-
peal to the supreme court.

The defendant filed his bill of exceptions on the 11th flay of June, 1858,
the same being one of the days of said term.

JENKINS & BLANCHARD, for Appellant.
CHA’S BLANCHARD, for Appellecs.

74
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