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Supreme Gonet of IMinoia,

4

COLIN CAMPBELL,
Plaintiff in Error.
Py Error to the Superior Court of
| Chicago.

ROBERT STEWART,

Defendant in Error.

-

POINTS FOR THE DEFENDANT IN ERROR.

TaE controversy here relates to $2,109.83, deposited with
E. I. Tinkham & Co., bankers, and lost by their failure.
There is no dispute that this was money which belonged
to R. Stewart & Co., nor that it would have been subject
to division between them. It isalso equally clear, that the
money is lost, and uncollectable. All this the bill fully
admits. (Record, pp. 4, and 5.) and the answer and proofs
thus far harmonize with the bill. |

The decree of the court bolow (p. 4of the record,) found
« that the moneys of the firm of Robert Stewart & Co.,
which were deposited with E. I. Tinkham & Co., were so
deposited with the approbation of the complainant, and
in the usual course of tie business of said firm of Rob-
ert Stewart & Co.” Therefore, the Chancellor COUSi_d'
ered, and by the decrec declared, *that it would be in:
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equitable to charge the defendant with the loss of said
money which has arisen from the failure of said E. I.
Tinkham & Co.”

It cannot be said, that the conclusion thus announced
was formed hastily, or without the maturest investigation
of the facts as well as the law, nor that it does not receive
the most abundant support from all the testimony. Cer-
tainly, the facts are not to be mistaken, and it fault be
alleged, the objection must be aimed at the rule to which
the Chancellor was guided by the facts, and yet the evi-
dence leads irresistably to the conclusion stated in the de-
cree.

In December, 1860, the parties agreed to form an equal
co-partnership, in the business of packing pork, under the
name of R. Stewart & Co. Stewart, being already en-
gaged in the business of a wood and coal dealer, was to
continue that business, as he did continue it. Ile was also
to have charge of the financial part of the basiness of R.
Stewart & Co. ; and Campbell was to take charge of the
work of packing. (Deposition of Taylor, p. 58 of the re-
cord.) Stewart, in the packing season, was expected to
have a much larger sum than Campbell to invest in pack-
ing. No bank account was kept in the name of the firm
but when moneys received at the packing house were to
be deposited in bank, they were sent to the defendant’s
wood and coal office, and theunce, after being counted, ete.,
taken to the bank of E. L Tinkham & Co., and there de-
posited in the name of the defendant, in whose name
checks were drawn when payments were to be made by
checks, of the drawing of which the plaintiff knew, and
some of wlich he used. (Deposition of Charles A. Stew-
art, record p. 33.; deposition of J. C. Davis, p. 42, etc.)

And not only was this so, but the evidence tends to show
that the complainant did his own banking business with
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the same bankers. (Deposition of J, ¢, Ambley
record.) And he more than once requested the ),
such deposits there, and that too, after the
$5,109.33 had been so d?posited. .(Pp, 34, 43 of racord.)
On one‘occasy)n, lle. m-imlthted an extreme desirg to have
a deposit made, assigning as a reason gl
going down every hour. (P. 43 of reegyq,

And coming d(fwn to the time when e bulk of the
property of the firm was sold, we fing gpq complainant
participating in making the sale; (p. 934 of record ) and
carrency being then depreciated, and the purchase 11,1011(:)' )
being payable therein, th(? ‘checks received in payment,
amounting to said sum ot $5,109.38, were deposited with
the same bankers, for what seemed to be the best of rea-
sons, that they could get a better elass of currency than
Mr. Stewart himself could draw, and also to discharge a
note for over $2,000, given for the benefit of R. Stewart &
Co. The deposit served the purposesthus expected to be
accomplished.

But yet the complainant did not wish to withdraw the
remaining part of’ such deposit. On the contrary, besides
having other money added to it, as has already been
stated, he repeatedly expressed his desire to have the funds
remain in the bank, stating that he thonght it was “safer to
have the money in the bank than tohold it on hand,” (p.
34 of record,) and at another time that *“it was better to
have it there than to draw it out,” ete,(i6.) and yet again,
« that they might as well leave it in thebank as it could not
get much worse,” ete., (p. 61 of the record.)

And after the failure of Tinkham & Co., the complain-
ant, in conversation with Davis, Mnlco}m Stewart and
Prentice respectively, referred to thelos of R Stewart &
Co., by stumptail money, (pp. 44, 50and 51 of the record,)
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meaning,certainly, nothing else than the loss by the failure of
E. I Tinkham & Co., itself attributable, as we suppose it fair
to infer, to the general breaking down of Illinois and Wis-
consin bank bills.

Thus, therefore, at every stage, we find the complainant
assenting to this way of keeping the bank account, directing
to have deposits made in the bank, and urging that the
money should be kept there.

Was it, then possible, that any other declaration than
that of the decree, “ that it would be inequitable to charge
the defendant with the loss of this money,” could be made
upon these facts ?

The brief of complainant’s counsel has been handed to
us since the foregoing observations were written. It seems
to require some notice, since it might otherwise lead to
some mistake as to the character of this case. This notice
we must give, even though the case itself, property stated,
is too plain to require any argument.

Starting out with a partial statement of the contents of
the bill, interspersed with a theoretical view of the case,
the brief states, probably as a part of such theory, that the
defendant, “ in order to save himself from so much of the
loss as he can, * o # mnow claims that $2,114 of
this sum belonged to the firm of R. Stewart & Co., and
insists that complainant sbould bear half of the loss of
that sum.” It next states that, “this claim that the money
on deposit with E. I. Tinkham & Co., in the name of de-
fendants, at the time of their failure, was the money of R.
Stewart & Co., was an afterthought.”  Atterwards, follows
a statement, that the defendant charged himself with said
$5,109.33 on the books of R. Stewart & Co., and appro-
priated the same to his own use. The brief; also, among
other things, states that the defendant used $2,025 to pay
an individual debt of his own to Deadoweroft; and on
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page 3, that there was $171 of R. Stewart & Co.’s money
in bank when Tinkham & Co. failed.

Tt is quite inconceivable, that such statements and infer-
ences should be presented and suggested witl reference to
the record in this case. Surely the counsel must have
been imposed upon by listening to some baseless theory, or
by taking at second hand a colored and fictitious view of
the case. And yet their argument, with its frequent re
iterations of the same imaginative ]l)’pothe&f\; has no other
support. A

As to all this we have to inquire, where is the evi-
dence to support such allegations advanced mainly in
the brief alone? Do the counsel propose to dispute the
averments of the ULill?  How, for example, after aver-
ring therein, that $2.114, so lost by the failure of Tinkham
& Co., was a part of said $5,109.33, received from the sale
of pork belonging to R. Stewart & Co., can they now pre-
tend that such was not the case? And how is it possible
to say that the defendant converted that sum to his own
use,~when the fact is, that Tinkham & Co. held it in ac-
cordance with the expressed desire of the complainant him-
self, and when, by their failure, it became lost, not only to
the complainant, but to the defendant ?

Again, why should not the defendant say that said
$92,114 belonged to R. Stewart & Co,, when such was the
fact? To rehearsc a portion of the testimony, it will be
remembered, that as a matter of convenience, and in ac-
cordance with the agreement made on forming the partner-
ship, and carried out as long as it continued, and thus
adopted and acted upon by the complainant, the bank ac-
count was kept in the name of the defendant. That the
deposit of $5,109.33 was made with the bankers who had
done all the banking business of the firm, and for the rea-
son, among others, that they could get a Detter class of
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currency on the checks than Stewart & Co. would be ex-
pected to get for themselves, and that a debt of the firm to
the amount of $2,025 was to be paid by the bankers, and
was in fact paid out of the amount so deposited, and that
there being much more coming to Mr. Stewart than to
Campbell, some of this $5,109.33 was drawn out by Stewart,
but that yet enough of it was left in the bank to reimburse’
the whole amount deposited for Stewart & Co., and that
this the complainant desired to have left there, for reasons
which he clearly stated, and that it was accordingly Jeft un-
til lost by the failure of the bankers.

Again : where, in the whole record, is there any evidence
whatever, that Mr. Stewart ever denicd, or even so much
as hinted, that this was not the money of Stewart & Co, ? |
The assumption that he so thought or so acted, is both un-- :
supported and disproved. All the primary probabilities,
too, are opposed to it, as will be manifest from considering | |
the deranged state of the currency at the time the deposit
was made, as well as from both the acts and the declara-
tions of the parties.

As to the statement that the defendant charged himself |
with said $5,109.33 on the books of R. Stewart & Co., it
too, will be found to be erroncous; the iact Deing simply |
that the charge was made by the book-keeper, in accord-|
ance, we suppose, with the manner which he had adoptc(lgj
of keeping the bouks, but yet that it was well understood|
by all that the money so deposited still remained the money
of R. Stewart & Co.

And as to the payment of §2,025 on the note to Mead |
oweroft, it the fact were, as so stated by the counsel, that|
this was a private debt of the defendant, yet as the defend-
ant had advanced much more capital than the coniplainant
the withdrawal of this money, leaving in the bank enough
to satisfy the complainant, as a member of the firm, would

|
|
|
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