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JOSIAH 8. PATTY, ) IN THE SUPREME COURT.

Plaintiff in Error,

s THIRD DISTRICT OF ILLINOIS.

STEPHEN WINCHESTER, !
IMPLEADED WITH

LEVI GLADFELTER,

Defendant in Error. ] OF PEORIA COUNTY.

ERROR TO THE COUNTY COURT

Tuis was a proceeding commenced before a Justice of the Peace for the
trial of the right of Property, in which the Plaintiff in error was claimant,
and Wincaester and GLADFELTER were Plaintiffs in the executions under

which the property had been levied.

On the trial before the Justice, the Jury found the property did not be-
long to the Plaintiff, and the Justice rendered judgment against him for
costs. The Plaintiff, on the rendition of the verdict, gave notice that he
should appeal to the County Court of Peoria County, and on the same
day executed an appeal bond, with Smita as surety. The appeal bond was
filed with the Justice, and approved by him the same day. The papers
were filed by the Justice in the County Court, and summons issued

to Appellees, and returned served as to WINCHESTER.

At the February Term, A. D. 1858, of the County Court, WINCHESTER
entered a motion to dismiss the suit, for want of a sufficient appeal bond.

(No particular objection was pointed out.)

The Plaintiff entered a motion for leave to amend the appeal bond forth-
with. The Court overruled the motion, and refused to allow the Plaintiff

in error to amend the bond, and the Plaintiff excepted.

The Court then dismissed the suit, and the Plaintift excepted.



The Plaintiff now assigns the following errors on the record :

1. The Court below erred in refusing to allow the Plaintiff in error to

amend the appeal bond.
2. The Court below erred in dismissing the Cause.

3. Other errors.

On the argument below, the counsel for the Defendant in error relied

mainly upon two points.
1. That the appeal bond was not sealed.

2. That it was approved by the Justice, and had not been approved by
the Clerk of the County Court within five days of its execution.

1. It is admitted that the appeal bond was not sealed, and therefore
defective.

2. It is claimed however, that by the tenth section of chapter 91, Title
Right of Property, PurpLE’s Statute, page 1026,

“That the Justice, in case of an appeal, shall take the bond.” See lat-
ter part of the Section.

It is conceded that the 12th section provides for filing the bond with the
Circuit Clerk.

But whatever construction may be given by the Supreme Court to 10th
and 12th sections, Plaintiff in error submits that the case comes within
the Act approved Feb. 18, 1847, PurrLE’s Statute, page 1029, Sec. 11, in

these words :
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JOSIAH S. PATTY, IN THE SUPREME COURT.
Plaintyff’ in Error,

o THIRD DISTRICT OF ILLINOIS.
STEPHEN WINCHESTER, }
IMPLEADED WITH

LEVI GLADFELTER,
Defendant in Error.

ERROR TO THE COUNTY COURT
OF PEORIA COUNTY.

/

THis was a proceeding commenced before a Justice of the Peace for the
trial of the right of Property, in which the Plaintiff in error was claimant,
and WincaestER and GLADFELTER were Plaintiffs in the executions under

which the property had been levied.

On the trial before the Justice, the Jury found the property did not be-
long to the Plaintiff, and the Justice rendered judgment against him for
costs. The Plaintiff, on the rendition of the verdict, gave notice that he
should appeal to the County Court of Peoria County, and on the same
day executed an appeal bond, with Surra as surety. The appeal bond was
filed with the Justice, and approved ky him the same day. The papers
were filed by the Justice in the County Court, and summons issued

to Appellees, and returned served as to WINCHESTER.

At the February Term, A. D. 1858, of the County Court, WINCHESTER
entered a motion to dismiss the suit, for want of a sufficient appeal bond.

(No particular objection was pointed out.)

The Plaintiff entered a motion for leave to amend the appeal bond forth-
with. The Court overruled the motion, and refused to allow the Plaintiff

in error to amend the bond, and the Plaintiff excepted.

The Court then dismissed the suit, and the Plaintiff excepted.



2

The Plaintiff now assigns the following errors on the record :

1. The Court below erred in refusing to allow the Plaintiff in error to
amend the appeal bond.

2. The Court below erred in dismissing the Cause,

3. Other errors.

On the argument below, the counsel for the Defendant in error relied

mainly upon two points.
1. That the appeal bond was not sealed.

2. That it was approved by the Justice, and had not been approved by
the Clerk of the County Court within five days of its execution.

1. It is admitted that the appeal bond was not sealed, and therefore
defective.

2. It is claimed however, that by the tenth section of chapter 91, Title
Right of Property, PurpLE's Statute, page 1026,

“That the Justice, in case of an appeal, shall take the bond.” See lat-
ter part of the Section.

It is conceded that the 12th section provides for filing the bond with the
Circuit Clerk.

But whatever construction may be given by the Supreme Court to 10th
and 12th sections, Plaintiff in error submits that the case comes within
the Act approved Feb. 18, 1847, PurrLe’s Statute, page 1029, Sec. 11, in

these words :



J
PR

“ That upon the trial before the Circuit Court of any appeal from the
trial of the right of property, if the bond required to be given shall be ad-
judged informal or otherwise insufficient on account of its having been
taken or approved by an unauthorized person or otherwise, the party who
shall have executed such bond shall in nowise be prejudiced by reason of
such informality or insufficiency : Provided he will in a reasonable time, to

be fixed by the Court, execute and file a good and sufficient bond.”

By the 4th Section of the ‘Act extending the Jurisdiction of the County
Court of Peoria County,’ Laws of 1855, page 194, «All decisions of
Justices of the Peace must be taken to the County Court.”

It is submitted that the Court erred in refusing to allow the Bond to be
amended, and in dismissing the cause ; and the Judgment should therefore
be reversed, and the cause remanded, with directions to the Court below

to allow Bond to be amended.

GROVE,

For Plaintiff' in error.
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