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At the Apul Telm, 1858, ‘of the Lee County Circuit
Court, the plaintiffs in-ervor: filed:theirBill of Complaint on.

the chancery side of .said Court; against the defendants in %

error, to theeffect following.: .. = .-

-That on or about the first;day of T une, 1854, said piainﬁﬁ'
in error, Brill, purchased. of said.-plaintiff-in - error, Rocka-
feller, the N. E. % of S. Ww. Iof Sectxon 15, Town 20,
North, Range 8, East 4th P M, in said Lee County, for
which h¢ paid. him $100; that- the said’ Rockafellel on the
16th day of September, 1854, executed to the said’ Brill a
deed for the said premises, “which deed was duly recorded in
the Recorder’s Office of said Lee County on the 9th day
of April, 1855, and contained the usual covenants for title and
a general warranty; which said covenants are still binding
upon the said Rockafeller. That the said Brill immediately
entered into the possession of said premises and has.cver
since continued in the posession of the same.

That the said Rockafeller on the 17th of December, 1853,
entered the said land at the United States Land Offlice in
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Dixon, in said Lee County, with and by virtue of a certain
Military Bounty land warrant, which said warrant was de-
posited and left with the Register at said Land Office; and
that the said Rockateller then and there received from the
said Register a certificate of the entry of the said land, com-
monly called a Duplicate Certificate, in the words and figures

following :

“Dixon, Iilinois, December 17th, 1853. Military Land
Warrant, No. 37655, in the name of Aaron Slack, has this
day been located by Agesilaus Rockafeller upon the N. E.
1 of S. W. 1 of Sec. 15, T. 20, N. R. 8, E. of 4th P. M. sub-
ject to any pre-emption claim which may be filed for said
land within thirty days from this date.  Contents of tract
located, 40 acres.” [Signed] “Hugh Wallace, Register.”

That there was no pre-emption claim filed for said land
within said thirty days nor at anytime thereafter.

That at the November Term, 1857, of Lee County Circuit
Cowrt, the defendant Stileslbrought an action of ejectment

against said Brill to recover the possession of said premises
and eject the said Brill therefrom, which was still pending in

said court;-and that Stiles was endeavoring to prosecute the
same to effect against the said Brill. That the title of the said
Stiles to said premises consists of a deed from said Soule and
wife to said Stiles, bearing date July, 18th, 1856; and that the
title of said Soule consisted of a patent from the United
States to him, bearing date November 1st, 1855, which patent
was issued on a certificate of entry of said premises from
the Register of the Dixon Land Office aforesaid, dated the
16th of June, 1855, and was issued long after the entry of

the said lands by the said Rockafeller as aforesaid.

The Bill prays that the said Stiles & Soule {may be made
parties defendants | and that they be summoned to answer
&c.; but not to answer under Joath, the same being waived;
that the said Stiles may be restrained by injunction from
further prosecuting said action of ejectment, or instituting
any other proceeding at law for the recovery of the said
premises or any part thereof; that the patent issued to Soule
be vacated and set aside &c., and also prays for general re-
lief; which Bill is sworn to by complainants. ;

At the November Term, 1858 of said Court, the defendant
Stiles filed his separate answer to said Bill, admitting that he
believed it to be true that Brill purchased the land of Rocka-
feller as stated in the Bil]; that as to the purchase of the land




=T

o

10

11

14

15

from the United States, or the location of the same with a
Military Land Warrant, by the said Rockafeller, he believed
it to be true that an attempt was made to locate said land by
said Rockafeller, and that a certificate of entry as set forth
in the Bill was issued by the Register of said Land Office to
said Rockafeller as alleged in the Bill; but further answer-
ing says that said entery so attempted to be made by said
Rockateller, by said Land Warrant, was in fact void for
some cause not now known to said defendant; and was by the
Government of the United States cancelled and annulled by
cid through the order of the Commissioner of the General
Land Office; and that after the said location and entry of
said land had been so cancelled the same was sold by the said
Register to said Sovle; and a patent thereof issued to hini as
alleged in the Bill; and that Soule conveyed the same to
Stiles as alleged in Bill of Complaint; and that Stiles com-
menced an action of ejectment to recover the possession of

said lands and is prosecuting the same as alleged in Bill.

To which answer the complainants below filed a general

replication.

At the November Term, A. D. 1860, of said Court, the
following proceedings were had and orders made in said canse:

“On this day [Dec. 23, 1860.] came the complainants by
Edsall & Shetlield their solicitors, also came the detendants
Ly Ileaton & Goodwin their solicitors, and the com-
plainants motion for an injunction coming up for hearing, is
by the Court overruled. And thereupon the defendants
moved to dismiss this case for want of equity, which said
motion is by the Court sustained, and this case is dismissed.
It is ordered, adjudged and decreed by the Court that the
said complainants pay all the costs in and about this suit ex-

pended, and that exccution issue against them therefor.”
The errors assigned are as tollows :
Firsr, The Court below erred in not granting the Injune-
tion and rendering o decree for the relief prayed for.

BSreoxn,  The Court erred in dismissing the complainants

D,

Bill for alleged want ot equity.

Timep,  The Court crred in rendering o decree against
complainants, helow, for costs. JAS. K. EDSALL,,,
Att’y for Plifs, in Frror.
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Supreme Conrt of Jllinois,

THIRD - GRAND ' DIVISION.:

APRIL -'I"E-R;\__I,v A. D, 1864.

HENRY BRILL AND' AGESILAUS ROCKAFELLER,
3 PLAINTIFFS IN ERROE
ELIAS B. STILES AND FREDRICK A. SOULE,

DErENDANTS _’m Emzon.{_

Abstract of Record

At the April Term, '.‘L%S of the Lee County Circuit
Court, the plaintiffs in. error filed thelr Blll of Complamt on
the chancery- side Gf “said Lomt amunst the defendants in
error, to tlieeffect follotwings &~ ¢ !

That on or about the first day b’"f‘"iﬁﬁ?fﬁ%iﬁéﬁﬁE)ini.:n—tiﬁ’
in error, Brill, purchased of &aid plaintiffin - -error, Rocka-
feller, the N. E. f of S. W. % of Section- 15, Town 20,
North, Range '8, East “4th " P. M, in| smd Lee’ County, for
which he p'nd him . blOO that the saidRockafeller, on the
16th day of September, 1854, executed to the said Brill a
deed for the said premises, which deed was duly recorded in
the Recorder’s Office of said Lee County on the 9th day
of April, 1855, and contained the usual covenants for title and
a general warranty; which said covenants are still binding
upon the said Rockafeller. That the said Brill immediately
entered into the possession of said premises and has ever

since continued in the posession of the same.

That the said Rockateller on the 17th of December, 1853,
entered the said land at the United States Land Office in
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Dixon, in said Lee County, with and by virtue of a certain
Military Bounty land warrant, which said warrant was de-
posited and left with the Register at said Land Oflice; and
that the said Rockafeller then and there received from the
said Register a certificate of the entry of the said land, com-
monly called a Duplicate Certificate, in the words and figures
following :

“Dixon, Iilinois, December 17th, 1853. Military Land
Warrant, No. 37655, in the name of Aaron Slack, has this
day been located by Agesilaus Rockafeller upon the N. E.
1 of 8. W. 1 of Sec. 15, T. 20, N. R. 8, E. of 4th P. M. sub-
ject to amy pre-emption claim which may be filed for said
land within thirty days from this date.  Contents of tract
located, 40 acres.” [Signed] “Hugh Wallace, Register.”

That there was no pre-emption claim filed for said land
within said thirty days nor at anytime thereafter.

That at the November Term, 1857, of Lee County Circuit
Court, the defendant. Stiles brought an action of cjectment

against said Brill to recover the possession of said premises
and eject the said Brill therefrom, which was still pending in

said court;-and that Stiles was endeavoring to prosecute the
same to effect against the said Brill. That the title of the said
Stiles to said premises consists of a deed from said Soule and
wife to said Stiles, bearing date J uly, 18th, 1856; and that the
title of said Soule consisted of a patent from the United
States to him, bearing date November 1st, 1855, which patent
was issued on a certificate of entry of said premises from
the Register of the Dixon Land Office aforesaid, dated the
16th of June, 1855, and was issued long after the entry of

the said lands by the said Rockafeller as aforesaid.

The Bill prays that the said Stiles & Soule _may be made
parties defendants and that they be summoned to answer
c.; but not to answer under “oath, the same being waived;
that the said Stiles may be restrained by injunction from
turther prosecuting said action of ejectment, or instituting
any other proceeding at law for the recovery of the said
premises or any part thereof; that the patent issued to Soule
be vacated and set aside &e., and also prays for general re-
lief; which Bill is sworn to by complainants.

At the November Term, 1858 of said Court, the defendant
Stiles filed his separate answer to said Bill, admitting that he
believed it to be true that Brill purchased the land of Rocka-
feller as stated in the Bill; that as to the purchase of the land
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from the United States, or the location of the same with a
Military Land Warrant, by the said Rockafeller, he believed
it to be true that an attempt was made to locate said land by
said Rockafeller, and that a certificate of entry as set forth
in the Bill was issued by the Register of said Land Office to
said Rockafeller as alleged in the Bill; but further answer-
ing says that said entery so attempted to be made by said
Rockafeller, by said Land Warrant, was in fact void for
some cause not now known to said defendant; and was by the
Government of the United States cancelled and annulled by
and through the order of the Commissioner of the General
Land Oflice; and that after the said location and cntry of
said land had been so cancelled the samne was sold by the said
egister to said Soule; and a patent thereof issued to him as
alleged in the Bill; and that Soule conveyed the same to
Stiles as alleged in Bill of Complaint; and that Stiles com-
menced an action of ejectment to recover the possession of

said lands and is prosecuting the same as alleged in Bill.

To which answer the complainants below filed a general
replication.
At the November Term, A. D. 1860, of said Court, the

following proceedings were had and orders made in'said cause :

“On this day [Dec. 23, 1860.] came the complainants by
Edsall & Sheffield their solicitors, also came the defendants
by Ileaton & Goodwin their solicitors, and the com-
plainants motion for an injunction coming up for hearing, is
by the Court overruled. And thereupon the defendants
moved to dismiss this case for want of equity, which said
motion is by the Conrt sustained, and this case is dismissed.
It is ordered, adjudged and decreed by the Court that the
said complainants pay all the costs in and about this suit ex-
pended, and that exccution issue against them therefor.”

The errors assigned are as follows :
Frrsr, The Court below erred in not granting the Injunc-
tion and rendering a decree for the relief prayed for.

Stconp, The Court erred in dismissine the complainants
b bl

Bill for alleged want of equity.

Tumo,  The Court erred in rendering a decree against
complainants, below, for costs. JAS. K. EDSALL, ®
Att'y for PHis. in Error.
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Jamcson & Morse, Printers, Chicago.

~In the Supreme Court of Illinois,
THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1864,

HENRY BRILL anp
AGESILAUS ROCKATFELLER,
LPlaintiffs in Error,
vs. -
ELIAS B. STILES axp
FREDERICK A. SOULE,
Defendants in. Eyror.

BRIEF OF DEFENDANTS IN ERROR.

The bill filed in this case seeks to enjoin a suit, pending at the time
of filing the bill, in the Lee county Circuit Court, in which Stiles, one
of the defendants below, was plaintiff; seeking to recover, in an action of
ejectment, the possession of the premises described in the bill from Brill,
one of complainants below and defendant in said ejectment suit. The
only allegation of the bill showing, or attempting to show, an equitable
right in complainants to the premises, is the allegation that “Rockafeller,
on the 17th day of December, A. D. 1853, entered the said tract of land
at the United States Land Office, in Dixon, in said Lee county, with and
by virtue of a certain military bounty land warrant, to wit: Land war-
rant number 87,655, which said land warrant was deposited and left with
the Register of said land office; and that said Agesilaus Rockafeller re-
ceived of and from said Register a certificate of the’ entry of said land,
commonly called a duplicate certificate, in words and figures as follows:

¢ Drxon, Illinois, December 17th, 1853.

‘ Military Land Warrant No. 37,655,in the name of Aaron Slack, has
this day been located by Agesilaus Rockafeller, upon the N.E. % of S.W.
T of Sec. 15, Town 20, N. range 8, E. 4th P. M., subject to any pre-emp-
tion claim which may be filed for said land within thirty days from this
date. Contents of tract located, 40 acres. ]

“¢[Signed] HUGH WALLACE, Register.””



Bill shows that the United States afterwards conveyed the same
land, by patent, to defendant, Soule.

Upon this showing the defendants submit :

il

That the complainants show no equitable title or interest in the land;
that the mere act of depositing a land warrant with the Register does
not, in fact, constitute an entry, no matter what complainant may call it;
that under the law, 5

See Act of Congress of Sept. 28th, 1850,

and the regulations of the Commissioner, issued thereon, a written appli-
cation by the warrantee must be made to the land officers to enter the
land, and the warrant must be relinquished, in due form, to the United
States. Under the act of 22d of March, A. D. 1852, making bounty land
warrants assignable, and regulations of commissioner thereunder, this
application and relinquishment must be made by the legal assignee. It
is not averred in the bill, nor does it in any manner appear, that said
land warrant was assigned by deed or instrument of writing, according
to such form, and pursnant to such regnlations * as was preseribed by the
" Commissioner of the General Land Office.”

1t does not in any manner appear, from said bill, that said land was
subject to entry or location by military bounty land warrants. It not be-
ing averred that, at the time of such attempted location, there was no
“actnal settlement and cultivation on said land.” '
See Act Congress of 28th Sept., A. D. 1850, Sec. 3d.

It is submitted, that there is no act of Congress authorizing or di-
recting the Register to issue such a certificate as the one set forth in the
bill, and no act of this State making them evidence of any fact, whatev-
er; and in the absence of such laws, nothing is to be presumed upon the
faith of said certificate ; but if the law were otherwise, still the certifi-
cate does not show any right in Rockafeller, but rather in Aaron Slack,
if in any person.

In the case of MeDowell vs. Morgan, 28th [IL., 528, cited by plain-
_ tiffs in error, all these objections were met by averments in the bill.

This bill, to give the complainant a prima facie, equitable title to the
land, should have averred that the entry was in the name of Rockafeller;
that he was the assignee and owner of the land warrant ; that it was lo-



cated, and that he made the application to locate it, in the manner and
according to the law, or the rules and regulations of the land office ; or it
should have shown, specifically, what was done, showing enough to show
a compliance with the law and regulations of the land office ; and in the
absence of such showing the court will presume that the patent was le-
gally and rightfully issued to Soule.

IL.

The bill does not show that the complainant, Brill, had not a good
defense to the ejectment suit at law. The bill alleges that the title of
Stiles is a deed from Soule and wife to him. It does not aver that such
deed was a deed of this or some other land ; that it was in due form of
law, or that it, in fact, conveyed the title from Soule to Stiles. The
suit in ejectment was still pending, the court had not as yet passed
upon the legal title, and it is submitted that no bill like the present
lies until the court has passed upon the legal title.

But even if the law is otherwise, still the complainant must then
show, by legal averment and statement, that there is clearly no defense
at law ; that is, he must aver and show that the plaintiff in ejectment
has a good, legal title on which he would be entitled in ejectment to
to recover the premises.

GEO. P. GOODWIN,
Aty for Defendants in Error.
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STATE OF ILLINOIS, ) " ~ X
SUPREME COURT. he uplu of #he State of INinwis,

To the Sheriff of .~ e .. County, GREETING

U LN SD, Chy the recosd (m(/ ,//maecf/ 72, and alic v the rendiion’ ¢ /
// e/ //4(?/%@7&/@ %D @ /& b chock was on the . é:/v. e
(é/&wz//_) /‘i/ﬁ ................................... %wmf/ le /azy 7% c/%zwéﬂw 1/0200/ /é/mcwz

a2, aﬂ(/mu’..%__ o M dmz/ z‘/a/ 72072 /.ed/f) cLLor /(zl/ uz/wz/mm/ Lo // 24 é{?/lé/{/ /

2

//ymz / __________________ ,

_wd we aie/ w%wma/g/
ro/;y&/ e ] i e s A SN e record and /aaowc’z/ L72q7d r/
2 &w/ J[am,/ /z&f//mwz/g we/ /?zyw rzmmz/ Lo / / /m/////o tnelo owr j//za//zc/
] Cowt/ / ther SHlate o// e notd, al (}//mwa e //azy Lhe /zz//aow //mra/
lo covtecls Ly crsors n the dame, . (/zw Vit aud 12@ANINCH, RCCOLUL /7 lo Lo -

< Sherefore, We Fonnand [ au, " That ty geod and éﬂ/ﬂ/ﬁzwz o
your G (mmy ot /wc’ nolive lo the sacd L M/:))SW _____ Ay

/ung/éj/ Sl

lo and afificar /aﬁa, e //m/ lees c/ our sacd
& /?4/470//&0 50/&4/ @l e next Lo f/ Jarid g&m"/ lo b folden at O//a(w/
i/ said C%:z/e o e /w QY/MJ(/KJ% (///cx lhe third /)//[wm?z], v & ///21//
wext, Lo foaid the recowd and /»mwa(/ "7 t%zwm(/ aud the crioes a/{c/%a/ /
] _shall see /&‘ and /4(6//67‘ lo di and receve what said Conit
4/@// om/m?) 122 Lhed /e/a% and #ave 4 o et Meie Mhe names 74) oo by )
whony 4 /w& J/a/?}m/e e dacd, Z—’C_Mﬂ 5@&497" Faed e c// ______

nctee, /o/o///éﬂ il thes wid.

&3/7 LV/("?(AI P, 7 e

Witness, The Jton. _,éa.’aa—#.—,ﬁalm, Ghief Juslice of our

satd Gougl, and the Feal thereof, at Ullawa, this. [EE2
day. of =~ - inthe year of our Locd Cne
g/mudaml (/‘)l _{/n‘ Hundeed and Fixt: 1~ jo—u/)/
P 3 | — BV

Lhr

Lleck of the I c/-ll/léel;l-c.!-m o,
§ - 710 Lin &/f/&
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NPT OB ILLINOIS

LA SALLE COUNTY. This @ertifies, That the annexed Notice in 77 £ez’

TATE CF ILLINOIS, Sversie Covst—Withi pf/ A Ll / 5 1 i
S“fm ;.I\elll lelllrd (:ll x:‘nl l)nb\i:‘-nrn:\l ot zcwI Qtn'.:,‘ B Md : &)/ ’*’»/C [’{/‘f —/______Was 1nser Ledl;z_- L B
enry B Agesiluus Rockatell 3. " Eli B. . . e
Stile. 1‘")'6’ Frodelck 4. Soulc.  Eiror th Lo sonsty Weeks successively in the OTTAWA TFree TrADER, a weekly
ircui, Court. e b o Liee
Ol deh o bt o vt o s Roctes newspaper published at Ottawa, La Salle County, 111m018,
preme Court to reverse a judgment ob: i
| Elias B. Sties und Fredericl A.: Souje ng commencmﬂ' with the number of said paper dated  Zzd—_.

II nry Brilland
cuit Court of Le
now pending in su
Writ of Scir Facius .

Agesious Lml.ul cllow in the said Cic-,
g 1 Writ of Erroris
3 and whereas, a
Leen duly |~>uz.d herein, re-
‘| turnable on - the flest day of the nexs tera of the safd
A Supreme Court, to be holden at Ottawa, in said State,
on the first Tuesday »fter the third \lunday in April
‘| next, according to Juw; and whoreas, a! 80, it appears
by u.didavit, on file in.tl ¢ Cierk’s unnu. of said Supreme {EE S 57”

(/A . 1864#. and ending with the number dated
:,z_,,g,/)/,‘; ,l///f; A. D. 186 4~

Court, that tie sail Frederick A, Soule i3 n non-resis
dent of the State of I linols, and withous the reach of
the prosess of saud Supreme Court,

Now, therefore, you, the said Feedericic A, Soule, the |
said defendant In error,nhose non residence appears as
aforesaid, are hereby notifizd to be and wppear before
* the justices of =aid Supreme Court, at t ¢ next term of
said Court, to-be holden at Ottawi, in said State; on
the first Tuesday after the thivd Monday in April next,
to hear the Record and preceedings brought into shid
Supreme Conkt on reinen of said Writof hrmr and the |
errors assigued,if you shill see iz, and further do and
receive vhat the Gourt shall order in this behalf, .

. Dated this tiventy-third day of January, A. D, 1!6! o A
L. LELAND, Clark! / / (':2:‘5 /7
7 /< I

J.hu:s K. ED- \LL, Attornz _/ Jor Pligutigsin Errar
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