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Pages 1 and 2.

Pages 2, 3, 4 and 5.

Pazes 5 and 6.
Paze 6.

Page 7.

Pages 7 and 8.

Pago: 8 and 9.

Page 9.

Page 9.

Pages 10, 11, 12, 13 and 14.

STATE OF [LLINOIS, SUPRENE GOURT,

TO APRIL TERM, A. D., 1858.

APPEAL FROM LA SALLE.

Epwarp NEARY, APPELLANT, vs. JaMEs CamILL, GUAR-
. DIAN OF/:I::B; Durry, et als, MiNors, APPELLEE,
fodioeera

Abstract of Record.

This was an action originally brought before a Justice of the
Peace, in the name of the plaintiff below, against defendant
below, to try the right of property in a certain mare, levied
upon by a constable, by virtuo of an execution issued by said
Justice.

- 1st. Notice to the constable, by plaintiff below, filed in the
office of the Clerk of T.a Salle County Court.

2d. Bond on appeal from judgment of Justice to La Salle
County Court, and transcript of docket of Justice of the Peace
of proceedings before him.

3d. Defendant moves to dismiss appeal. Motion overruled.

4th. Appeal dismissed for want of prosecution.

5th. Order dismissing appeal set aside by the Court.

6th. Defendant moves to dismiss the suit for want of proper
parties.” Motion overrnled by the Court, to which defendant
excepts.

Tth. Trial by jury, and plaintiff and defendant request the
‘Court to instruct the jury. Instructionsset forth in bill of ex-
ceptions. Jury find for the claimant.

8th. Defendant moves for an arrest of judgment and for a new
trial. Motions overruled by the Court.

9th. Court renders judgment for appellee.

10th. Defendant prays for an appeal to Supreme Court, which
is allowed.

11th. Bill of exceptions as follows :

Be it-remembered, that on the 8th day of December, A. b.,
1857, the same being one of the days of the December Term,
A. D., 1857, of the La Salle County Court, the counsel for the
defendant in this suit moved the Court to dismiss said suit for

s

SOV ==k =




want of proper parties thereto, which motion was overruled by
the Court, to which dccision of the Court, in overrnling said
motion to dismiss said sujt for want of proper parties thereto,
the counsel for said defendant then and there excepted.

And afterwards on the 8th day of December, A. ., 1857, the
same being ono of the days of the December Term of 4. D.,
1857, of the La Sulle County Court, this cause came on to be
heard by the Court and jury. Whereupon it was conceded,
that the mare in controversy, was the property of Ellen Duffy
in her life time ; that Ellen Duffy died leaving as her heirs at
law, John Duffy an adult, and Johanna Duffy, Catharine Duffy,
Margaret Duffy and Ellen Duffy, who are all minors; thatJames
Cahill, the claimant in this suit, was the legal guardian of said
minors; that Edward Neary obtained a judgment against said
John Dufty before a Justice of the Peace of said County, upon
which an execution was 1ssued and placed in the hands of a
constable.to execute ; that said execution was levied upon the
mare in controversy by said constable; that said Cahill gave
notice of a trial of the right of property, that the same was
tried, before the Justice, who issucd the execution, and came by
appeal to this Counrt.

The counsel for the claimant gave in evidenco a transeript
from the docket of the Justice, before whom the original trial
was had, which was in the words and figures following, viz.:—
(See transcript.heretofore. copiod).

No other or fupther proof- was given or offered in this suit.—
Whereupon the counsel for the claimant asked the Court to in-
struct the jury in the words and figures following, to wit :

1st., « The Court:is requested. to instruct the jury, that the
law is that “no person shall be deprived of his property except
by due.process of law.” !

2d, If the jury believe, from the evidence, that the minor
children, represented by James Cahill in. this case, owned,
amongst them, an undivided interest of four fifths in the horse
in question, then the constable had no legal right to seize upon
and sell their property on an execution against another person,
although that other person may haye owned an undivided in-
terest in the same property.

8d. A legal guardian under, the law.of the State is entitled to
the custody, and control of the personal property of his wards.

4th. John Duffy, the defendant in execution, would not have
bad a right to the exclusive possession of; the horse in question

T —
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as against his minor brothers and sisters, and the constable ;:‘1 A
could have no greater vight to the possession than he (J ohn) QA
had, excopt to hold it under the attachment or execution for the \ ‘\,{\\
purpose of sclling John Duffy’s interest. &‘

The Court is requested to instruct that if the proof shows the * \Q /
property, levied upon, to have been the joint property of theo ,‘f‘a \\‘\\‘ K’
four wards of Cahill and John Dufty, and that the consta.blelmsn§
lovied on the whole as the property of John, then hlo is o tres- \@“ 5:
passer ab initio as to the four wards of claimant.” >0\ Y \g

To the giving of which instruction thecounsel for said Neary 3 ‘\' Qi
then and there objected, but the Court overruled said objection ‘

N
A

NN

R N

and gave said instructions. To which decision of the Court in ™ RN
overruling said objection and in giving said instructions, the - "\ ‘»\ A
counsel for said Neary then and there excepted. Thereupon < *“\_. \h S
the counsel for said Neary asked the Court to instyuct the jury s‘z \ Q\
in the words and figures following, to wit: A N

«The Court is asked to instruct the jury, for said defendant, \_)l‘\ X \

that if the jury believe, from the evidence, that the property
in controversy was the joint property of John Duffy and minor N o

wards of said Cahill, and the same were levied upon by 2 con- « & Nt
stable, by virtue of an execution against said Dufty, the consta-

\ N
ble had a right to take possession of said property and hold the e\ Y \‘

same for the purpose of sale of John Duffy's interest in said
property, and they should find against the claimant Cahill.”
But the Court refused to give said instruction without an ad-
dition thereto, in the words and figures following, to wit: \ \ R
«If they find that the constable levied upon the interest of ! \ N
John Duffy only; butif they find from the evidence that he ). l
levied upon the entire property in the horse they ought to find ; M 1
N\
Y

for the claimant, if they find that his wards were _]omt owners \E}zl' N
of the horse with John Duffy.” B

/

«If the jury find from the evidence in this case that the con- =
stable levied upon the interest of John Duffy, such interest was . «
leviable and the constable had a right to take possession of the Q NN
horse levied on and sell the interest of said John Duffy, and '
should in that event find for the defendant. ]

But if thoy believe from the evidencethat the constable levied 7N
upon the entire property in the horse, such levy was wrongful
as to the other joint owners, and they ought to find for the
claimant, if they believe his wards were the joint owners of
the horse with John Duffy, the defendant in the execution:”

- e e
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Pagos 168 and 17,

To which decision of the Court in refusing to give said in-
structions without said addition therecto, the counsel for said
Neary then and there excepted ; and thereupon the Court gave
the jury the said instructions with the said addition thereto,and
the counsel for said Neary then and there excepted to the same.

Whereupon the jury retired to consider of their verdict and
returned into Court with a verdict for the claimant. Where-
upon the counsel for said Neary moved the Court for a new
trial becauso said verdict was against the law of the case and
against the evidence, which motion wasoverruled by the Court,
and the said counsel moved an arrest of judgment, which mo-
tion in arrest of judgment was overruled by the Court.

To which decision of the Court in overruling said motions for
a new trial, and in arrest of judgment, the counsel for said
Neary then and there excepted and prays that this bill of ex-
ceptions may be signed, sealed and made a part of this record,
which is done.

(Signed,)  J. C. CHAMPLIN. { seAL. }

12th. Bond on -appeal from judgment of La Salle County
Court, to the Supreme Court.
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