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Supreme Court of Illinois

Town of Ottaws

VS.

Walker et al
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STATE OF ILLINOIS, SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, a. . 1859.

Error to La Salle County.

Town oF OrrAwA AND Pmiro Linprey vs. GEorcE . WALKER AND
RicaARD THORNE.

ABSTRACT OF THE RECORD.

Bill directed to February term, 1859, of La Salle Cireuit Court; filed,
November 12th, 1858.

Bill alleges that on the 3d day of September, 1858, there was filed in
the office of the Clerk of the County Court of La Salle County, a certifi-
cate in writing, in substance as follows:

At a town meoting, held at the Court House in the City of Ottawa, on
Tuesday, April 6th, 1858, George B. Macey was chosen moderator, and J.
D. Pennell clerk pro tem.

«At three o’clock of the same day J. D. Caton presented a petition for
a tax of one-half mill on each one dollar valuation of the taxable property
in the town of Ottawa, to be assessed for the purpose of repairing roads
and bridges; and that the commissioners appropriate $150 of the same
towards repairing or building a road or bridge near the residence of L.
Leland.

«And, at four o’clock on the same day, L. B. Delano presented
a petition for a tax of two mills on each dollar valuation of taxable
property, to be assessed for the purpose of building a free bridge across
Fox River, near the Aqueduct: all of which was presented in due form
and unanimously carried.

“STATE OF ILLINOIS, I do hereby certify that the foregoing isa

La Salle County, } > true copy of entries of votes for raising money
made since the last annual meeting of the Board of Supervisors and re-
corded in the Town Books.

“Witness my hand, this 2d day of September, A. D. 1858.

J. B. RICE,
Town Clerk of said Town.”

That about the hour of 8 o’clock, P. M., of the day on which said town
meoting was held, by the direction of the clectors then present, the bal-
loting for officers of said town was suspended for the purpose of transact-
ing tho general business of the day, and, thereupon, said meeting did
transact such general miscellaneous business, and the petition presented
by Caton was acted upon and the tax therein mentioned voted, which
business occupied about ten minutes, and, thereupon, the moderator an.
nounced that the miscellaneous business was closed, and the balloting
was again resumed ; and, at the time said announcement was made, no
order was made by the electors for the transaction of any other business
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of a miscellaneous nature; and, afterwards, about the hour of 4 o’clock,
on said day, and after many of the electors, who were assembled at the
time said announcement was made, had left said meeting, the action
upon said petition presented by Delano was had as mentioned in said cer-
tificate, the balloting for the ofticers of the town having been suspended
for that purpose.

That the Aqueduct mentioned in the said certificate is within the corpo-
rate limits of the City of Ottawa. That said city is incorporated by an act of
the General Assembly, approved, Feb. 10th, 1853; and that, in and by
said charter, exclusive power is given to the City Council to open, alter,
abolish, widen, extend, establish, grade, pave, or otherwise improve and
alter, repair streets, avenues, lanes and alleys, and other public highways,
and to establish, ercct and keep in repair bridges.

That, by See. 1, Art, 5 of said charter, it is provided that “the City
Council shall have power and authority to levy and collect taxes upon
all property, real and personal, within the limits of the City, not excced-
ing one-half of one per cent. per annum upon the assessed value thereof,
and may enforce the payment of the same in any manner to be pre-
scribed by ordinance, not repugnant to the Constitution of United States
and of this State.”

That there is no highway crossing said Fox River at or near the Aque-
dunct except the same be within the limits of the City of Ottawa.

That by Sec. 4 of an act to incorporate towns and cities, approved Feb.
10th, 1849, it is provided that “the corporate authorities of cities, incorpo-
rated under any special act, shall have power to pass all the ordinances
and by-laws, and possess all the powers authorized under the laws and
amendatory acts incorporating cither of the cities of Springfield or
Quiney.”

That by an act entitled “An act to reduce the act incorporating the City
of Springfield, and the several acts amendatory thereof, into one act, and
to amend the same,” approved March 2d, 1854, and by Art. 5, Sec. 4 of
said act, it was provided that “the City Counecil shall have power, within
the jurisdiction of the city, by ordinance, to have the exclusive control
and power over the streets, alleys, and highways of the city,and to abate
and remove any of the encroachments or obstructions thereon; to open,
alter, abolish, widen, extend, streighten, establish, regulate, grade, clean,
or otherwise improve the same, to put drains and sewers therein, and
prevent the encumbering thereot in any manner, and protect the same
tfrom any encroachment or injury. To establish, erect, construct, regu-
Jate and keep in repair bridges, culverts, and sewers, sidewalks and
cross-ways, and regulate the construction and use of the same, and to
abate any obstructions or encroachments thereof.”

That by See. 1, Art. 10, of said city of Ottawa, it is provided that “The
inhabitants of the City or Ottawa are hereby exempt from working on
any road beyond the limits of the city, and from paying any tax to pro-
cure laborers for working on the same.”

That the complainants are taxpayers and property owners in the town
and in the city of Ottawa.

That the Board of Supervisors of La Salle county, at their annual
meeting, passed an order that said tax for said Fox River bridge be
assessed upon said town, and that Philo Lindley, Clerk of the County




Record. Court, will, unless restrained by the court, extend said tax on the col-
lector’s book of said town.

6 & 7 Charges that said two mill tax has never been legally assessed, and
that the town meeting had noright to pass any resolution to levy said tax,
at the time, when the vote, mentioned in said certificate, was taken.

That said certificate does no show that said tax was voted at any town
7 meeting of the town of Ottawa.

That no town meeting had a right to direct the building of a bridge
within the City of Ottawa, or to raisc any tax therefor, or to direct con-
cerning the location or construction of any bridge or bridges within the
City of Ottawa, or to direct the imposition or assessment of any tax for
such purpose, but that such power is, by law, vested exclusively in the
city ; and that said City Council of said city have never directed or per-
mitted the construction or erection of any bridge across Fox River at the
point mentioned in said certificate.

PRAYER.

g  That said Lindley be restrained from extending said two mill tax upon
the collector’s book of the town of Ottawa, and that upon the final hear-
ing of the bill the injunction be made perpetual.

{ 9  Injunction issued Nov. 13th, 1858, and served Nov. 15th, 1858.

' At November Term, A. D. 1858, defendants moved to dissolve the in-
10 junction, which motion was then and there overruled by the court; and
11 afterwards, and at said November Term, A. D. 1858, it was ordered,
192 adjudged, and decreed by the Court that the said injunction be made per-

petual, and that the said Lindley, his clerks, &c., be forever enjoined from
extending siad tax upon said tax book.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, a. p. 1859.

TOWN OF OTTAWA AND PHILO LINDLEY »s. GEORGE E.
WALKER AND RICHARD THORNE.

Error to -La Salle County.

BRIET.

The Court has no power to go bhack of the record and determine the
regularity of the proceedings at the town meeting. Art. 8, Sec. 1 of the
Township Organization Law, Cooke’s Stat., 331, provides that “the
Moderator, chosen to preside at the annual or special town meeting, shall
regulate the business and proceedings thercot, and skall decide all ques-
tions of order.” His decision is conclusive, and its correctness cannot
be disputed.

Art. 10, Sections 2 and 3, Township Organization Law, Cooke’s Stat.,
332-3, plond(.s that the Clerk “shall transcribe, in the book of the re-
cords of his town, the minutes of the proccedings of every town meet-
ing held therein, and he shall enter in Lis book every order or direction,
and all rules and regulations by any such town meeting.”

« He shall deliver to the Supervisor, before the annual meeting of the
Board of Supervisors of the County, in each year, certified copies ot all
centries of votes for raising money, made since the last meeting of the
Board of Supervisors, and recorded in the towan book.”

The transeript of the Town Clerk shows that the petition for the two
mill tax *was presented in due form and unanimously carried.”

The proceedings are regular upon the face ef the record, and the re-
cord must l:/h]\m as truc

The 355 xzo/ Ak o /50'/ é—rﬁ:‘zjﬁiégwéé’“’"‘””‘/ Zz ‘C"‘"

Aurt. 3, Sce. 1, Town. Org. Law, Cooke’s Stat., 826. The law provides
that town mcctings shall bc held within the town, and the Court will
presume that the meeting was held at the proper place, when the bill
does not allege that it was not.

The law only requires a certified copy of the “entries of votes for
raising woney,” and it is not necessary to set forth the whole pro-
ceedings.

Sess. Laws 1868, puge 800; 10 Miss. 410, The City Cowncil is not
vested with exclusive power over Lighways and bridges within the
city limits, unless such highways and lm(l"c’ were (-ambhahed and con-
structed by the city authorities ; the Council ]l.l\CO\ClllSl\'C power, and it is
their duty to construct lnwlnvm s and bridges for the benefit and conveni-
enee of the people of theeity, but they are not bound te construct roads and



bridges within the city limits for the benefit and convenience of the
people of the town; that is a duty which devolves upon the town autho-

rities alone, and their power to perform it is coequal with, if not superior
to, that vested in the Council.

Sess. Laws 1853, page 314. The city charter provides that “the in-
habitants of the city ot Ottawa are hereby exempt from working on any
roads beyond the limits of the city, and from paying any tax to procure
laborers for working on the same.”

Tt is manifest, from this clause, that the legislature intended to recog-
nize the right of the town to tax property within the city for road pur-
poses, and to limit the application of the tax to improvements within
the city.

Private Laws 1854, 2d Sess., p. 85. The act giving cities incorporated
under any general or special acts, the same powers possessed by the cities
of Springfield and Quiney, was passed Feb. 10th, 1849 ; the amendatory
act, giving the city of Springfield exclusive power over highways, was
approved March 2, 1854, and therefore did not come within the provi-
sions of the act of Feb. 10, 1849, which was not intended to include
amendments that might be made atter its passage.

The Court below had no authority to render a decrce before the term
to which the bill was directed. The appearance of the defendants was
only for the purpose of a motion to dissolve, and gave the Court no
jurisdiction to render a decree at that term.

It was error for the Court to render a deeree upon the bill alone,
without the defendants being called, or in default.
D. P. JONES,
For Plaintiffs in Lirvor.
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STATE O lgolt;\%IN IOIS:}SS.‘ @he People of the State of Illinois,

To the Clerk of the Court for the County(/% o el Grezting:
%Bﬁ‘tﬂ[ﬁﬁ, I the eecord and /momc(/[nfd, as also in’ the renditon //
= ~——
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dWitness, e Fon. (/’2/3}/ 2D, Gaton, %’/u/e
‘/’/‘Mé}'/’/ /)/ o’ saild Cowit, and the' SFal
: C% S e ”//z’(m % Oui> _Loid
!

ont howsand /'/'7// fundsed 4//:1:/57/7//- ............... v.
7 / fz ? I

Clerk of the Spureme Comt,
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S A O T TN OIS, Ly, @he People of 1he State of Ilinsis,

To the Sheriff of the County of &L ol Le

———— Greoting :

%L‘L‘HHSB, In the record and proceedings, and also in the rendition of the Judgment
of a plea which was in the & etcoolf R Court of @t fcc-«a»k

County, before the Judge thereof, between b ok oen & @W
plaintiffy and % (700"00“'& (977 @AZW - %:éd O/t,»‘\,«ﬂ\(@? g

defendant$ , it is said that manifest error hath intervened, to the injury of the said

@Wa«/élﬂ-— SraEmi : —— i N8

as we are informed by %A/L complaint, —MM——— the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof. to correct

the errors in the same, in due form and manner, according to law; Therefore, 1Ve
@Command 1)ou, That by good and lawful men of your COWOU give notice 1o the said

Feoipe BT e S hiisd) S — &

that %7 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear !the records and proceedings aforesaid, and
the errors assigned, if%y shall see fit; and further to do and receive what said

Court shall order in this behalf; and have you then there the names of tho by whom
you shall give the said M < MZ{% i %\CM %‘W& e
notice, together with this writ.

UWess, The Hon. JOHN D. CATON, Chief Justice

B of our said Court, and the Seal thereof, at Ottawa,

= this 30 25 day of Atat in the

= Year of Our Lord One Thousand Eight Hundred
and Fifty-2¢Cuce  —

i, =

Clerk of the Supreme Cowrt.

LML
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