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81478 oF TLLINo1s SUPREME COURT, } a5, @Z___g ( f . @
- Ibird Graid Division, Cce Foar
Nelzon C. Roe vs. LaFavetre Hulbert and William Hulbert, ] L
rror to Cook County Court of Cemmon Pleas. ‘ e

T AVPrARING BY AFFIDAVIY ON FiLE IN a"/ f{’ j ' . ) [
[ the Cierk's office of said Bupreme Court in and for the Vo = < &¢ % - &'
Division and 8'ate aforesa d in the above entitled cause,
that LaFayette Hulbert and William Huibert, the above-
n;_ni):-d ({e eu%amst;n erro}f. are n;nu-fregidems of the tgt?tle f i
of Iilinois and without the reach o ¢ process of this QD‘/)
Court: and & writ of error having been duly sued out in dﬁ’ e Pt A e cx0 Ls
the above entitled cause, and & writ of scire faclas having o
been issued thereon, according to law, returnable on the L4 3
secor d Monday in June next, the same being the first day e G /- = e ]
of the next term of said Supreme Court, then to be holden ) M Jwﬁlﬂd
at Ottawa iu said State. : -

Now you, the said defendents in error, whoses non-

residence appears as above, are heoeby notifled, that you 2 ?

be and appear before the Justices oI our said Supreme CAlnn _d/ Z

Court at the next term thereof, to be holden at Ottawa in %

said State, on the second Monday in June next, to hear the

records and proceedings in said cause and the errors as- '3

signed, if you hal see fit,and further to do and receive
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82471 oF TLLINOIS SUPREME COURT, } -
= hird Grand Divisiou, 4 3
Nelson C. Roe vs. LaFayette Hulbert and William Hulbert, |
Error to Cook County Court of Common Pleas.

I’I‘ APPEARING BY AFFIDAVIT ON FILE IN
| the Clerk’s office of said Supreme Court in and for the

Division and State aforesa:d in the above entitled cause e o r
that LaFayette Hulbert and William Hulbert, the ahove- | é% T 7 ) £ (& < d f(;ww
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named defendants in error, are non-residents of the State
of Tllinois and without the reach of the process of this s
t‘Chourgz and %,‘t?l;jit of error gxavingt been dulg siued, out in ,:’i /D

e above entitled cause, and a writ of scire facias having ~/ é!d—/’f_‘
heen igsaed thereon, according to law, returnable on the (/j /= B I I Pae DO <32, / - e
second Monday in June next, the same being the first day ¥
of the next term of said Supreme Court, then to be holden
at Ottawa in said State. .

Now you, the said defendents in error, whose non-
residence appears as above, are hereby notified, that you
be and appéar before the Justices of our said Supreme
Court at the next term thereof, to be holden at Ottawa:in
said State, on the second Monday in June next, to hear the
records and proceedings in said cause and the errors as-
signed, if you shal! see fit,and further to do and receive
| what said Court shall order in this behalf. Attest,

: L. AND, Clerk. ? ; : E
{ Dated this 3d day of A'pril. A.D.1856. axerg - (J(& £ Z‘ % 6 ! /Z Z"J
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STATE OF ILLINOIS, SUPREME COURT.
To June Term, 1856.

Newson C. Rag, Plaintiff in Error, vs. WirLiam Hur-
BERT and La Faverre HuLsert, Defendants in Error.

~Error to Cook -Common Pleas.
ABSTRACT OF THE RECORD.

Tars is an action of debt upon a Judgment of the Suprenie Court of the
state of New York, commenced in the Cook County Court ot Common
Pleas, July term, 1854,

William Hulbert and La Fayette Hulbert, plaintifis, by Goodrich &
Scoville, their attorneys, complain of Nelson C. Rae, defendant in this
suit, of a plea of debt, that he render to the said plaintifts the sum ot
twelve thousand dollars, which he owes to and unjustly detains from the

said plaintiffs. TFor that, whereas heretofore, to wit, on the 28th day of

Aprily 1854, at a term of the Supreme Court of the state of New York,
for the county of New York, held in and for said county in said state, be-
fore the Honorable the Justices of said Court, the said plaintiffs, by the
consideration and judgment of the said Court, recovered against the said
defendant as well a certain debt of ten thousand three hundred and forty-
two dollars and seventy-six cents, as also two hundred and thirty dollars
and sixty-nine cents, which, in and by the said Court, were then and
there adjudged to said plaintiffs for their costs, disbursements, and extra
allowance granted by said Court, whereof the said defendant was con-
victed, as by the record and proceedings thereof remaining in said Conrt
more fully appears, &e.

To which declaration the defendant pleaded,—

1. Nul tiel record.

2. Special plea as amended: That said Jjudgment, declared on as afore-
said, was obtained by fraud, and, after the formal part thereof, is in sub-
stance as follows, to wit: Becanse he gays that heretofore, to wit, on the
9th day of May, 1853, to wit, at the city and county of New York, in the
state of New York, the said plaintiff, continuing and intending to cheat
and defraud the said defendant, and obtain an undue advantage over
him, unlawfully, knowingly, designedly, and without having any claim or
demand in law or equity then subsisting against the said defendant, and
then and there commence an action in the Supreme Court of the said State,
against the said defendant in assumpsit upon promises, and did then and
there unlawfully, knowingly, and designedly, falsely pretend or claim in
their complaint insaid action damages to the amount of $9,750.69, together
with interest thereon from March 1, 1853 ; that afterwards, to wit, on
the 15th day of July, 1853, the said defendant served his answer in sajd
action denying the allegations of indebtedness in said complaint, and
claimed and alleged the fact that the said plaintiffs were then and there,
at the time of the commencement of said action, indebted unto said de-
fendant in the sum of $10,000 over and above all legal claims and de-
mands which the said plaintiffs then had against him for butter, produce,
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and merchandise had and received by said plaintiffs of and from the said
defendant before the commencement of said action, and which said sum
of $10,000 the said defendant was then and there, by the laws of the
state of New York, at the time of the commencement of said action and
of the rendition of the judgment hereinafter mentioned, available to said

" defendant by way of set-off or counter claim against the said pretended

claim of the said plaintiffs: that afterwards, to wit, on the second day of
August, 1853, the said plaintiffs filed a replication to said answer denying
the allegations therein, and issue being thereupon joined, afterwards, to
wit, on the 29th day of August, 1853, said cause was duly referred to a
sale referee pursuant to the rules and practice of said court. And the said
defendant further says, that a time and place for the hearing of said action
was fixed by the referee therein, at which time and place the said defend-
ant appeared with his counsel and witness to try said cause, and the said
defendant avers that he was then and there prepared to establish, and
could then and there have established, by the legal and competent evi-
dence of said witness, had the trial of said action then and there proceed-
ed, the fact, that the said plaintiffs then had no valid subsisting claim or
demand in law against him, the said defendant, but that, on the contrary
thereof, they, the said plaintiffs, were indebted to him, the said defend-
ent, which facts were then and there well known to and understood by the
said plaintiffs ; but the said plaintiffs, contriving and intending to cheat
and defraud the said defendant in that behalf and to obtain an undue ad-
vantage over him in said suit, did then and there unlawfally, knowingly,
and designedly falsely pretend and represent to said defendant, that they
were desirous of settling said suit upon just, fair, and reasonable terms
with said defendant, and did then and there propose and offer to settle
and discontinue the same upon payment, by said defendant to said plain-
tiffs, of a certain nominal sum in money then and there agreed upon by
and between the said plaintiffs and said defendant, as soon as the said
defendant could make the necessary arrangement to pay the same through
his father then living at Cortland county and state of New York. And
the said defendant further says, he then and there accepted said propo-
sition and offer of the said plaintiffs, and agreed to pay said sum of money
so agreed upon as aforesaid upon the terms and conditions aforesaid ; and
confiding in the false pretences and fraudulent representations made by
the said plaintiffs as aforesaid, and being deceived thereby, was induced,
by reason thereof, to dismiss his said witnesses and allow them to depatt
and go home, a distance of 500 miles from said court; also to depart
himself, and go immediately and at once to the county of Cortland afore-
said, a distance of 300 miles from court, to complete said arrangement and
cettle said suit upon the terms and conditions aforesaid. And the said de-
fendant further says, that before he had, by ordinary diligence, time to
complete said arrangement and settle said suit upon the terms and condi-
tions aforesaid, and before a reasonable time therefor had elapsed, and
before he could by possibility again retassemble his witnesses and get
ready for trial and try said suit, the said plaintiffs, disregarding their
aaid offer and agreement to settle said suit, which they never intended to
settle, but knowingly and fraudulently contriving, as aforesaid, to cheat
and defraud the said defendant in that behalf, and obtain against him an
anjust and exceedingly large judgment, did, by means of the false pre-
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tences and fraudulent representations aforesaid, get the said defendant
and his witnesses out of the way as aforesaid, and did then and there, in
the absence of said defendant and his said witnesses, press said suit on to
trial and try the same before said referee, and did then and there, on the
trial of said action, by false evidence, fraudulently, knowingly, and de-
signedly fix and establish before said referee the sum of $10,342.76 against
the said defendant, for which sum the said plaintiffs, on filing the report
of said referee therefor, did, on the 28th day of April, 1854, in said Su-
preme Court recover judgment againat the said defendant, together with
£930.69 costs of suit, whereas, in truth and in fact, the said defendant, at
the time of the trial of said suit and of the rendition of said judgment as
aforesaid, was not indebted to said plaintiffs in any sum of money what-
ever, which the said plaintiffs well knew. And the said defendant avers,
that he has always been ready and willing to perform, and has offered to
perform, his agreement aforesaid to settle said suit within the time and
upon the terms and conditions aforesaid, but that the said plaintiffs never
intended to perform said agreement on their part, and have hitherto
wholly refused toreceive and accept said sum of money agreed upon as
aforesaid, and discontinue said suit or vacate said judgment, and still
so refuse to accept the same. And the said defendant also avers, that
said judgment, thus obtained, is made the foundation of this action, where-
fore he says that said judgment was and is void in law, &ec.
3. Special plea as amended, in the usual form of a plea of set-off.

To which special pleas the plaintiffs, by their attorneys, interposed a
general demurrer in the usual form, and assigned special causes as fol-
lows, to wit : to the 1st special plea they allege,—

1. Tt does not set forth any such fraud in the obtaining of judgment as
this court can take notice of in this suit.

9. Tt does not appear from said plea but that a long time elapsed be-
tween the hearing of the case before the referee and the filing of his re-
port and final entry of judgment, nor but that the defendant had time and
opportunity, before judgment was entered, to have interposed his de-
fence.

3. Tt does not show but that the defendant was present in Court in per-
son or by attorney before and at the time of the entry of said judgment
in the case, nor but that he did interpose his defence.

4. That it is multifarious and inconsistent, and is, in other respects, un-
certain, informal, and insufficient, &ec.

And for special causes of demurrer to second amended special plea,
plaintiffs say,—

1. Tt sets up a claim, originating and growing out of the same contract
on which suit was brought and the judgment sued on in this cause was
recovered, which claim should have been interposed in that suit and can-
not be set-off in a suit on the judgment.

9. Tt shows that the demand attempted to be set-off accrued before the
commencement of the suit in which the judgment sued on was recovered,
which demand should have been set-off in that suit.

3. That said 2d amended special plea is in other respects uncertain, in-
formal, and insufficient, &e.




That defendant joined in demurrer, and judgment was given therein
for and in favor of said Hulberts, and against said Rae, who stood by his

said pleas as amended.

The judgment declared upon and introduced in evidence in this cause
is as follows :
“Svereme Couri.
“Williom Hulbert and
La Fayette Hulbert | Judgment.

V8.
Nelson C. Rae. J This action being at issue, and having been
duly referred to the Hon. William Kent as sole referee tohear and deter-
mine the issue joined therein, and the report of the said William Kent,
referee, having been duly filed, whereby he finds to be due from the
said Nelson C. Rae to said William Hulbert and Ta Fayette Hulbert,
the sum of ten thousand three hundred and forty-two dollars and seven-
ty-six cents: Now, on motion of William D. Booth, the plaintiff’s attor-
ney, it is hereby adjudged that the said William Hulbert and La Fayette
Hulbert, the said plaintiffs, recover of the said Nelson C. Rae, the de-
fendant, the aforesaid sum of ten thousand three hundred and forty-two
dollars and seventy-six cents, together with the sum of two hundred and
thirty dollars and sixty-nine cents costs, disbursements, and extra allow-
ance granted by this Court, amounting in the whole to the sum of ten
thousand five hundred and seventy-three dollars and forty-five cents.”

The issue of nul tiel record was tried and found for said Hulberts, and

a general judgment was thereupon rendered in said Court of Common

Pleas for and in favor of said Hulberts, and against said Rae, upon the
whole record. ANDERSON & McALLISTER,
Attorneys for Plaintiffs in error.
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WRIT OF ERROR.

STATE OF ILLINGIS,
eZ ufrzorne’ Coust, § SS: The People of the State of Illinois,
o the Cleck % the Curenit Count %)z the county % /ﬁ o @ueetings

@&@&@@@ w the zecord c:;ba rnoceeb'm%b, as afso in the 2endubion oF the juagmenb oF @
PEea, wﬁkﬂ was tﬁe ovtouub couth o /D/ W,ovu e c,ount?, &efow tﬁe Juage tﬂelﬁe

of, Between /%\/ lyle 1t /L‘,M ;-—T‘ AT o

FF) anu ///\[L‘a/t/«t L/%I Z’rm VV/ZLML/, //%G/ZM}#

lmea;mt;/

Be,fenbunbj Wb v sand mom;/rebb ottot ﬁatﬂ waeweueb, to tﬁe ""J‘“%f oF tﬂe aFozebalb @V%ﬂ qu*«wz

= : ~ as we ate wfoime
ed ﬁﬂz /ZL,:AJ comlwfahvl:, and we &eing, wwﬁn% that etiot, oﬁouea be cotiected lF anyy theie be wn due
fotm and mannet, and that justice fie done to the rm,LtL% o»Fo w.’m'bb, command you that LF ju.bgmenb thete-
oF be %Luew, you aLathE* and orcenfw withob aeeaw, semd o out ju:yt'vcea oF the 30 ulueme C@omb
the zecord and lnoceea'mgo cF tﬁf, r»fa'mt, urowm'ub, with aff bﬁ'm?rs bo:wﬁin? the same, under yous seal,
s0 that we may fiave the sanie ﬁeFoze owd Iwol;'weo arowm'vb ab @btaww, w the couwbt} oF %w SD agfe«,

on the ;L(C MQ zg‘ kb\¢ _ nexkb, that the zecotd and lnowebLngé, &eingl impeteb,
we maty cmfw to be done bﬁeteﬁw, td cotzech the ettol, wﬁa% jg%oﬁﬁb 4 %;Ewtaing to faw ‘;
W\Q“%%%q the %on. - : b N gwstbu
of out, said Bourt, and e Feal therasf, ot Otawa, this .37 day of

in the OW%'D OF (Ow‘b S@ow @ne %wbcma &%ﬁ/ %lma‘z.ea and %LFHJ—M -

%ﬂfée Wﬁ}y €
etk of the up@ne ‘/’?ouzt. Zj

ﬁ% / /j Jere o ¥ %

|




%
¥

e

(" '} v

Vasg T
Wi %,m\& 7%




	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026
	img027
	img028
	img029
	img030
	img031
	img032
	img033
	img034
	img035
	img036
	img037
	img038
	img039
	img040
	img041
	img042
	img043
	img044
	img045
	img046
	img047
	img048
	img049
	img050
	img051
	img052
	img053
	img054
	img055
	img056
	img057
	img058
	img059
	img060
	img061
	img062
	img063
	img064
	img065
	img066
	img067
	img068
	img069
	img070
	img071
	img072
	img073
	img074
	img075
	img076
	img077
	img078
	img079
	img080
	img081
	img082
	img083
	img084
	img085
	img086
	img087
	img088
	img089
	img090
	img091
	img092
	img093
	img094
	img095
	img096
	img097
	img098
	img099
	img100
	img101
	img102
	img103
	img104
	img105
	img106
	img107
	img108
	img109
	img110
	img111
	img112
	img113
	img114
	img115
	img116
	img117
	img118
	img119
	img120
	img121
	img122
	img123
	img124
	img125
	img126

