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SUPREME COURT OF ILLINOIS,

TEIRD GRAND DIVISION.

APRIL. TERM, 1862, AT OTTAWA.

HENRY R. CONKLING

v Appeal from La Salle:
JOHN W. VAIL.

BRIEF OF APPELLANT.

The only question in this record is, whether, if the allegations in the 3d
plea are-true, the defendant ought to pay the note declared upon? The ques-
tion is simnly this: If A'oives B a sum of money, and €, to whom A owes

-nothins. can deceive A so as to make him give him, (C), a note for it, without

the consen’ of B. and without any discharge by B of A’s liability to him, can

B and C both collect the $100 of A, or can B only coilect it? The giving a
note by A to U for a debt A owes B, does net, of course, discharge A from the

debt to B ; “and if so, it seems clear that there is no consideration for A’s prom-
dseto C; otherwise, A can be compelled to pay twice. . The gist of the plea is
this: The -Moores held the title to a quarter section of land, as security for a
sum of money due them from Edgerton,  Vail paid the Moores $400 for Edger-
ton, and the Moores therevpon conveved to Vail the south-half of the quarter,
and Vail gave Edgerton a bond to convey it to Edzerton when he paid the $400.

Edgerton contracted to sell the whole quarter to defendant (Conkling). The
conveyance of the north half was. of course, to come from the Moores, and that
of the south balf from Vail: and Vail and the Moores were respectively to be
paid their debts. All that Vail was entitled to was $400. e made Guluaha
his agent and nominal grantee. Galusha, for Vail, conveyed to Conkling, and
the latter paid him the §400. Vail, therefore, by his agent, thus received all
that was due him, Galusha entrusted the money to Edgerton, and the latter,
instead of sending it to Vail, spcat it, Edgerton, by false pretence, caused
Conkling (the defendant) to give the note and mortgage to him, for the debt due
the Moores, and immediately assigned them to Vail, and thus made up $350 of
Vail’s money which Edgerton had spent, and left Conkling still indebted to the
Moores $850. The receipt of the $400 by the agent of Vail is distinetly



alleged, and it also clearly appears by the plea that tl.is was all to which he was
entitlad.  The giving the note to Edgerton was, then, clearly without consider-
ation, and Vail had no right to it, under the assignment, because his agent (Ga-
lusha) had already reccived the $400. Vail. by Galusha, his agent, received
his $400, and of course legally had notice, when the note was assigned to him,
that he had no right to a note and mortgage for a debt previously paid to him,
and that Bdgerton had no legal right to take a note and mortgage for a debt
not due him, Suppose Vailid not actually know his $400 had been paid to
«Galusha for ‘him, he had actually leghlly received lb-lnmself because the pay-
ment by the defendant to Galusha was, in law, a payment to Vail himself. It
may be possible, but it is not probable, that Vail did not know that Galusha had
received and paid over to Edgerton the $400. Vail and Edgerton were broth
ers-in-law, and Galusha trusted to Edgerton to send Vail his money, and he
omitted to do it, and it slipped away from him. Hence the dodge in Atherton’s
We rely upon the fact that payment to the agent is payment to the

The facts, as they can be proved, are stated in the 8d plea. If they
It seems to us

office.
principal.
furnish no defence, the defendant must pay the $350 twice.
that the facts in the plea constitute a good defence. and that there was no con:

sideration for the note given Edzerton, and that Vail having once been paid his
debt, cannot recover it again.  Llis agent was authorized to receive the money,
and did receive i, and Conkling should not pay it twice, bucause (:ralpsha. did
not see that his principal got his $400. The common counts were not/ prossed,
and the other pleas were withdrawn, so that the single question could be pre-
sented, whether the fucts alleged in the 3d plea show that there was no consid-
cration. The motives and circumstances under which the note was given, are
stated, and it is alleged that there was no other considera-ion for giving it.—
When any supposed d-fects in the plea, which we have not discovered, shall
have been pointed out, we will endeavor to answer them.

LELAND & BLANCHARD,
For Appellant.
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SUPREME COURT OF [LLINOIS,

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

INNENRY R. CONKLINt:
v8 Appeal from La Salle
JOHN W. VAIL.

BRIEF OF APPELLANT.

The only question in this record is, whether, if the allegations in the 3d
plea are true, the defendant ought to pay the note declared upon? The ques-
tion is simply this: If A owes B a sum of money, and C, to whom A owes
nothing, can deceive A so as to make him give him, (C), a note for it, without
the consent of B, and without any discharge by B of A’s liability to him, can
B and C both collect the $100 of A, or can B only coilect it ? The giving a
note by A to C for a debt A owes B, does net, of course, discharge A from the
debt to B; and if so, it seems clear that there is no consideration for A’s prom-
isc to C; otherwise, A can be compelled. to pay twice. The gist of the plea is
this: The Moores held the title t» a quarter section of land, as security for a
sum of money due them from Edgerton, Vail paid the Moores $400 for Edger-
ton, and the Moores therenpon conveyed to Vail the south-half of the quarter,
and Vail gave Edgerton a bond to convey it to Edgerton when he paid the $400.
Edgerton contracted to sell the whole quarter to defendant (Conkling). The
conveyance of the north half was, of course, to come from the Moores, and that
of the sauth half from Vail: and Vail and the Moores were respectively to be
paid their debts. All that Vail was entitled to was $400. He made Galusha
hiy agent and nominal grantee. Galusha, for Vail, conveyed to Conkling, and
the latter paid him the $400. Vail, therefore, by his agent, thus received all
that was due him. Galusha entrusted the money to Edgerton, and the latter,
instead of sending it to Vail, spent it, Edgerton, by false pretence, caused
Conkling (the defendant) to give the note and mortgage to him, for the debt due
the Moores, and immediately assigned them to Vail, and thus made up $350 of
Vail's money which Edgerton had spent, and left Conkling still indebted to the
Moores $350. The receipt of the $400 by the agent of Vail is distinctly



[2]

alleged, and it also clearly appears by the plea that tlis was all to which he was
entitled. The giving the note to Edgerton was, then, clearly without consider.
ation, and Vail had no right to it, under the assignment, because his agent (Ga-
“lusha) had already reccived the $400  Vail. by Galusha, his agent, received
his $400, and of coursé legally had notice, when the note was assigned to him,
that he had no right to a note and wortgage for a debt previously paid to him,
and that Edgerton had no legal right to take a note and mortgage for a debt
not due him. Suppose Vail did not actually know his $400 had been paid to
‘Galusha for him, he had actually legally received it himself, because the pay-
ment by the defendant to Galusha was, in law, a payment to Vail himself. It
may be possible, but it is not probable, that Vail did not know that Galusha had
yaceived and paid over to Edgerton the $400. Vail and Edgerton were broth-
aw, and Galusha trusted to Idgerton to send Vail his money, and he

ers-in-|
[ence the dodge in Atherton’s

~omitted to do it, and it slipped away from him.

office. We rely upon the fact that payment to the agent is payment to the
principal. ‘The facts, as they can ue proved, are stated in the 3d plea. If they
furnish no defence, the defendant must pay the $350 twice. It seems to us
that the facts in the plea constitute a good defence. and that there was no con:
sideration for the note given Edgerton, und that Vail having once been paid his
.debt, cannot recover it again.  Llis agent was authorized to receive the money,
and did receive it, and Conkling should not pay it twice, bucause Galusha did
not see that his principal got his $400. The common counts were not prossed,
and the other pleas were withdrawn, so that the single question could be pre-
sented, whether the fucts alleged in the 8d plea show that there was no counsid-
eration. The motives and circumstances under which the note was given, are
stated, and iv is alleged that there was no other considera-ion for giving it.—
When any supposed d-fects in the plca, which we have uaot discovered, shall
have been pointed out, we will endeavor to answer them.

LELAND & BLANCHARD,
For Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

CONKLING
V8. No. 1983 anp 194.
VAIL.

‘ POINTS FOR APPELLEE.

These two cases are exactly alike, and depend upon the sufficiency of ap-
pellant’s 3d plea (record page T).

The plea states, in substance, that Moores had the title to NE % of section
9, which they held as security for a debt duc them from Edgerton.

That by an agreement between Moores, Edgerton and Vail, the S% of the
quarter was conveyed by Moores to Vail, for $400, That Vail gave a bond to
Edgerton to convey the same to him upon the re-payment of the $400. This
took place Jan. 1st, 1850. July 28, 1851, Edgerton sold to Conkling the whole
qr. sec. for $1150, to be paid—$800 Oct. 1st, 1851 ; the balance in two an-
nual payments, to be secured by mortgage on the premises. (The agreement is
st out in Aaec verba in the plea, and nothing is said therein indicating that the
mortgage therein provided for was to be made to Moores; on the contrary, by
the terms of the agreement, the mortgage must have been made to Edgerton.
No mortgage, except one running to Edgerton, would be a compliance with this
agreement.)

August 2, 1851, Conkling paid Edgerton on the land, $100.

August 14, 1851, Vail conveyed to Galusha the S% of the qr. sec,: but
Galusha was merely the agent of Vail, and the conveyance was made to him
merely for convenience in transacting the business, and without consideration.

-




2

Sept. 8, 1851, Galusha conveyed to Conkling the S% of the qr. sec., and
received $400 for Vail, which sum Gulusha entrusted to Edgerton, to be
sent to Vail, but Edgerton did not send it, but appropriated it to his own use.

Sept. 26, 1851, Moores conveyed the N of the qr. to Conkling. There
was then due from Edgerton to Moores, $650, $300 of which was then paid,
and it was then agreed by and between Moores, Edgerton and Conkling, that
the remaining $350 due from Edgerton to Moores, ¢ should be paid by letting
Moores have the mortgage contemplated in the agreement between Edgerton
and Conkling.” (The mortgage contemplated in that agreement, was a mortgage
from Conkling to Edgerton.)

Instead of paying Moores with the notes and mortgages, as he had agreed,
Edgerton transferred the notes and mortgage to Vail, in part payment of the
$400 which he owed him for the money which he (Edgerton) had received of
Galusha, and which belonged to Vail.

There is no averment in the plea, that it was ever agreed by any body tiat
the notes and mortgage were to be executed by Conkling to Moores, and the
plea is to be eonstrued most strongly against the pleader; and it only appears
that Edgerton agreed that he would pay Moores with the notes and mortgage to
be executed to him by Conkling, according to their agreement, and that Conk-
ling also agreed that Edgerton should make such payment. T'his is all there is
of the plea, and the only reason given in the plea why the notes should not be
paid, is that Edgerton violated the agreement made between Moores, Edgerton

and Conkling, that Edgerton should pay his debt to Moores with the notes and
mortgage.

There is this plain and sufficient answer—if any answer is necded—to the
point made in the plea: Vail was no party to the agreement between Moores,
Edgerton and Conkling. There is no allegation that he ever had any notice of
it. The plea does show that the notes werevassigned to him before they became
due, and for a valuable consideration. The remedy of Conkling, if he has suf-
fered from the failure of Edgerton to fulfill his agrecment, is against Edgerton.

It nowhere appears in the plea that Edgerton’s debt to Moores remained
unpaid,

I ask the careful scrutiny of the plea by the Court, for there is so much in
it besides the point made, that it requircs care to determine what the real
averments of the plea are.

B. C. COOK,
Loor Appellec.
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