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- SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863,

THOMAS WRAY, Jr., and )
WILLIAM HOWELL,

V8. - Lirror to Livingston.
EDWARD H. GUILD and |
JOHN FOSTER.

POINTS FOR DEFENDANTS IN ERROR.

An additional part of the record filed at this term, disposes of all er-
rors assigned.

The record, thus perfected, contains two pleas filed by the defendants
below, now plaintiffs in error, one of such pleas being the general issue,
and the other stating a failure of consideration ; which pleas were filed
Nov, 7,1861. Afterwards, on the 11th of November, the defendants
entered a motion for leave to withdraw such pleas, and the leave was
given ; whereupon, the record proceeds to say, they withdrew their pleas.
The plaintiffs then took judgment by default, and had their damages
assessed on the note sued upon.

It will be seen from this statement that the pleas only were withdrawn,
and the appearance remained.

By the appearance and the filing of the pleas, the irregularity, it any,
in the summons, or service ot the same, was cured. It was then imma-
terial whether there was any process or service at all ; and the withdraw-
al of the pleas does not enable them to raise the objections which they
make to the service of process.

Dana et al. vs. Adams, 13 Illinots, 691, completely disposes ot this.
case. There one defendant kad not been served with process at «ll. Ile
with his co-defendant filed pleas. Afterwards, as the record recited, the



2

pleas and appearance weve withdvawn. Then default and judgglent
against both were entered.  All which this court held to be regular, say-
ing, (at pp. 6923,) “ A special application must be made to the Court,
and the leave obtained before the appearance can be withdrawn, The
record fails to show that any such leave was granted in this case. It
does not show that an application was made for the purpose. It only
recites that the defendants withdrew their pleas and appearance. This
must be understood as an abandonment of the defence previously inter-
posed, and also of any right further to appear in the case,””

II.

It is said there ought to have been a rule on the defendants to plead.
But why ? They had just withdrawn their pleas, and chose not to have
any. What reason, then, can be assigned for a rule upon them to plead
over again ?

As already suggested, the record was incomplete when the supersedeas
was ordered, not containing the pleas or showing any appearance.

We submit that the defendants in error should be allowed damages tor
delay.
ARRINGTON & DENT,
Atlorneys for Defendants in Fyror.
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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863,

WILLIAM HOW}:.LL

vs.
EDWARD H. GUILD and
JOHN FOSTER.

THOMAS WRAY, Jr., nnd‘l
‘|( Lrror to Livingston.
J

POINTS FOR DEFENDANTS IN ERROR.

An additional part of the record filed at this term, disposes ot all er-
rors assigned.

The record, thus perfected, contains two pleas filed by the defendants
below, now plaintifs in error, one of such pleas being the general issue,
and the other stating a failure of consideration ; which pleas were filed
Nov, 7,1861. Afterwards, on the 11th of November, the defendants
entered a motion for leave to withdraw such pleas, and the leave was
given ; whereupon, the record proceeds to say, they withdrew their pleas.
The plaintiffs then took judgment by default, and had their damages
assessed on the note sued upon.

It will be seen from this statement that the pleas only were withdrawn,
and the appearance remained.

By the appearance and the filing of the pleas, the irregularity, if any,
in the summons, or service of the same, was cured. It was then imma-
terial whether there was any process or service at all ; and the withdraw-
al of the pleas does not enable them to raise the objections which they
make to the service of process.

Dana et al. vs. ddams, 13 Illinois, 691, completely disposes ot this.
case. There one defendant kad not been served withprocess af all. Ile
with his co-defendant filed pleas. Afterwards, as the record recited, the
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pleas and appearance werve withdrawn, Then defanlt and judgment
against both were entered.  All which this court held to be regular, say-
ing, (at pp. 692 8,) “ A special application must be made to the Court,
and the leave obtained before the appearance can be withdrawn. The
record fails to show that any such leave was granted in this case. It
does not show that an application was made for the purpose. [t only
recites that the defendants withdrew their pleas and appearance. This
must be understood as an abandonment of the defence previously inter-
posed, and also of any right further to appear in the case, *’

II.

It is said there ought to have been a rule on the defendants to plead.
But why ? They had just withdrawn their pleas, and chose not to have
any. What reason, then, can be assigned for a rule upon them to plead

over again ?

As already suggested, the record was incomplete when the supersedeas
was ordered, not containing the pleas or showing any appearance.

We submit that the defendants in error should be allowed damages for
delay.

ARRINGTON & DEN'T,
Attorneys for Defendants in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863,

THOMAS WRAY, Jr., and)
WILLIAM HOWELL, |
8. - Lorror to Livingston.
EDWARD H. GUILD :de
JOHN TOSTER.

POINTS FOR DEFENDANTS IN ERROR.

An additional part of the record filed at this term, disposes of all er-
rors assigned. :

The record, thus perfected, contains two pleas filed by the defendants
below, now plaintifts in error, one of such pleas being the general issue,
and the other stating a failure of consideration ; which pleas were filed
Nov. 7,1861. Afterwards, on the 11th of November, the defendants
entered a motion for leave to withdraw such pleas, and the leave was
given ; whereupon, the record proceeds to say, they withdrew their pleas.
The plaintiffs then took judgment by default, and had their damages
assessed on the note sued upon.

It will be seen from this statement that the pleas only were withdrawn,
and the appearance remained.

By the appearance and the filing of the pleas, the irregularity, if any,
in the summons, or service of the same, was cured. It was then imma-
terial whether there was any process or service at all ; and the withdraw-
al of the pleas does not enable them to raise the objections which they
make to the service of process.

Dana et al. vs. Adams, 13 [llinois, 691, completely disposes of this
case. There one defendant kad not been served with process at all. e
with his co-defendant filed pleas. Afterwards, as the record recited, the
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pleas and appearance were withdrawn. Then default and judgment
against otk were entered.  AllL which this court held to be regular, say-
ing, (at pp. 692 3,) ¢ A special application must be made to the Court,
and the leave obtained before the appearance can be withdrawn. The
record fails to show that any such leave was granted in this case. It
does not show that an application was made for the purpose. It only
recites that the defendants withdrew their pleas and appearance. This
must be understood as an abandonment of the defence previously inter-
posed, and also ot any right further to appear in the case.”

II.

It is said there ought to have been a rule on the defendants to plead.
But why ? They had just withdrawn their pleas, and chose not to have
any. What reason, then, can be assigned tor a rule upon them to plead
over again ?

As already suggested, the record was incomplete when the supersedeas
was ordered, not containing the pleas or showing any appearance.

We submit that the defendants in error shounld be allowed damages for
delay.

ARRINGTON & DENT,
Attorneys for Defendants in Eyror.






SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863,

WILLIAM I]OWEL
Livror to Livingston.
LDWARDH GUILD and

THOMAS WRAY, Jr,, .m(ll
i
JOHN FOSTER. J

POINTS FOR DEFENDANTS IN ERROR.

An additional part of the record filed at this term, disposes of all er-
rors assigned.

The record, thus perfected, contains two pleas filed by the defendants
below, now plaintiffs in error, one of such pleas being the general issue,
and the other stating a failure of consideration ; which pleas were filed
Nov, 7,1861. Afterwards, on the 11th of November, the defendants
entered a motion for leave to withdraw such pleas, and the leave was
given ; whereupon, therecord proceeds to say, they withdrew their pleas.
The plaintiffs then took judgment by default, and had their damages
assessed on the note sued upon.

It will be seen frown this statement that the pleas only were withdrawn,
and the appearance remained.

By the appearance and the filing of the pleas, the irvegularity, if any,
in the summons, or service of the same, was cured. It was then imma-
terial whether there was any process or service at all ; and the withdraw-
al of the pleas does not enable them to raise the objections which they
make to the service of process.

Dana et al. vs. Adams, 13 lllinots, 691, completely disposes of this.
case. There one detendant had not been served with process at all. e
with his co-defendant filed pleas. Afterwards, as the record recited, the
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pleas and appearance were withdrawn.  Then default and judgment
against both were entered.  All which this court held to be regular, say-
ing, (at pp. 692 3,) *“ A special application must be wade to the Court,
and the leave obtained before the appearance can be withdrawn., The
record fails to show that any such leave was granted in this case. It
does not show that an application was made for the purpose. It only
recites that the defendants withdrew their pleas and appearance. This
must be understood as an abandonment of the defence previously inter-
posed, and also of any right further to appear in the case.”

II.

It is said there ought to have been a rule on the defendants to plead.
But why ? They had just withdrawn their pleas, and chose not to have
any. What reason, then, can be assigned for a rule upon them to plead
over again ?

As already suggested, the record was incomplete when the supersedeas
was ordered, not containing the pleas or showing any appearance.

We submit that the defendants in error should be allowed damages for
delay.

ARRINGTON & DENT,
Attorneys for Defendants in Error.
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