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RECORD.

Page 3.

Page 5.

Page 6.

Page 7.
Page 8,

Page 9.

Pages 10,11,

Page 12,

STATE OF ILLINOIS, SUPREME COURT,

Taiep Granp Drvision,

APRIL TERM, a. p. 1858.

THoMas Garrison, Appellant, vs. Tromas J. Rupp, Ap-
pellee.

Appeal from Winnebago.

ABSTRACT.

Tr1s was an action of trespass quare clagsum Jregit, brought by Rudd
v8. Garrison, and tried at the February term, 1857, of the Circuit Court
of Winnebago County.

The declaration alleges trespasses committed by Garrison on a close,
situate in the city of Rockford, abutting towards the west, on Main
street, running parallel with Rock river, towards the east on Rock river,
towards the south on a certain close in the possession of George W.
Rudd, and towards the north on a certain close in possession of Elizabeth
Martin.” The alleged trespasses were tearing down gates and fences,
and going upon the land with cattle, &e.

The defendant filed three pleas:

1st. Not guilty.

2d. That the premises were a lane or private way leading from the
highway to the river, and that defendant was entitled to use it, and in
order to his enjoyment of that right he removed the gate and fence erect-
ed by plaintiff across said lane, doing no unnecessary damage, &ec.

3d. License.

The plaintiff took issue on first plea, and by leave of the Court filed
two replications to the second plea.

1st. That the premises were not a lane or private way, and that de-
fendant was not entitled to use it.

2d. That defendant had no right of way, &ec.

To the third plea plaintiff replied, denying license. Issues were joined
on these several replications.

The cause was tried before a jury who found the defendant guilty, and
assessed plaintiff’s damages at $5.

Defendant moved for a new trial, which motion, at the April term of
said Court, was overruled, and judgment rendered on the verdict.

The bill of exceptions shows, that on the trial plaintiff’ proved by
George Rudd that he knew the premises when the trespasses were com-
mitted, since 1852. They are in the city of Rockford, and were owned
and occupied by the plaintiff; that there was a lane fenced out by the
plaintiff in 1853, on or near the south line of plaintiff’s premises, and on
the north line of witness’s premises ; that the lane was 25 feet wide, and
principally on the south end of plaintiff’s premises. The land of the
plaintiff and of witness adjoined; the witness’s land being south of
plaintiff’s, and both lying east of the public road leading north from
Rockford, being a continuance of Main street, in said city ; that the line
between plaintiff’s premises and witness’s was not exactly straight, and



RECORD.

Page 12.

Page 28.

Page 14.

Page 15.

Page 16.

the lane running at right angles with the public road included at the east
end a small part of witness’s land; that until the south line of the lane
struck witness’s land, the whole 25 feet was on plaintiff’s land, and that
plaintiff’ erected a fence and gate across said lane upon the line of the
public road in the spring ot 1855 ; that defendant tore down the gate and
fence in July, 1856 Witness thought the damage was about $10. De-
fendant broke and cut down the gate and fenee with an axe the whole
width of the 25 feet. The fences on each side of the lane, running to
the river, were 25 feet apart, and were fenced out by plaintiff in 1853.

Plaintiff also proved that defendant’s cattle were in the lane after the
fence and gate were removed. :

Defendant then proved that the gate and fence were carefully re-
moved, and the materials carefully set up against the fence.

Defendant also proved that he lived in the same house and occupied
the same premises occupied and owned by James Taylor at the time
plaintiff purchased his land from Taylor, and that the two pieces were se-
parated by the public road running north from Rockford, a continuation
of Main street in said city, and all belonged to the same congressional
subdivision of land.

The defendant then offered in evidence two deeds from James Taylor.

The first was a deed from James Taylor and wife to plaintiff, dated
Jan. 26, 1853, for a part of the north part of Section 23, T. 44 N, R.1 E.
3d P. M.—commencing at a point in the middle of the river road, on the
west side of Rock river, leading from Rockford to Rockton, (describing
the premises in which the alleged trespasses were committed, bounded
west by the road south George W. Rudd’s premises, east by the river,
and north by Elizabeth Martin’s premises.) ‘The party of the first part
reserving to themselves and their heirs forever the use of an alley 25 feet
wide, on or near the south line of the above conveyed tract jointly with
the said party of the second part and his heirs—said alley to extend from
said river road to the river.”

The second of said deeds was a deed from James Taylor and wife to
the defendant, dated June 22, 1853, for a part of the north part of the
north-west quarter of Section 23, T. 44 N., R. 1 E."3d P. M., and some
other land, “and the party of the first part also hereby conveys to the
party of the second part and their heirs and assigns all the right and inte-
rest that the said party of the first part, their heirs or assigns, have in
and to a lane or passage way from said river road to the river, on or near
the south line of T. J. Rudd’s land.”

These deeds were objected to by plaintiff, and the objection sustained
by the Court, and the deeds excluded, and defendant excepted.

The defendant then offered to prove that the said lane had been used
for the purpose of allowing the cattle of Taylor and the defendant to go
to the river for water from the time Rudd, the plaintiff, went into pos-
session. The plaintiff objected to the introduction of said proof, and the
Court sustained the objection and excluded the proof, and defendant ex-
cepted.

The jury found defendant guilty.

Defendant moved for a new trial. The Court overruled the motion
and gave judgment, and defendant excepted.

B Pl 2



Errors Assigned.

1st. The Court erred in excluding said deeds,
in evidence by defendant.

2d. The Court erred in excluding the proof offered by defendant, show-
ing a user and acquiescence by plaintiff.

3d. The Court erred in overruling the defendant’s motion for new trial.

4th. The Court erred in rendering judgment on the verdict,

5th. The Court erred in rendering the judgment aforesaid in manner

aforesaid. W.H. L. WALLACE,
OF Counsel for Appellant.

and each of them offered
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Page B,

Page 6

Page 7.

Puge 8.

Page 9.

Pages 10,11.

Page 12,

STATE OF ILLINOIS, SUPREME COURT,

Tarp Graxp Division,

APRIL TERM, a. p. 1858.

Tuomas Garrison, Appellant, vs. Tromas J. Rupp, Ap-
pellee.

Appeal from Winnebago.

ABSTRACT.

Tius was an action of trespass quare classum fregit, brought by Rudd
vs. Garrison, and tried at the February term, 1857, of the Circuit Court
ot Winnebago County.

The declaration alleges trespasses committed by Garrison on a close,
situate in the city of Rockford, ‘abutting towards the west, on Main
strect, running parallel with Rock river, towards the east on Rock river,
towards the south on a certain close in the possession of George W.
Rudd, and towards the north on a certain close in possession of Elizabeth
Martin.” The alleged trespasses were tearing down gates and fences,
and going upon the land with cattle, &ec.

The defendant filed three pleas:

1st. Not guilty.

2d. That the premises were a lane or private way leading from the
highway to the river, and that defendant was entitled to use it, and in
order to his enjoyment of that right he removed the gate and fence erect-
ed by plaintift’ across said lane, doing no unnecessary damage, &e.

3d. License.

The plaintift’ took issue on first plea, and by leave of the Court filed
two replications to the second plea.

1st. That the premises were not a lane or private way, and that de-
fendant was not entitled to use it.

2d. That defendant had no right of way, &e.

To the third plea plaintift replied, denying license. Issues were joined
on these several replications.

The cause was tried before a jury who found the defendant guilty, and
assessed plaintiff’s damages at $5.

Defendant moved for a new trial, which motion, at the April term of
said Court, was overruled, and judgment rendered on the verdiet.

The bill of exceptions shows, that on the trial plaintiff proved by
George Rudd that he knew the premises when the trespasses were com-
mitted, since 1852. They are in the city of Rockford, and were owned
and occupied by the plaintiff; that there was a lane fenced out by the
plaintiff'in 1853, on or near the south line of plaintiff’s premises, and on
the north line of witness’s premises ; that the lane was 25 feet wide, and
principally on the south end of plaintiff’s premises. The land of the
plaintiff and of witness adjoined; the witness’s land being south of
plaintift’s, and both lying east of the public road leading north from
Rockford, being a continuance of Main street, in said city ; that the line
between plaintift’s premises and witness’s was not exactly straight, and
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the lane running at right angles with the public road included at the east
end a small part of witness’s land; that until the south line of the lane
struck witness’s land, the whole 25 feet was on plaintiff’s land, and that
plaintiff’ erected a fence and gate across said lane upon the line of the
public road in the spring ot 1855 ; that defendant tore down the gate and
fence in July, 1856 Witness thought the damage was about $10. De-
fendant broke and cut down the gate and fenee with an axe the whole
width of the 25 feet. The fences on each side of the lane, running to
the river, were 25 feet apart, and were fenced out by plaintiff in 1853.

Plaintiff also proved that defendant’s cattle were in the lane after the
fence and gate were removed.

Defendant then proved that the gate and fence were carefully re-
moved, and the materials carefully set up against the fence.

Defendant also proved that he lived in the same house and occupied
the same premises occupied and owned by James Taylor at the time
plaintiff purchased his land from Taylor, and that the two pieces were se-
parated by the public road running north from Rockford, a continuation
of Main street in said city, and all belonged to the same congressional
subdivision of land.

The defendant then offered in evidence two deeds from James Taylor.

The first was a deed from James Taylor and wife to plaintiff, dated
Jan. 26, 1853, for a part of the north part of Section 23, T. 44 N, R. 1 E.
3d P. M.—commencing at a point in the middle of the river road, on the
west side of Rock river, leading from Rockford to Rockton, (describing
the premises in which the alleged trespasses were committed, bounded

- west by the road south George W. Rudd’s premises, east by the river,

and north by Elizabeth Martin’s premises.) ‘The party of the first part
reserving to themselves and their heirs forever the use of an alley 25 feet
wide, on or near the south line of the above conveyed tract jointly with
the said party of the second part and his heirs—said alley to extend from
said river road to the river.”

The second of said deeds was a deed from James Taylor and wife to
the defendant, dated June 22, 1853, for a part of the north part of the
north-west quarter of Section 23, T. 44 N, R. 1 E. 3d P. M., and some
other land, “and the party of the first part also hereby conveys to the
party of the second part and their heirs and assigns all the right and inte-
rest that the said party of the first part, their heirs or assigns, have in
and to a lane or passage way from said river road to the river, on or near
the south line of T. J. Rudd’s land.”

These deeds were objected to by plaintiff, and the objection sustained
by the Court, and the deeds excluded, and defendant excepted.

The defendant then offered to prove that the said lane had been used
for the purpose of allowing the cattle of Taylor and the defendant to go
to the river for water from the time Rudd, the plaintiff, went into pos-
session. The plaintiff objected to the introduction of said preof, and the
Court sustained the objection and excluded the proof, and defendant ex-
cepted.

The jury found defendant guilty.

Defendant moved for a new trial. The Court overruled the motion
and gave judgment, and defendant excepted.
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1st. The Court erred in excluding said deeds, and each of them offered

in evidence by defendant, :
2d. The Court erred in excluding the proof offered by defendant, shov-

ing a user and acquiescence by plaintiff,
3d. The Court erred in overruling the defendant’s motion for new trial.

4th. The Court erred in rendering judgment on the verdict.

5th. The Court erred in rendering the judgment aforesajd in manner
w.R1L WALLACE,

aforesaid.
. OF Counsel for Appellant. |
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Together with All and Singular, the appurtenances thereunto belonging or in any wise apportaining: To Have axp

to Howp the above desceribed premises unto the said party of the second part, and to.... F o = AN heirs and assigns
Jorever; and the said party of the first part, for. .2/ 7277 cdiita.... and.... 226000 L heirs, executors and
administrators, do. .. .covenant and agree to and with the said party of the second part,.._. . f-“.'.'-».’ .......... heirs and

assigns, that_ _ ALy A (.. well seized of the premises above conveyed as of a good and indefeasible inheritance

in the law in fee smyf)le, and that the said premises are elear of all liens, claims and incumbrances whatsoever, and-of-all

taxes and assessments-for the present and past-years. ¥

And the said party of the first part the aforesaid premises unto the said party of the second part andl 272<2 | B8
Heirs and Assigns, against the claim or claims of all and every person whomsoever, a %
taxes-and-assesstrentswforesaid, do. . ... and will WARRANT AND FOREVER DEFEND by these presents.

In Witness Whereof the said party of the first part ha.. hercanto set--_. 244 .. hand andseal on the
day and year first above wtittay,

Erecuted in Presence of

e s hors




in and for the said County, do hereby certify that. ,{.-_-.-.--.-SL_--_/‘.--__---- _._--.-.
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personally known to me to be the person § whose name$ . £4 L £ _ _subscribed to the foregoing Deed as having executed
the same, gppeared before me this day in person, and acknowledged that__»_’f{»_/_‘__.-signed,sealed and delivered the same,

as LL4£7 . _free and voluntary,act and deed, for the uses and purposes therein set forth.

And the said ... /0«
to be the wife of the said ._.. __ AL 2
said Deed as such, having been by me made acquainted with the contents and meaning of said ipstrument of writing, and

personally known to me

and as the person who subseribed

examined separate and apart from her husband, acknowledged that she had executed the same, and relinquished her dower,
and all rights whatever, whether of dower or otherwise, in and to the lands and tenements therein mentioned, voluntarily,
freely, and without compulsion of her said husbaad, and that she does not wish to retract.
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£ 47 .-‘f.{z_&_\._.m hand paid, the receipt of which is hereby acknowledged, ha./.{__granted, bargained, sold, conveyed,
and confirmed, and do hereby grant, bargain, sell, copvey and confirm unto the said party of the second part, and to
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Togelhev‘wﬁth All and Singular, the appurtenances thereunto belonging or in any wise appertaining: Ao Have axo
1o Horp the above described premises unto the said /party of the second part, and to... <%t . ... heirs and assigns
Jorever; and the said party of the first part, for. . £ Lol iiiill. . and._.. 1z (I - -~-.-heirs, executors and
administrators, do_.___covenant and agree to and with the said party of the second part,.... 2. ... _.. heirs and
assigns, that._ <. Ly e well seized of the premises above conveyed as of a good and indefeasible inheritance

in the law in fee simple, and that the said premises are clear of all liens, claims and incumbrances whatsoever, and of all
taxes and assessments for the present and past years.

And the said party of the first part the aforesaid premises unto the said party of the second part, and . --_:’_f. ________
Heirs and Assigns, against the claim or claims of all and every person whomsoever, and all liens and incumbrances, and the
taxes and assessments aforesaid, do. ... and will WARRANT AND FOREVER DEFEND by these presents.

In Witness Whereof; the said party of the first part hawChereunto set 2. 7. ... hand " and seal® on the
day and year first above written, v
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in and for the said County, do hereby certify that._ - ... ... __ %
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personally known to me to be the person whose namoZ . £ /L. _ _subscribed to the foregoing Deed as having executed
the P, appeared before me this day in person, and acknowledged that..Z ... signed, sealed and delivered the same,

as_d..4 .. _free and vo]untarv act and dc@d for the uses and purposes therein’ set forth.
And the said ... .__L< ;

to be the wife of the said
said Deed as such, having been by me made acquainted with tlié contents and meaning of said instrument of writing, and
examined separate and apart from her husband, acknowledged that she had executed the same, and relinquished her dower,

aud all rights whatever, whether of dower or mherwﬁe, in and to the lands and tenements therein mentloned voluntau]_y,
freely, and without compulsion of her said husba ul and thnt she does not wish to retract. - =

________________________ personally known to me
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