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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D- 1862.

THE CHICAGO MARINE AND FIRE}
INSURANCE COMPANY,

PLF. in Error, |

V8. ' r
MARGARET McKEIRON,

Deft. in Error. |

POINTS AND AUTHOITIES OF PLAINTIFF IN ERROR.

Most of the questions which arise in this case have been considered in
the preceding cases against this defendant, plaintiff' in error, and the
Marine Bank of Chicago.

But this case differs a little in its aspect from any of the others, and
especially in this, that this suit is founded upon a certificate of deposit
for $300 “Illinois Currency,” which is * payable in like funds” to the
order of the depositor. Abstract, p. 1. ‘

Referring to what has been said in the casc of the darine Bank of
Clicago vs. Charles Chandler, No. 163, ot the history and character of
“Tllinois Currency,” we desire in this case merely to state the points
and authorities npon which we rely for a reversal of the judginent below.

The words “ Illinois Currency” signify” the bills of the Banks created
under the Free Banking Law of Illinois, and which passed from hand to
hand in the community as money, but were in fact depreciated below
the specie standard, and fluctuated in value from time to time.

It was insisted below, and has been the theory of the creditors in all
these cases, that the words *“like funds,” instead of referring to the
preceding words ““Illinois Currency’” as words of description and identity,
referred to the wse which was made of such bills as composed *“Illinois
Currency” as a circulating medium; and that, if Illinois DBank bills
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ceased, from any cause, to circulate as money or currency, the creditors
had aright to demand instead any bank Dbills which did circulate as
money or currency at time of demand, and they generally insisted on
bills that were worth nearly, if not quite, par.

On the contrary, the defendant, plaintiff in error, has always insisted,
and does here, that those words, *Illinois Currency” and “like funds,”
are words of ¢dentity, referring to the same bills or currency in each
case, without regard to their value or use as money at the time of
demand. '

It was not the contract between the parties, that the Bank which had
received $300 of Illinois Currency or Bank bills, worth 85 cents on the
81, as in this case, should, when those bills had so far depreciated as not
to be used as money, but still were in existence and could be repaid in
kind, be obliged to substitute other bills worth par, or nearly so, when
the creditor demanded payment or a retarn of the bills or ¢ currency.”

The plain import of the contract is, that the Bank was to return to
the deposiwor or his order, an equal nwmber of dollars of “ Illinos Cur-
rency,” without regard to their value in specie, whenever demanded.
Any other construction, and especially one requiring the banker to sub-
stitute different bank bills, without regard to value, but merely to their
use as currency as a circulating medium, will work surprise and injustice
to the Bank.

On the other hand, had the Illinois Currency or bills risen in value
after the deposit, the Bank would, upon the principles of cases long since
decided in this state, have been liable for their value at the time of
demand.

We will not trouble the Court to read a commentary upon the
instructions to the jury given by the Court below.

They were adopted by the Judge who tried the case, from those given
the jury which tried the case of Chandler vs. The Marine Bank of
Chicago, (No. 163, of this Term,) by another judge, and have, we think,
but little application to the rights of the parties arising out of the instru-
ment sued on in this case. >

In this view we say, the 7th instruction given for the plaintiff was
wholly erroncous ; and the instructions asked by defendant below ought
to have been given.

The instructions asked by the defendant below ought to have been
given as they are found on pages 9 and 10 of the Abstract, and present,
in a brief compass, the views we are secking to enforce.

We repeat here, that we do not offer the Court an argument upon the
testimony, for that is fully set out in the Abstract, and may be read in a
little time, and cannot be made plainer by comment.
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There is no conflict of evidence in the case, and it is clearly proved
that ¢ Illinois Currency” has always been distingunished from specie,
bills of Eastern Banks, or any other bills that were used as a circulating
medium.

If this was so in practice, it ought to be so in judicially determining
the rights and liabilities of the parties.

And we insist upon the following propositions, as the law of the case :

L

It was competent for the defendant below to prove the local meaning
of the words “Illinois currency” in the instrument sued on, and in the
place where the contract was made; and when that is proved, the pre-
sumption follows, that the parties used the words in their local signi-
fication.

24 111. 133, Myers ¢t al. v. Walker.

23 Wendell, 71, Thomson v. Sloan.

5 1Iill, 437, Hinton v. Lock.

23 Eng. Com. Law, 169, Smith ¢t a/. v. Wilson.
13 Peters, 89, Bradley v. The W. A. & G. P. Co.
2 Greenleaf Ev. 280 to 282.

2 Phillips Ev. 708, 787.

11,

That evidence clearly proved that Illinois currency” was made up ot
the Dills of the banks organised under the Free Banking Law of this
state, and that this was well known to the partics, sce testimony of Dox.

IIL

7 That these bills, or this currency, had been always, in business trans-
actions, distinguished from specie, Eastern funds, or the bills issued by
banks in other states except Wisconsin. Testimony of Dox.

IV.

That it had always. been of less value than the other kinds of money
or bills used as a cireulating medium in this state, and that its value
fluctuated from time to time according to the market value in New York
of the stocks deposited with the Auditor of this state for their re-
demption,



V.

That the words “like funds” are equivalent to the words ¢ Illinois
currency” used in the same instrument, and are words of identity, and
not merely descriptive of the nse of the bills as a circulating medium.,

VI,

That no right of action existed upon the instrument until a demand
was made for payment of it; it payment was then refused, the defend-
ant was in default for not delivering the creditor’s *“Illinois currency,”
or the bills described above, and was therefore liable for the specie value,
at that teme, of “Iilinois currency 3 12 Illinois, 184, Smith ct al. v.
Dunlap ; and see the great number of cases cited in Mr. IJoy~E’s brief
in the case of Zhe Marine Bank of Chicago v. Chandler, No. 165 of pre-
sent term, all to the same effect.

VIIL

The rule of damages in this case is casily ascertained by the facts
proved below—that the real value of the money was always equivalent to
the market value of the stocks in New York upon which the bills were
secured.

The Auditor of the State of Illinois is required to wateh the condition
of the stock market, and also to know the amount of circulation belong-
ing to each bank.

With these clements, it is easy to arrive at the value of the circulation

by comparing the gross amount of it with the market value of the secu-
rities.

In this way all buziness men and bankers, or any one else, can easily
arrive at the actual value of “Illinois currency.”

VIIL

' . o okt ,

The verdict and judgment in this case was for a sum much larger than
the “currency” was actually worth, either at date of the certificate of de-
posit or ever after—at least 10 per cent. larger than it was worth at the

date of the instrument, and 85 per cent. larger than it was worth at date
of the demand.
McCAGG & FULLER,
THOS. HOYNE, Counsel for Plaintiff in Error.
Of Counsel.
ArriL 30, 1862,
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Printed by Beac & BARNARD, 14 South Clark St. Chicago.

SUPREME COURT OF TLLINOIS,

/

THIRD GRAND DIVISION,
APRIL TERM, A. D: 1862.

THE CHICAGO MARINE AND
FIRE INSURANCE COMPANY,
Plaintiff in Errors
Vs,
MARGARET M. KEIRON,
Defendant in Error.

ABSTRACT OF RECORD.

Tnrs was an action of Assumpsit upon an instrument commonly
called a certificate of deposit, which is set out on pages 12 and 13 of the
record, as follows :

Page 13 “ No. 10,773. StaTE oF ILLINOIS,
' “Chicago Marine and I'ire Insurance Company, L
“Chicago, April 23, 1861.
“John Woollacott, Esq., has deposited in this office three hundred dol-
¢lars, Illinois currency, payable in like funds to his order, on return of
‘this certificate.
“HAMILTON B. DOX, Secretary.
14 € $300. SAMUEL 8. ROGERS, Assistant Secretary.
“ Registered.
“ Eveene C. Lone.”



T et

(8)

signated any particular funds, but only what would pass current. May
have demanded gold, but think current funds. I know Dox familiarly
and well, and showed him the certificate.

To a Juror:

I made no compromise. I would have taken anything that would
pass current, but when they offered me what would only. pass at fifty or

sixty cents, that ended it.

Plaintiff here rested.

Defendant then called
Hamilton B. Dox,

Who being sworn, testified as follows: I was Secretary of the Chi-
cago Marine and Fire Insurance Company, and Cashier of the Marine
Bank, in April and May last. I have been engaged in the banking busi-
ness in this city for six and a half years. I was handling money last
Spring, and in May. Had knowledge of kinds of money used. Illinois
currency, in April and May last, was the issues of the Illinois banks.
At one time, Wisconsin bank bills were regarded as currency, but it was
not so regarded atter the 1st day of April, 1861.

Illinois currency has had a fluctuating value. The difference in value
between it and coin, or specie, on the 23rd day of April, 1861, was from
ten to seventeen per cent., being so much less valuable than coin or
specie. Currency was such as was passing from hand to hand. Have
been acquainted with value of Illinois currency the last seven years.
About the middle of November, 1860, fluctuations began in the value of
Tllinois currency. Nine of the banks were then discredited. The notes
of all the other banks of Illinois coustituted the currency, less the nine
discredited banks. Its value varied from three to ten per cent. difference
between gold and the Illinois currency.

On the 30th day of March, 1861, some thirty more banks were discred-
ited. The issues of those banks were retired trom a circulation, except
two or three that made good their cireulation. All the bills passed ex-
cept those of the nine and the thirty. The 1st of April the difference
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between these bills and exchange, or coin, was four or five per cent. The.
value of the currency was still fluctuating after this, and continued so
until the 18th day of May, 1861. On that day the railroads made a
graded list of the notes of the Illinois banks, according to what. they con-
sidered its coin value, and it then ceased to circulate as currency, or
money at all. The basis of its value was the value of the securities or
the stocks deposited with the Auditor, for the redemption of the bills, in
New York. The stocks declined in value, and the bills declined in the

same proportion at the same time.

The defendant did a large business in banking and in currency. De-
fendant had on hand from $60,000 to $90,000 of the notes of the nine
banks which were discredited in November, 1860, at the time they were
discredited, which it could no longer use for circulation. Tt had about
$170,000 of the thirty banks thrown out in March, 1861, at that time,
which then became so much dead capital. After March, nothing but this
currency was in circulation. It was received in payment of debts by de-
fendant, and by people generally. This was the only currency that was

in circulation ; every thing else at a premium. A difference was always
made between Eastern bank bills, coin, and this currency, when they

were deposited with the banks by their customers, and this difference
was noted in the pass books of the depositors, and each kind was en-
tered as such. -

The depositor received a premium on Eastern and gold, in this cur-
rency, when he deposited other currency. Coin was always worth more
than this currency, and usually from one-eighth to one-quarter of one
per cent. more than exchange on New York. On the 1st of April, 1861,
the bills of the Illinois banks constituted all the currency, except the bills
of those banks which had been discredited, as I have stated. On the
18th of May, 1861, the defendant had §1,200,000 of the bills of Illinois
banks actually in its vaults. There was a great difference in the value
of' the bills of' the different banks of this State, at all times. There were
nominally about six and a half millions of Ilhnois bank bills in circula-
tion in May, 1861. The railroad list made them worth from fifty cents
on the dollar to par. There were only six or eight banks, out of the
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whole, placed at par, but they had an outstanding circulation of only
£60,000 or $70,000. :

We rarely met or saw one of these bills in circulation, and they were
exceptions to the general rule or body of the currency, which was made
up of the notes of the other Illinois banks, of fluctuating and different
values. On the 11th of July, 1861, the average value of Illinois cur-
rency, or bank notes, was from seventy to seventy-five cents on the dol-
lar. About the middle of June, it was from sixty to seventy cents on the
dollar. This did not include the bills of the banks that had been dis-
credited in November and April before. This estimete is based upon
the market value of the stock securities of the money in New York city.

The most part ot this cirenlation was retired about the 25th and 28th
of June. It was worth about seventy cents on the dollar. The average
value of the Illinois currency was less, when bought and sold by the
brokers, than I have estimated. This was the same currency that had

been used as money in April and May. This currency had been afloat,
or in use as money, several years. Don’t remember about Mr. Ham’s
demand. We had on hand the same bills of which I have spoken, in
use and circulation, in April and May, 1861. Did not offer to pay out
any of the bills of the banks which had been discredited in November
and March. The business of the State has always been done in a depre-

ciated currency.

On Cross Examination,

The witness stated: The banks did not ofter to pay out the depre-
ciated in November; did not when the thirty banks were thrown out,
except the two or three which had ceased to be discredited.  There might
have been some Indiana and Ohio in circulation, in April and May. In-
diana was at a premium generally, a difference from one-fourth to one-
halt. If a man deposited Indiana with Illinois, he ought to have
received a premium. The rule was particularly applied to Eastern and
gold. Indiana was in circulation during May or June, and Ohio. Little
if any of Michigan. Currency here meant Illinois bank notes, and pos-
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sibly Wisconsin. It meant Dills that passed current from hand to hand 3
same thing now. And up to the 18th May, it meant bills that passed
current here as money. Up to the 18th May, these Illinois bank bills
passed current. After that time they went into the hands of brokers.
The one and half millions was in Chicago Marine and Iire Insurance
Company. Don’t remember what the Marine Bank had. Both institu-
tions were conducted in same place, and I was an officer of both ; same
paying and receiving teller. The Marine Bank deposited most of its cur-
rency with the Insurance Company. Mr. Scammon was president of
that also. We sorted money during this period of time. As far as we
knew, we put the better kind by itself. When the better grades came
in, put them by themselves. All the money of the banks was put to-
gether; same with money deposited on a certificate as with account.

The currency in June, 1861, would buy gold at two to five per cent.
There was a difference between gold and the bills that actually did circu-
late. Little Towa, in May, in circulation, but materially increased in
June. These bills have been within a half per cent. of par.

By the Court:

There was nothing done by the bank to distinguish one from the other
class of deposits.

Re-Direct :
;

Don’t think the Marine Bank reserved any of their currency. There
was some Georgia passing. There was an agreement made be-
tween the banks and their depositors, on the 27th of April, to take and
receive Illinois bank bills as money. In this case, I think Illinois cur-
rency was deposited. It exchange, it would he reduced to currency. It
had been usual for us to give certificates of deposit, naming Illinois cur-
rency. The word “currency ” has generally meant Illinois and Wiscon-
sin bank notes. Exchange was worth from ten to seventeen. The
nominal rate was ten, but really seventeen. Did not sell hardly any.
The currency in which Dunham’s bank dealt was better than the others.
No Illinois bills in circulation after the explosion. The Marine Bank



-

was good. Had about $16,000 in circulation. There are Illinois bills
new in cirenlation, that will buy exchange at a low rate. The Galena
bank was good, but the railroads put it down at seventy. MecLean was
down to ninety. They didn’t form any appreciable part of the cir-
culation. )

To a Juror:

The Marine Bank has always, since I have been there, been used to
fill out such certificates as this. Don’t think certificates stated « Illinois
currency ” before 1857. After that time, used to insert « Illinois, or Wis-
consin currency,” because a question arose as to what currrency meant.
I was away for six months. As far as I remember, couldn’t say it was
Illinois currency. Don’t think it was filled out-as ¢ Illinois currency ”
before 1857.

.

This was all the evidence in the case.
&

The Plaintiff” then asked, and the court gave to the jury, the fol-
lowing instructions:

Plaintiff’s Instructions.

1. A deposit commonly signifies a bailment of property for custody,
without compensation, the title remaining with the depositor, and the de-
positary acquiring no title in the thing deposited, but only a right to its
mere possession and custody. Hence the depositor is entitled to a return
of the specitic chattel on demand, and to an action to recover its possession
when wrongtully withheld. As a consequence of this principle, if the
property is lost, stolen or destroyed while in the custody of the deposi-
tary, and without gross and wilful negligence on his part, the loss talls on

the depositor.

2. But when the subject matter of the deposit or loan is money,
wheat or other property, and it is delivered to the depositary for use or

consumption, the law implies a contract to return not the identical thing

- deposited or lent, but the equivalent of the same kind, nature or quality.
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In such cases the title to the thing deposited rests in the depositary Zpso
facto, and is at his risk. The only right of the depositor is to a return
in kind or value, and this right is not impaired by reason of the subse-

quent loss or destruction of the property in the hands of the depositary.

8. Such is ordinarily the relation implied by law from the dealings
Letween a banker and his customer, where no special agreement is made
by them varying their rights. The money, checks or bills which ﬁmy
be the subject-of the deposit become the property of the bank, and the
depositor becomes a creditor. It stolen, lost or destroyed, or if they be-
¢ome of no value by reason of subsequent depreciation, the bank must
sustain the loss. The depositor’s legal title in the deposit having passed
by operation of law, his right is vesolved into a mere chose n action or
claim against the bank for the value of the deposit, usually fixed by the
credit given, as in the case of an ordinary loan of money. Indeed, a
general deposit with a bank is denominated a gratuitious loan, payable

to the depositor on demand. ‘

4. In this case, therefore, the first question for the jury to consider,
is, what was the naturc of the relation arising out of the dealings be-
tween these parties, as disclosed by the evidence? Was it the ordinary
relation of a customer with his banker? If so, then what was the" sub-
jeet matter of the deposit? Was it money, or currency, or something
else? And first, as to the relation of banker and customer ?

G. It this relation is found to have existed, the jury should next in-
quire into the nature and subject of the depuosit. Was it money, or
current bank bills, or depreciated bills of Illinois banks circulating at
the time as money ? It the latter, then were these bills received on
deposit as money or currency to be accounted for on demand in like cur-
rent funds or money? Or were they received as depreciated bills eo
nomine, upon an agreement expressed or implied, that they should be
accounted for in identically like bills of the Illinois banks, whether cur-
rent or uncurrent at the time of demand? In determining this question,
the jury should inquire into the course of dealing between the parties,
the state and condition of the currency at the time the deposits were



28

(9)

made ; the nature and value of the deposits; and whether or not any
express arrangement existed, regulating and fixing the basis of their
mutual dealings with each other.

7. On this point, the counrt instructs the jury that it they find
from the evidence that the deposits were made in Illinois bank bills,
passing current at the time in all business transactions as money, and as
such, though known to be depreciated, were accepted and credited by
defendant, without any agreement or understanding that the deposit or
collection should be paid in like funds as those in which the deposit or
collection ‘was made, then the law implies a promise to pay in Illinois
or other bank bills current at the time of the demand, though the bills
deposited were subject to a discount tor specie when devosited, and sub-
sequently became entirely discredited and greatly depreciated. Such a
contract can only be discharged by the payment or tender of bank notes
current at the time of demand, or their equivalent in money, and the
measure of the plaintiff’s damages in this case would be such value on
the 13th of Juue, the time of demand, with interest thereon at date.
And if no bank notes were then in circulation as money, the engage-
ment became absolute for the payment of money. TFor where an amount
of money is made payable in a particular thing, the contract can only be
discharged in the identical description of property called for, or in
money. Nothing else can be substituted. ‘

To the giving of which instructions the defendant then and there ex-

cepted.

The defemdant then asked the court to give the following instruc-

structions :

1. [If the jury believe, from the evidence, that the words * Illinois
currency ” in the certificate of deposit, offered in evidence by the plain
tiff, referred to and meant the bills issued by the banks created under
the banking laws of Illinois, and that such bills were, at the time of the
deposits, of a fluctuating and depreciated value as compared with coin,
then the plaintift is only entitled to recover the average value of such
issues of Illinois banks, as were used as currency after the first day of
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April, 1861; the average value of such issues to be determined at the

time of the demand made for the payment ot the certificate, on or about
the 20th day of June, 1861, and interest from that date to this time.

2. If the jury believe, from the evidence, that the parties to the cer-
titicate made a special agreement in regard to the Illinois currency, and
knew it was depreciated at the time of deposit, and that the depositor

assumed the risk of the further depreciation by leaving his tunds on de-
posit with the defendant, after a turther depreciation, then plaintiff can

only recover the value of the funds deposited at the time of the demand.

3. If the jury believe, from the evidence, that the deposit was made
in Illinois bank notes, and that it was to be paid back in like funds, and
that the notes deposited were depreciated below their par value, or worth
below their face in specie, then the plaintiff can only recover the real
value of such funds as were deposited at the time of a demand made
upon the certificate.

Which the court then and there refused to give, to which refusal of
the court the defendant then and there excepted.

The jury then retired and returned with a verdiet for the plaintiff
tor $289.10.

The defemdamnt then moved for a new trial for the reasons tol-
lowing : )
1. DBecause the verdict was against the law and the evidence.

2. Because the court gave improper instructions to the jury for the
plaintift.

3. Because the court refused to give proper instructions to the jury
for the defendant.

Which motion the court then and there overruled, and rendered judg-
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ment on the verdict for the plaintiff. To which decision of the court in

overruling the motion for a new trial and in rendering judgment for the
plaintiff, the defendant then and there excepted.

Hirrors Assigned.

1. In admitting the certificate of deposit, offered by plaintift’ below,
in evidence under the money counts.

2. In giving improper instructions to the jury for the plaintiff.

3. In refusing to give proper instructions to the jury asked by the
defendant.

4. In refusing to grant defendant’s motion for a new trial. .

—

&. In rendering judgment on the verdict for the plaintiff, when by
the law it should have been for the defendant.

By its Attorneys,
HOYNE, McCAGG & FULLER.
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