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SUPREME COURT OF ILLINOIS.

Third Grand Division at Ottawa—April Term, 1862,

JAMES SEERY, dppellant,
: vs.
MELCHER SOCKS, ?

AND Appellees.
WILLIAM MULVANIA, f

APPEAL FROM CIRCUIT COURT
,OF WOODFORD COUNTY.

e

ABSTRACT OF RECORD.

This suit was originally brought on the 26th day of January, 1861, before
W.W. Seers, a Justice of the Peace, of said Woodford County, by Appellees, against
Appellant as Agent of Robinson & Dunham in which Appellees recovered judgment
for $65, and the same was appealed to the Circuit Court, in, and for said County, in
which Court the transcript and Justice’s papers were filed March 13th, 1861. Trial
was had of the said cause in the said Circuit Gourt at the December Term thereof,
1861., and jury found a verdict for Appellees for $60.5%. Whereupon Appellant en-
tered a motion to set aside the said verdict and for a new trial for the reason herin-
after stated. Which motion was overruled and judgment rendered as follows: ““It
« is therefore ordered and adjudged by the Court, that the Plaintiffs have and re-
« gover of and from the said James Seery, Agent of Robinson & Dunham, the sum

of $60-5¢;, damages, &c.

All the evidence given on trial of said cause, as preserved in the Bill of Excep-
tious is without abridgement or alteration as follows :

Be it remembered that this day, this cause coming on to be heard the Plaintiffs

9
to maintain the issues on their part, produced Richard Mayne, who after being duly
sworn was objected to by Defendant’s Attorney, on the ground of interest, and
being examined by Defendant’s Attorney on voi Dier, testified as follows :

b I have no interest in the result of this suit. The order for a corn sheller, herein

after mentioned, was then shown to witness, who said : This is the order given for
the machine that this suit is about. It has my signature to it, and the signature of
both the Plaintifls, and was signed in my presence. But after said order was
written and signed, 1 became desirous of being' released from becoming one of the
purc]mécrs of said machine, and it was agreed by said Plaintiffs and Defendant that
I should be released from the said contract. Thereupon the Court ruled that said
Mayne was a competent witness.  To which ruling, Defendaut then and there ex-  *
cepted and objected, which said exception was overruled by the Court, and said
witness testified as follows : On or about the 24th day of November, A.D., 1860, in
the evening, suid Plaintiffs, Socks, Mulvany and myself met at the hotel, kept hy
Williamn R. Willis at El Paso, and they said they had been talking with the Defend-
ant Scery, who was also present about buying a corn sheller and wanted to know if 1
did not want to go shares with them in the purchase. After thinking of it a little while

0 | /
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I told them I would. Scery said the machine wouid shell from twelve to fifteen
hundred bushels of grain per day. We were to pay part money and give notes for
-the balance, and were to take the machine and try it, and if it was not a good
one, and did not work well and do as recommended we were to return it, and Seery
was to return the notes and money. Notes and money was to be paid when the
machine arrived.  Our order was drawn for the machine aud was read over by
Seery or some other person. Dou’t remember which, and was signed by each of
the Plaintiffs and myself. 1 saw all sign it, and it was the same order shown me by
the Defendant’s Attorney. 1 afterwards wanted to be discharged from the contract,
and they agreed to discharge me. Socks and Mulvany agreed to take machine
themselves. This was before the machine arrived at El Paso. The machine was to
be sent to El Paso from Peoria. I was not present when the machine came to
El Paso.

On Cross-examination, said witness said : I do not know how much money was
paid by Plaintiffs to Iefendant, nor what notes they gave him. Machine did not
come as soon as they expected it. Plaintiffs took it to try. William R. Willis was
present at the time of making the order and the conversation above alluded to. The
machine was to be set running. Don’t remember whether it was agreed that Seery
should send to Peoria for a mechanic to set up the inachine and put it running, or
whether he was to put it running himself. The Plaintiffs and Defendant had been
talking about the trade before 1 met them at Willis’.  Don’t know what was said
about Seery acting for Robinson & Dunham in the sale of the muchine. He might
have said he was the agent. Don’t remember anything about that except what the
order says. Seery’s business is dealing in agricultural machinery at El Paso. I
have understood that he was agent for Robinson & Dunham.  Plaintiffs then pro-
duced, Williain R. Willis, who being duly sworn testified as follows : Thz Plaintiffs
and Defendant, and the witness Mayne were' at my house or hotel at El Paso in
fall of 1860. A trade was goinz on betweea them aboutf a corn sheller which
Plaintiffs were purchasing. Secery said the machine would shell twelve or fifteen
hundred bushells of corn per day, and Plaintiff said they would be satisfied if it
would shell a thousand bushels per day. Seery said it would do it, and more to.
A writing was drawn between them, read and signed by the Plaintiffs and Mayne.
Mayne seemed to get tired of the arrangement, and withdrew from the contract.
I understood Seery to be acting as agent for Robinson & Dunham. 1 did not give
any particular attention to the matter at the time, but remember what I have stated.
And that if the machine was net a good one, or did not do as recommended it was
to be returned, and something was said about a man coming from the shop where
the machine was made if it did not go right. Think Robinson & Dunham’s name
was nrentioned.

Cross Examination.

Secry has done business a number of ycars, some two or three at El Paso, and I
have always understood that he was the agent of Robinson and Dunham. I think it is
generally understood in the vicinity, that Seery does business ae agent for Robin-
son and Dunham. Socks and Mulvana live in that vicinity. Socks lives
some two or three miles from Seery’s place of business. Corn-shellers and
thrashing machines are articles almost always sold in this section of country, by
agents of manufacturers, so is most other kinds of agricultural machinery. I saw
the writing signed by the plaintiffs, but took no particular notice of it, think the
paper shown me is the one. 1 know the signature of Socks.

Plaintiffs then produced one Frank Faught, who being sworn, said, ‘I was present
when Plaintiffs were trying the machine, (a corn-sheller, ) they took it from the railroad
depotat ElPaso. They had put the machine running, it did not work well, it did not
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shell the corn all off the cob, it did not clean it well, and did not separate

‘the corn from the cobs well, we could not make it run successtully. I do not think

the machine was worth much if it would not run any better than it did when I
saw it. Valentine Socks was also present, we worked at it several hours and then
quit.

On cross-examination witness said ““I was called on by Socks to help try the
sheller. I am not a mechanic, have never run a corn-sheller. Socks and Mulvany
are neither of them mechanics. I don’t know who set up the machine. Scery was
not present. I don’t know where the horse-pewer came from ; it did not appear. to
belong with the machine. The machine was new and the horse-power was not.
It was set on the ground when I got there. T dont know anything about the trade
between the parties in velation to the sheller.

Plaintiffs then introduced Valentine Socks, who being sworn, said : ‘I saw the
machine tried twice, once at the time witness Ifaught has mentioned and again the
next day or the next day but one, and the machine did not work well—it broke up
the cobs and they came out with the corn, it did not shell clean, did not separate
well, don’t consider the machine good tor anything, unless it will do better than it
did then. The sheller looked well, looked fine, but would not work. Socks sent for
Secery, andshe came and tried to make the machine run but it did not go any better.
He attempted to fix it, it ran hard—we tried it with four horses, and then put on
two more.

Socks told Seery that he knew the machine would not work, and he would not
have it. Seery admitted that it did not wors well.  Socks demanded his money
back and his notes and told Scery to take away the machine. Scery said that he
had not the notes and money with him, but said that if' the machine did not do any
better he would give them back. Socks said he would not tey it any more. that he
would not be bothered with it any more, he should hold Seery for the notes and
money. Socks that evening or next day toos the machine back to the depot.

On Cross-cxamination, witness said, “I am brother of Plaintill' Socks. Was
called on to help try the machine. The horse-power was a borrowed one, borrowed

* to try the machine with, There was nv horse-power bought with the machine—

the power was intended to run a thrashing machine and was intended for eight
horses. The sheller is intended to run with four horses. 1t went too hard and we
put on six horses. Seery suaid the machine did not work satisfactorily and that
if it did not do any better he would give up the notes and money—said he would
send to Peoria to Robinson and Dunham for a machinist to set it all right. Sbcks
said he would not bother with it any louger. Plaintiffs soon bought another sheller
of a different make. 1 donotknow whether they contracted for it before they tried
the one bought of Seery or not, they got it very soon.

Plaintiffs then introduced James Blackmore, who being sworn, said, *‘I was pres-
ent at the trial of the sheller on the occasion mentioned by witness V. Stocks, at
the time when Seery was present.  The sheller did not work satisfactorily—it shelled
badly, did not shell clean—scattered and did not separate well. Seery attempted
to fix it so it would run right, some part of the connecting rod between the power
and sheller broke, it run hard, four horses were put on and then six. Seery gave
up the attempt, and Socks demanded his notes and money back, which Seery said
he had not with him. Seery said if Robinson and Dunham did not make it run
satisiactorily and work according to representation, then he would give up the
notes and money. Socks refused to try the machine any further, said he was satis-
fied it would not work, said he would not bother with it. The machine wus returned
to El Paso that day or the next,
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Cross-examnination. Witness said ‘I was present when Seery came.
He said he had not got the notes and money with him, but did not say whether
he had transmitted them to Robinson and Dunham or not. Seery said the sheller
did not work, and if it did not do better when Robinson and Dunham’s man had
put it in proper order he would give up the notes and money. Socks refused to
give it any further trial but insisted on having his money and notes. Seery claimed
that it was the contract, that if they were not able to set up the sheller themselves
and make it run satisfacterily, that Seery should have the privilege of sending to the
shop of Robinson and Dunham at Peoria and procure a mechanic who understood
the machine, to come and set it up and put it running before the sheller should be
condemned, and said if it did not then work well, he would give up the notes and
cash. Socks did not deny that such was the contract, but replied that he would
not bother with it any longer, that it would not work and he must have his notes
and money back. Seery refused to give them up until the man had come from
Peoria and put the machinein order and it had heen tried.

Plaintliffs then rest their case.

Defendant, to maintain the issues on his part, then introduce and gave in evidence
an affidavit of James S. Fowler, taken by agreement of parties on account of
sickness in said witness family, to be used in this cause, which is as follows :

MELCIIER SOCKS, et als.
US.
JAMES SEERY,
AGENT OF
ROBINSON & DUNHAM,

STATE OF_ILLINOIS,

Woobrorp County.

- ——

This day personally appeared before me, James S. Fowler, who being
duly sworn, deposes and says, 1 am a machinist by trade. Sometime about the
middle of January A. D. 1861, 1 was employed by Robinson and Dunham of
Peoria, Illinois, and sent to El Paso, in the County of Woodford, for the
purpose of putting up and setting to running a certain corn-sheller. It was what
is known as the Denton sheller, <nd m: mnf‘.lctmed by said Robinson & Dunham, and
was marked ‘“‘manufactured by Robinson & Dunham, Peoria Illinois.” I helped
ship the said machine from the shop of said Robinson and Dunham, at Peoria. It
was shipped by railroad and marked upon cards attached to it—marked Melcher
Socks, El Paso.  When I went there, as above stated, to set the machine running,
I took along with me two fender blocks and a drop board—parts of the machine
which had not been shipped with it, the machine would not do as good work without
these parts as with them. 1 found the machine at El Paso, it had been set up and
some one had attempted to run it. It was improperly set running and would not
do good work asit was—the cylender and concave were not properly adjusted—it
was adjusted at the shop in the usual manner, but nceded altering to suit the sized
corn they were using it for, and this was not done. I adjusted it and put in the
parts which I brought with me, and putit in working order. It was then a com-
plete and perfect machine and would do good work. Socks was then within fifty
vards of me when 1 was repairing said machine, and when it was done, I notified
him that it was all right, and desired him to hitch horses onto it and try it, and he
relused to do so, his horses were near by, it could have been hitched onto and
started in thirty minutes. The power was already set. I offered on behalf of
Robinson and Duuham, to pay him for his time and that of his teum if he would
hitch on, and if the machine did not work satisfactorily, but he refused to hitch on
and said he had bothered with it as much as he would. I have worked over seven
years at the manufacturing of the same kind of shellers, and have set a great many
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-of them running;, probably more than fifty. This muchine was good as any previous
ly made of the kind and just the same as sheller soon afterward purchased by Isaac-
Underhill and shipped to Secor, except it had no elevator. Socks said he would
not have the machine because it would not clean, The reason it would not clean
was that the tail of the machine was set toward the wind, and there was a current
nearly as strong into the machine us that created in the other direction by the fans.
James Seery was acting as the agent of Robinson and.Dunham at said El Paso, tor
the sale of machinery. Said Socks also complained that the machine scattered and
this is the effect of using it without the drop board, and was remedied by me in
putting it in. Socks told me that when he made the contract with Seery for the
machine, he agreed that in case he could not start the machine properly he was to
wait for Seery to send to Robinson and Dunham for a man to start it, but said Seery
was not fast enough for him. I know nothing about Seery being agent for Robinson
and Dunham except what I knew from correspondence between them. I went in

* January 1861 to make the repairs on the machine at El Paso. Socks had at that

time taken it to the depot at El Paso from where he had been using it. There were
many other persons present at El Poso when Socks made the statement as to the
contract between him and Seery. Socks did not state how long he was to wait for
Seery to send to Peoria, as stated by me above. I think the machine had been
sent to Socks four or five days before I went to make the repairs.

JAMES S. FOWLER.

Subscribed and sworn to before me this 12th day of December, 1861.
JAMES D. PERRY. Clerk.

It is agreed by the parties to this suit that the foregoing affidavit may be used in
cvidence in the above entitled cause, subject to all such objections as might be
urged to the oral testimony of said witness, if given in the same language.

BURNES, Attorney of Plaintiffs.
H. B. HOPKINS, Defendants Attorney.

Filed, December 12th, 1861.

JAMES D. PERRY, Clerk.

Defendants offered and gave in cvidence the order in writing, being the same
mentioned by witnesses Richard Mayne and Wm. R. Willis, and which is as
follows, to wit:

3 EvL Paso, Iu, November24th.
Messrs. Ropinsovy & Duxmax: Please forward me one of your improved corn
shellers, ready for delivery at El Paso by the 20th day of December next, which I
agree to receive in ten days from that date, and pay $11533 for the same as follows:
fifty-seven dollars cash and execute our two notes for the further sum of fifty-eight
dollars to come due first of May. Said mill warranted to be well made, of good

material, and not liable to break or get out of order with careful usage.

MELCHER SOCKS.
WILLIAM MULVANY.
RICHARD MAYNE.

State of Illinois Woodford Co., Town of El Paso.

Defendants then gave in evidence from the files of -said cause being in Court t.he
original summons in favor of the Plaintiffs against the Defendants, issued by Justice
W. W. Shears, which is as follows, to wit:
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STATE OF ILLINOIS.
ESS. THE PEOPLE OF THE STATE OF ILLINOIS TO ANY
WOODFORD COUNTY. CONSTABLE OF SAID COUNTY, GREETING :

You are hereby commanded to summons James Seery agent for Robinson & Dun-
tham to appear before me at my office in El Paso on the :22d day of Feb., 1861, at
10 o’clock, A.M., to answer the complaint of Melcher, Socks and William Mul-
vania, for thirty-five dollars paid him on corn-sheller, and for forty-five dollars
damages for said sneller not working as warranted, for a failure to pay him a certain
demand not*exceeding one hundred dollars and hereof make due return as the law
directs.

Given under my hand and seal this 26th day of January, 1861.

W. W. SEARS, J.P. [L.5s]
Return on said summons is as follows, to wit:

M. SOCKS AND WILLIAM MULVANIA, )
Us. | DEMAND $80%%-.
JAMES SEERY, b
AGENT FOR | J. P. Fee, 1,57.
ROBINSON & DUNHAM. |
,, Scrved by reading to the within named Defendant, James Seery, this 26th day of

Jan., 1861. My Fees 30 cents.
r JAMES F. KEYS, Constable.
Defendants also offered, and gave in evidence the said Justices Transcript on file
in said cause, which is as follows, to wit:

MELCIER SOCKS, ll

WILLIAM MULVANIA, ¥ STATE OF ILLINOIS,
US. x

JAMES SEERY, AGENT OF |

ROBINSON & DUNHAMN, J

Wooprorp CouUNTY.

In Justice Court before W. W. Sears.

January 26, 1861, sminmons issued to J. I'. Keys, Congtable, &c., returnable the
~2d day of Feb., at 10 o’clock, A.M. Summons returned duly served by Constable
Keys, January 26th. TFebruary 2d, 10 o’clock, A. M., parties appear and are ready
for {rial. Defendant asked for venire. Issued and delivered to J. K. Keys, Con-
stable.  Venire returned by J. F. Keys, with the following named persons: N. B.
Fasstt, II. Melford, P. Bowers, Wm. Arbucker, L. Ney, Wm. Tompkins.

The following named witnesses sworn for the Plaintifl’s: B. Reynolds, M. Brooks,
B. Maine, E. King, J. Lowry, P. Roberts, F. IFaught, ¥. Socks, J. Blackmore.

The following witnesses for Defendant: J. F. Keys, George Campbell.
George Campbell claims his attendance. Jury went out in care of Constable.
Jury returned in care of Constable Keys, and find in favor of the Plaintiffs, sixty-
five dollars. It is therefore ordered Ly the Court that the Paintiffs have judgment
for sixty-five dollars and costs of suit herein taxed.

February 21st, 1861, W. W, SEARS, J. P,

The above Defendant with William E. Robinson and W. I, Iereford, as his

sceurity filed his bond, for an appeal to the Cicuit Court which was approved by me
and appeal granted. :

STATE OF ILLINOILS, .
Woobrorp Covnty, g I hereby certfy that the above is a true
copy of the proceedings in the above named cause as entered on my docket.
W W. SEARS, J. P.
Filed March 13th, 1861. JAMES D. PERRY, Clerk.
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Defendant then introduced John M. Goudy who being duly sworn, said:
I have been about seven years engaged in the manufacture of corn-shellers of the
same character as that in question in this suit.  Have been Foreman in the manu-
factory of Robinson & Dunham at Peoria Ill., I helped to make the sheller sold by
Seery to the Plaintiffs. T assisted in shipping it to the Plaintiffs at El Paso. It
was marked to their address and shipped by Railroad. I know the character and
qnality of the machine. It was the improved Denton sheller. It was thoroughly
made and a perfect machine in every particular. And would perform good work
when properly set up and properly run.
This machine would shell from 1200 to 1500 bushels per day when properly used.
All shellers of this kind are advertised in printed bills hy the manufacturevs to
shell that amount, and will do that or more. The maching would have to be prop-
erly set up and adjusted in order to work well, and if it was not, it would not work
well.  Perhaps not at all, depending upon what error was made in setting it
running. It is vun by a four horse power, which is sufficient for it. It requires
some skill to first set the machine runninz. It is a cylinder machine, and the con-
cave and convex surfaces must be properly and equally set with reference to each
other. If'set too tight it will not feed well, but breaks the cobs which prevents its
cleaning well. It set to loose the corn comes through only partly shelled. If
uncvenly set, it will then both crush the cobs and part will come through unshelled.
Scery was the agent of Robinson & Dunham. Sold their machines for them at
El Paso. Tt is a universal custom in selling Shellers, Threshers, Mowers and other
complicated agricultural machinery to have the machine put in order and set running
by a man from the :;hop sent by the manufacturer, in case the purchaser is not able
to make it ran without. Muv. FFouler, a workman from Robinson & Dunham’s shop
was sent by them to El Paso to put the machine in order. Ilcis an entirely capable
mechanie for that purpose. Ile went about four days atter the machine was sent.

Defendant then introduced Cobumbus Dunham, who being duly sworn,
Plaintifi’ objected to his testimony on the ground that he wasinterested, and having
been examined on voir dier, the Court ruled that said witness was incompetent.
Defendant then executed, sealed und delivered the said witness a release, whernpon
said Court ruled that said Dunham was a competent witness, and he then testified
as follows, to wit: “I am a member of the firm of Robinson and Dunham, manu-
facturers of agricultural machinery at Peoria, 11l.  We manufactured the machines
in question. It was a perfect machine, well made, of good material and not liable
to get out of repair with cavful usage, the machine is capable of shelling more than
1500 bushels per day, the machine is advertised to do that and notices to that
effect were in the hands of Mr. Scery. Tle was adthorized to reccommend the
machine to do that and to ran well with. a four horse power. The machine sent
Plaintifis will do that any time with proper usage. We received from Mr. Seery
this order (being the one vefered to by other witnesses and given in evidence) and
we shipped the sume machine to Plaintifls at El Paso. About four days after the
machine was sent we sent, at the request of Scery, Mr. Fowler, a first rate work-
man, to El Paso, to set the machine properly running. We never sell ourselves,
and never authorized Seery to sell any shellers without reserving the right of
setting the machine and putting it properly running, hefore it should be condemned
and returned.  Scery, the defendant, was our agent in the sale of the said machine
and had no other interest in the transaction. Ile remitted the cashreceived for the
machine and the notes to us at Peoria, as soon as the sheller arrived at El Paso.
We received them a day or two before Fowler was sent to El Paso.  Secery was
authorized to agree to take back the sheller and return the notes and money if it
did not work according to representations after being put running by our machinist,
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the machine then having a fair trial, and we were ready to return them upon such
trial if the machine did not work well. Only twenty-five dollars in cash was paid by
the Plaintiffs on account of said sheller and their note given for the balance.

This was all the evidence given on either side at the trial of said case.
g
The seventh instruction given on part of appellees was as follows :

Tth. If thie jury believe from the evidence that the Defendant sold the machine to
Plaintiffs, and warranted the same to perfornina certain manner, and that it did
not answer the warranty or misrepresented the quality of the machine, and he
received a portion of the purchase money, or the contract was rescinded by the
parties on account of the failure of the machine to perform as warranted, and that
Seery refused to return the money received, then the jury should find for the Plain-
tifts the amount of money paid, interest and damages, if damage have been proved
as mentioned in the foregoing first instruction.

The twelfth instruction given for appellees is as follows :

12th. If the jury believe from the evidence that the sale of the machine was by the
parties rescinded, after it was determined the thrasher would not perform as rec-
commended, if it was so dctermined, and that the Defendant Seery had the money
of the Plaintiffs which he had received upon the contact of sale, then the Plaintiffs
would be entitled to recover of him such mongy, if they believed he refused to
refund the same on demand, and in such case they should allow interest at 6 per
cent. thercon from the time of rescinding the contract.

Delendant then moved the court to set aside the verdiet and for a new trial,
for the following reasons :

1. Thatimproper evidence was admitted by the Court on part Plaintiffs.

1o

The Court refused proper evidence on part of Defendant.
Verdict is contrary to law.

Verdict is contrary-to evidence.

Court gave improper instructions on part of Plaintiffs.
6. Court refused proper instructions on part of Defendant.

The Court overruled the said motion and entered judgement. To which Defen-
dant then and there excepted, and it was then and there agreed that this bill of
exception should be signed and sealed within sixty days from the 24th day of De.
cember, 1861, and Defendant then and there prays and appeals to the Supremo
Court, which is allowed upon Defendant entering into bond in the sum of three
hundred dollars with sccurity to be approved by the clerk of this court, and the
Plaintifis and-Defendant both agreed that the said security should be approved by
the said clerk, and Defendant prays that this bill of exceptions may be signed,
whicli is done. X

S. L. RICHMOND, Judge.

On the 20th day of January, A. D. 1862, an Appeal Bond was filed in due
form and approved by the said Clerk.
. B. HOPKINS.

Attorney for Appellees.
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