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Supreme Court of Illinois, Third Grand Division.

THE CITY OF CHICAGO,

|
Vs '
THE ROCK ISLAND R. R. l
S. M. axp N. IA, R. R. anp t ArreaL,
ALLEN ROBBINS gr AL

: impleaded with I
S. R. POMEROY, Er aL. J

This was a suit for the recovery of a spceial assessment made by the city for
the opening of La Salle street, south from Madison to Jackson, on an application
for a judgment against the tracts described in Recerd among others and against
these defendants among others, for the amount as assessed upon such tract or Tot,
with expenses, &c. Pages 2, 6.

Geo. W.,Colby, collector of special assessments for the south side, for 1856-7
‘made his report to a special term of the Cook County Court of Common Pleas, held
in January, 1858. (Pages 2 4.)



At said special term the collector returned a copy of his special warrant for
the collection of said assessment roll, containing the tracts and owners, in the record

mentioned, among others. (Pages 5, 6.)

Due notice was given of this application by publication of netice, according to
law. (Pages 7, 8, 9, 10, 11.)

The defendants filed the following written obj: ctions, viz: (Pages 11, 12))

First:  There is no snflicient legal notice given of the application, the same
g g pp s

being general, indefinite and void.

Second. The said Go, W, Colby has no legal power and authority under,
and by virtue of his appointment, as collector of special assessments in the South
Division of the eity of Chicago, for the year 1856, to hold over, or te do any act as

such collector, after the expiration of his term of office, on the day of March.

21 285854 2]

.
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Third. This court has no jurisdiction of this cause, because the amendatory
-gharter does not apply to warrants and assessments issued and made before its
passage, and judgments upon such assessments must be reudered by the County
Court, or an order issued by the common council, according to the provisions of

the acts in force at the time of making such assessment and warrants.” (Page 12.)

Fourth, Geo W. Colby as collector of Special Assessments for the year 1856,
cannot apply to nor has this court jurisdiction te render judgment on his application
under warrants for the Special Assessmeuts made in 1856 &e,

The court overruled the first two objections but sustamed the third and dismissed
the writ and rendered judgment against the city for cost. —  (Pages 12,13.)

Appellant assigns the following errors. (Page 15.)

.

First, The court sustained thethird objection for want of jurisdiction, and refused
to entertain jurisdiction but dismissed the same.

%



Second. The court refused to render judgmenr for the said assessmeuts but dis-

missed the same,

Third. The court rendered judgment against the applicant for costs.

The appellant makes the following points,

In case of default in the payment of special assessments after notice given, the
collector shall report to some court which is anthorized to render judgment against the

. lots.

Amended charter, page 13, section 40,

Under the old charter the order of sale
or judgment was made by the Common

Council, Munieipal Laws, page 44, sec-

tionn 8.

A5 8384 /



A9 médh

Again, by act of 1854, (Cooke’s Btat-
utes, page 202, section 2,) the County

Court had power to render judgment

for the assessments,

Of these several modes of obtaining a
judgment and sale, that under the amen-
ded charter ‘seems to be the only one

now 1n force,

This will become apparent by examina-
tion of other sections of the amended

charter.

After March 1857 all sales of property
for tax:s and assessments shall be held
at the same time with the general sals of
city property for the non-payment of
eity taxes, and there shall be but one such

sale.

Amended charter, pages 15, 16, sections
51, 52.

All parts of former acts, dec., inconsistent

with amended charter are repealed,



Amended charter, pages 22, 23, Sections
85, 86, 87.

The different modes of obtainiug judg-
ment, and time and manner of sale were

inconsistent, and therefore are repealed.

We see the inconsistencies by comparing

the several provisions.

First. In obtaining judgment under old
charter, Municipal Law, page 44, esc-

tion 8.

Amended charter, page 13, section 40,
Acts 1854, (Cooke's Statutes, page
202, section 27.)

Second. The process to sell. Municipal
Law, page 44, section 8. Amended char-
ter, page 14, section 44.

Third. The notice to be given of sale.
Municipal Law, page 45, section 9,
Amended charter, page 14 sections, 44, 5



Will not this money, like other monies for taxes and assessments for improve-

ments, pass into account on the Comptroller's books,

See amended charter, pages 5, 6, 7, 8.

Or will it be paid to the city treasury without amy account being kept by the
Comptroller, under the old charter.

s

Municipal Law, page 44, section 7.

31,

The notices are sufficient. and such as are required by the charter.

First, The notice of the assessment is only required to be general.

Municipal Law, Page 32, Sec 2.

Second. The notice of confirmation may be general also.

Municipal Law, Page 35, Sec. 11,



Third. Notice of application for a Jjudgment, prescribed by the new charter
Page 13, See. 40. When personal notice is intended to be required, as in case of
removal of buildings.

Municipal Law, Page 33, Sec, 5.

And when special notices are intended, as in cases of sales, the legislature
specified what they intended to require.

Am, Chr., Page 14, Sec. 45,

Ezxpressio Unuis Exclusio Alterius.

See Statute of Wills, Sec. 195, as to general notice.
Bowls Heirs, vs Rouse 8 Gil R 419,

Grignon’s Lesse vs Astor 2, How T, 8. 819.

I11.

The authority of the collector, the sufficiency of the notice, and the regularity
of the proceedings cannot be collaterally inquired into, If the commissioners and the
common council had jurisdiction, their action is final and conclusive.

2 Freeman’s Dig. 1167.

When power or jurisdiction is conferred upon any public officer or tribunal over
a subject matter, and its exercise is confided to his or their discretion, the acts so
done are binding as to that subject matter, and individual rights will not be dis-
turbed collaterally for anything done in the exercise of that Jurisdietion, within the
authority or power conferred.
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Parties may not attack collaterally the proceedings which they have neglected
to question directly. »
U. 8. vs Arredondo 6, Yet. 729.
Hollingworth vs Barbour et al, 4 Pet. 470.
Ingle vs Bosworth, 5 Pick. R. 500.
Dillingham vs Snow et al, 5 Mass 557.
Hemmingway vs Inhabitants of Machias 33 Maine 445,
Sandford vs Dick et al, 15 Con. 447,
Williams vs Holder 4 Wend 223.

Here an appeal was provided, and parties neglected to take it, and revise the
proceedings.
Municipal L. Pages 36, 40, Sects. 17, 7.

And they are now concluded.

¢ 8

The collector is liable, under his bond, (Municipal Law, Page 16, Sec. 16.)
for all the monies due upon warrants delivered to him for collection.

Municipal Law, Page 163, Sec. 3, 4.

And is charged with those monies in account, (Page 163, Sects. 17, 8, ) and

must possess the necessary rights, and power to discharge the obligation.

SCATES, McALLISTER, JEWETT & PEABODY,

Counscllors.
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Supreme Court of Illinois, Third Grand Division.

THE CITY OF CHICAGO,

|
s
THE ROCK ISLAND R. R. I
S. M. axp N. IA. R. R. a¥p +  ApreaL
ALLEN ROBBINS Er AL
impleaded with l
8. R. POMEROY, Er AL J

This was a suit for the recovery of a spceial assessment made by the city for
the opening of La Salle street, south from Madison to Jackson, on an application
for a judgment against the tracts described in Record amoung others and against
these defendants among others, for the amount as assessed upon such tract or lot,

with expenses, &e. Pages 2, 6.

Geo. W . Colby, collector of special assessments for the south side, for 1856-7
made his report to a special term of the Cook County Court of Common Pleas, held
in January, 1858. (Pages 2, 4.)



At said special term the collector returned a copy of his special warrant for
the collection of said assessment roll, containing the tracts and owners, in the record

msentioned, among others, (Pages 5, 6.)

Due notice was given of this application by publication of netice, according to
Jaw. (Pages 7,8, 9,10, 11.) :

The defendants filed the following written objeeticns, viz: (Pages 11, 12.)

First-  There is no sufficient legal notice given of the application, the same

being general, indefinite and void,

Second. The said Go. W, Colby has ne legal power and authbrity under,
and by virtue of lus appointment, as collector of special assessments in the South
Division of the city of Chicago, for the year 1856, to hold over, or to do any act as

such collector, after the espiration of his term of office, on the day of March.



Third. This court has no jurisdiction of this cause, because the amendatory
charter does not apply to warrants and assessments issued and made before its
passage, and judgments upon such assessments must be rendered by the County
Court, or an order issned by the common council, according to the provisions of

the acts in force at the time of making such assessment and warrants.” (Page 12.)

Fourth, Geo W. Colby as collector of Special Assessmenfs for the year 1856,
cannot apply to nor has this court jurisdiction to render judgment on his application

under warrants for the Special Assessments made in 1856 dee,

The court overruled the first two objections but sustained the third and dismissed

the writ and rendered judgment against the city for cost. (Pages 12,13.)

Appellant assigns the following errors. (Puge 15.)

First, The court sustained thethipd objection for want of jurisdiction, and refused
to entertain jurisdiction but dismissed the same,

2

Slasasars



Second. The court refused to render judgmenr for the said assessments but dis-

wissed the same.

Third. The court rendered judgment against the applicant for costs.

The appellant makes the following points.

I

In case of default in the payment of special assessments after notice given, the
collector shall report to some court which is authorized to render judgment against the

lots.

Amnended charter, page 13, section 40,

Under the old charter the order of sale
or judgment was made by the Common

Council, Municipal Laws, page 44, sec-

tion 8.



Again, by act of 1854, (Cooke’s Stat-
utes, page 202, section 2,) the County

Court had power to render judgment

for the assessments.

Of these several modes of obtaining a
judgment and sale, that under the amen-
ded charter seems to be the only one

now 1n foree,

This will become apparent by examina-
tion of other sections of the amended

charter.

After March 1857 all sales of property
for tax's and assessments shall be held
at the same time with the general sale of
city property for the non-payment of
city taxes, and there shall be but one such

sale.

Amended charter, pages 15, 16, sections
51, 52.

All parts of former acts, &e., inconsistent

with amended charter are repealed,



Amended charter, pages 22, 23, Sections
85, 86, 87

The different modes of obtainiug judg-
ment, and time and manner of sals were

inconsistent, and therefore are repealed.

We see the inconsistencies by comparing

the several provisions,

First. In obtaining judgment under old
charter, Municipal Law, page 44, esc-

tion 8,

Amended charter, page 13, section 40,
Acts 1854, (Cooke’s Statutes, page
202, section 27.)

Second. The process to sell. Municipal
Law, page 44, section 8. Amended char-
ter, page 14, section 44,

Third. The notice to be given of sale,
Municipal Law, page 45, section 9,
Amended charter, page 14 sections, 44, 5



Will not this money, like other monies for taxes and assessments for improve-

ments, pass into account on the Comptroller's books.

See amended charter, pages 5, 6, 7, 8.

Or will it be paid to the city treasury without any account being kept by the
Comptroller, under the old charter.

o Municipal Law, page 44, section 7.

II.

The notices are sufficient. and such as are required by the charter.

First, The notice of the assessment is only required to be general.

Municipal Law, Page 32, Sec 2.

Second. The notice of confirmation may be general also.

- Municipal Law, Page 35, Sec. 11,



v

Third. Notice of application for a judgment, preseribed by the new charter,
Page 13, See. 40. When personal notice is intended to be requited, as in case of
removal of buildings.

Municipal Law, Page 33, Sec, 5.

And when special notices are intended, as in cases of sales, the legislature

specified what they intended to require.

Am, Chr., Page 14, Sec. 45.

Ezpressio Unuis Excusio Alterius.

See Statute of Wills, Sec. 195, as to general notice.
Bowls Heirs, vs Rouse 3 Gil R 419.

Grignon’s Lesse vs Astor 2, How U, S. 319.

ITT1.

The authority of the collector, the sufficiency of the notice, and the regularity
of the proceedings cannot be collaterally inquired into, If the commissioners and the

common council had jurisdiction, their action is final and conclusive.

2 Freeman’s Dig. 1167.

When power or jurisdiction is 001$3rred upon any public officer or tribunal over
a subject matter, and its exercise is confided to his or their discretion, the acts so
doue are binding as to that subject matter, and individual rights will not be dis-
turhed collaterally for anything done in the exercise of that jurisdiction, within the

authority or power conferred.
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Parties may not attack collaterally the proceedings which they have neglected

to question directly.

U. 8. vs Arredondo 6, 'et. 729.

Hollingworth vs Barbour et al, 4 Pet. 470.

Ingle vs Bosworth, 5 Pick. R. 500.

Dillingham vs Snow et al, 5 Mass 557.

Hemmingway vs Inhabitants of Machias 33 Maine 445,

Sandford vs Dick et al, 15 Con. 447,
Williams vs Holder 4 Wend 223.

Here an appeal was provided, and parties neglected to take it, and revise the

proceedings.
Municipal L. Pages 36, 40, Sects. 17, 7.

And they are now concluded.

1V.

The collector is liable, under his bond, (Municipal Law, Page 16, Sec. 16.)

for all the monies due upon warrants delivered to him for collection,

Munibipal Law, P.zvge 163, Bec. 3, 4.

And is charged with those monies in account, (Page 163, Sects. 1, 8,) and

must possess the nccessary rights, and power to discharge the obligation.

SCATES, McALLISTER, JEWETT & PEABODY,

Counscllors.
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