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State of Illinois---In the Supreme Court.
April Term, 1858.

- S e o -

PATRICK HALLIGAN, }

V8.
THOMAS J. WADE.
POINTS AND  AUTHORITIES.

1st. In order to excuso the defendant from the payment of rent to the plaintiff, thero
should have been an eviction—and although, by some authoritics, it appears that this may
be accomplished by annoyances and disturbances by the landlord of the tonant, yet, unless
such annoyances and disturbances cause tho tenant to vacatc the premiscs, he is not exensed

from the payment of rent.

Bennett, vs. Bittle, 4 Rawle, 330.
Pendleton, vs. Dyett, 4 Cowen, 581.
e & 8 Cowen, 727.

Olgivie, vs. Ilall, 5 Hill, 52.

Waldron, vs. McCarty, 3 Johns, 471.

Salmon, vs. Smith, 1st Saund. 204, note 2.

Allen, vs. Pell, et al., 4 Wind, 505.

Cohen, vs. Dupont, 1 Sandf, 260.

Gilhooly, vs. Washington, 3 Sar.d, 339.

Jackson, vs. Eddy, et als., 12 Mis. 209.

The peculiar hardship of the case undoubtedly contributed to produce the decision in
in tho 8th of Cowen—and it is one of those cases where it may well be questioned whether
a good, general rule of law has not been mado to yield to the particular circumstances o
the case. And it may woll be doubted whether the violation of the general rule may not
produce more, mischief than would_have been caused by the adherence to it.

There is certainly much force in the dissenting opinions. But, be that as it may, that
caso differs materially from the case at bar, and the verdict would hardly have been sus-
tained, had the disturbance,’alleged to have produced the eviction, been tho same as in the
caso at bar. Seo the case of Palmer, vs. Wetmore, 2. Sandf, 316. The business in tho
caso, in 8th"Cowen, was unlawful, and an eviction was actually produced thereby. In this
case all the annoyances were by the transaction of lawful business, and not only no evice-
tion was caused thereby, but the tenant assigned his lease to a third party. Tho occupn-
tion of a baker, tinman, or saloon kecper, is Jawful in its character. Onc usually, indeed
almost always, necessarily carried on in towns and cities, and in the thronged and busy
parts thercof; and if tho lessor of hotel cannot collect his rent because he has leased other
premises in the neighborhood, for the above purposes, it is difficult to imagine a case whero
the lawful business of ono tenant may not prevent the landlord from collecting rent from
tho [occupant of another tenement. Thero is almost always some disturbance or annoy-
ance to others, occasioned by the carrying on the various trades and occupations of life.
Such things are among the necessary ovils and inconveniences of a social stat eof existence;
and the well being of society requires that they should bo submitted to.

Would tho fact that the defendant kept a bar room where ardent spirits was sold at ro-
tail, producing those ovils and annoyances which are necessarily incident to it, or tho av-
rival and departuro of guests of the defendant at lato hours of the night, with the attendant
noises of omnibus drivers, &c., excuse the baker and tinman from the payment of their
rent to the plaintiff?

Supposo a mere disturbance by the lawful occupation of the landlord’s othor tenants,
which does not cause tho tenant to leave, can be proved to reduce tho amount of the rent,
what would bo the rule of damages? How much would a tip shop across a street, used as
tin shops usually are, where an ayerage quantity of noise is mado daily, reduce tho rent of
a hotel on the opposite side of the street? '

Would there be no rule, or would all be left to tho caprico of the jury? If tho disturb-
anco is enough, in the opinion of tho jury, wherethe tenent has left, to warrant thom in
finding that tho tenant was thereby ovicted, (and this would scem to be tho only rule in the
8th of Cowen,) there would be no dificulty in ascertaining what should be the amount of

tho recovery, if any.
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Again, there would be grout difficulty in determining to what extent the landlord shouid
bo responsible for tho acts of his tenants. and for the conduct of those who transact bus-
iness with his tenants, and in ascertaining what portion of the disturbgncoe is caused by
tho proper, and what by tho improper manner of transacting tho business. Indeed, how
docs it appear in this caso that the plaintiff contributed to tho production of the alleged
disturbance any more than the plaintiff did in the case in the 3d of Sundf. 330.

The rulo of the Court bolew, that the rent cannot be recovered during the time the dis-
turbance continues, still further complicates the matter.

Supposo the hammering of tin, continuod one hour in cach twenty four, and quict reign-
cd in tho tin shop during tho other twenty threo, would this defeat the recovery of all the
rent, or only onc twenty fourth part thercof? and how loud and how near must the noise
be, to abate the rent one tweaty fourth part? Would cither the tin shop, saloon orbakery
alone, have defeated a recovery, or would it require the joint disturbanco of two or more to
do it? orwas it a question for the jury to determine tho damages occasioned by the anoy-
ances and to deduct them from the rent, or it the damages exceeded the rent, to find for tho
defendant ?

Suppose the annoyance was by an indecent exposure of the person ofthe landlord,or by in-
decent language, profanity, and the like on his part. or by practicing on musical instru-
ments, singing inharmoniously, &c., how are these and the like injurios to be estimated by
the jury? Ithink nocaso can be found,where such acts of disturbance have been held a breach
of the covenant of quiet enjoyment or where damages bave been allowed for them by way
of' set off or recoupment against rent, accruing wlg,_l’q tl}e premises weroe actually occupied.

The Court below, by refusing the defendant’s {-héﬁ%;fﬁstruction, and by giving thoe sixth,
gave the jury to understand that such a defence must cither defeat the plaintiff's claim en-
tirely, or that hemust recover thiswhole rent, and took from them the right te recoup or
diminish in part, the plaintiff's claim for rent. This was wrong, because if a defonce at alls
it might be o partial, not a total one. )

2d.  The fuct that the Rock Island Rail Road Company after an assessment of damages,
and upon payment of the amount to Halligan, and with IIalligan's consent and agreement
that they might do so, took down partof the barn to make way fortheir road, doos not con.
stitute a defenco on the part of Wade.

Ilins vs. Welch, 6 Mass., 246.
Parks vs. Boston, 15 Pick. 198.
Patterson vs. Boston, 20 Pick., 159.
Frost vs. Barnest, 4 Whart., 8G.
IPoote vs. Cincinnati, 11 Ohio, 498.

While it is conceded that an eviction by the landlord of the tenants from part of the
leased premises, suspends the collection of the whole rent, as laid down in Christopher vs-
Austin, 1 Kernan, 216, yet it is denied that the taking yossession by the Railroad Co, with
the consent of the plaintiff, under the circumstances of this case, could possibly amount
to an eviction of tho tenant by the plajutiff from the portion of the ot and barn taken
for the railroad track. Suppose instead of an assessment of' his damages, and a consent on
his part to take the money, and permit the company to occupy the land necessmy for the
way, he had, without any assessment, agreed to release his damages for $400, and had ex-
ccuted a release to the company, who had the right to occupy upon making compensation,
and had conscnted to the possession being taken; surely this would not be such a tortuous
interference with the possession of his tenants as would in law constituto an eviction
which would .ischarge the tenant from tho pay ment of his whole rent.

The Railroad Company by their charter, had the right to take the land upon making
compensation and whether that compensation.is ascertained by tho adjudication of com-
missioners, or by agreement of the partics, is a matter of no consequence. As to tho de-
fendant, the railroad company committed an injury for which thero is a liability on their
part to him. The plaintiftbeing recompensed for his injury, ought to havo acquicsed in tho
possession being taken as against him, and this is all that he has done. The refusal of the
plaintiff’s 11th instruction was clcarly wrong.

Again, tho reversioner may sell part of the leased premises, and if after asalo of u part
the granteo of that part being so advised by the grantor should evict the tenant from the
land so “sold him, this would only suspend the portion of rent bolonging to ‘the granteo
who would be entitled to a portion of therentin tho proportionfthat tho part sold him was
in valne to the swhole. R-ed vs Ward, 10 Harris 144, So that if the evidonce showed a
conveyance of part of the lot to the railroad Co. by Halligan, and the question . of their
right to tako under their charter was not in tho case. Tho eviction by the Company, though
Ialligan may have assistod therein, would only operato to diminish tho rent, pro rata ;
taercfore the defendant's first instruntion is erroncous. LELAND & LELAND,

for Pl'tftin Error.
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SUPREME COURT OF ILLINOIS
st Third Division— April Term, 1859.

PATRICK HALLIGAN,
8. Appeal from La Salle.
THOMAS J. WADE.

APPELLEE’S BRIEF.

An eviction by a landlord of a tenant from any substantial portion of the
demised premises, suspends the collection of the whole rent.
Wade vs. Halligan, 16 Ill., 507, (this case.)
Watts vs. Coffin, 11 Johns R., 495.
Jonnett vs. Bittles, 4 Rawle, 339.
Lewis vs. Payne, 4 Wend., 429.
See, also, the cases cited upon 2d point.

2d. If the landlord do such acts as destroy the beneficial use of the premises

leased, he forfeits his right to collect rent for the time the tenant is so disturbed
in the enjoyment of the premises.

Wade vs. Halligan, 16 Ill., 512.

Briggs vs. Hall, 4 Leigh, 484.

Ogilvie vs. [Jall, 5 Hill, 52.

Cohen vs. Dupont, 1 Sandf. 260.

Jackson vs. Eddy, 12 Mis., 209.

1 Starkie’s R., 94.

Dyett vs. Pendleton, 8 Cow. R., 727.

Tomlinson vs. Day, 6 Eng. C. L. R., 327.

Edwards vs. Heatherington, 16 Eng. C. L. R., 2T1.

Conie vs. Goodwin, 38 Eng. C. L. R., 162.

8d. Whether there were acts done by Halligan which dcstroyed the enjoy-
ment of the demised premises, wus peculiarly the province of the jury to deter~
mine.
Sece . Colien vs. Dupont, 1 Sandf., 260.
Bonnett vs. Bittles, 4 Rawle, 339,

4th. If Halligan, after leasing to Wade, alienated some portion of the de-
mised premises, and Wade lost the use of such part: if Halligan had any
claim for the rent of the remainder, he had no right to distrain, but must sue
for use and vccupation under a quantwm merruit.
Tomlinson vs. Day, 6 Eng. C. L. R., 327.
Lawrence vs. French, 25 Wend., 443.

5th. When an eviction from some portion of the premises is shown, such
eviction will be presumed to have continued until the contrary appears.
Lewis vs. Payne, + Wend.. 423,

Sce written argument. chal
B. C. COOK, for Appellee,
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STATE OF Z‘I;CI)%%TIN OIS, 1. @he yrnplc n)“ ¢ Stntc nf Slingis,

To the Sheriff of the County of (I/(A Greeting :

‘,‘jpmnsc In the record and ploceedmcrs and also in the rendition of the judgment

of a plea which was in the zgcx R / Comt of u/ﬁ& ja,@&
County, before the Judge thereof, between /j /7_/1 W e +%LCL/ 7 i A

plaintiff, and S [ erran uvd‘/l AL f\e

defendant , it is said that manifest error hath intervened, to the injury of the said

Plocind i) — .

ST SRR i the record

as we are informed by /L/L Z complaint,
and proceedings of which said judgment we have caused to be brought into our Su-

preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct
the errors in the same, in due form and manner, according to law; @Therefore, e
‘Eﬂlltlllﬂltﬁ {)on, That by good and lawf'ul men of your County, you give notice to the said

/ //’l( A ACA J / // (’( 0({ e e

that /’L,( be and appear before the Justices of. our said Supreme Court, at the next
term of said Court, to be h ld Ottawa in said State, on the first Tuesday after the
third Monday in Apul hem the records and proceedings aforesaid, and
the errors assigned, if shall see fit; and further to do and receive what said
Court shall order in this bcha]f and have y?u/ then there the names of those by whom

you shall give the said /4.4we~4 At

notice, together with this writ.

/”_—‘—\- SN
JAitness, The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof, at Ottawa,
this / //“ day of 7/ e e in the
Year of' Ou1 Lord One Thousand Eight Hundred
and Flfty-(LA-/ 4
Py =3 ( ATV
Clerk of the b Upnig Court.
‘ j( 12 ! ¢ A ,_/(( /
A . // /
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