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STATE OF ILLINOILS, SUPREME COURT.
TIIRD GRAND DIVISION.
Al? R[ eI ER 71\_7([, ~1. 861.

JAMES M. MOOERS, Plaintiff in Error,
8.
SARAILI CARPENTER, TO TIIE USE OIF ¢i. W.
SOUTIHWICK, Defendant in Error.

James K. Edsall, of counsel for Defendant in error pre-
sents the following Briet of Points and Authorities.

This was a proceeding byscire fucias to foreclose a mort-
gage, to which plaintiffin error plead as follows: st non est

factum, 20, nul ticl record ; 3d, Payment and 4th and 5th

Pleas of usury. Demurrers were sustained by the court below
to said 4th and 5th pleas, which is now assigned for error.

I. The proceeding by scire facias, isin contemplation of Taw.
always based upon a record.  This doctrine, together with the
consequences flowing from it, is not alone applicable to the
common law writ of se/. fa. For example, a recognizance
taken before a magistrate, and Dy him certified to the cireuit
court, upon which a sci. fa. issues, is regarded as a record in
the strict Jegal sense; and oyer cannot be had of it (Stater
et al v. DPeople 21 111, 29) ; it is regarded as absolute verity-—
tyuth itself, and it cannot be averred against. Leople v. Wat-
Jens 19 111, 119.

The same principle is held applicable to sed. f«. on a mort-
vage. White v. Watlins 23 ]]l.,%ﬁfﬂ/{uﬂ v. Dyrae 1 Scani.
140.

If this is the correet doctrine—if “no averment can be
made against the record” in a proceeding by s, 7ir.. the con-
clusion is inevitable, that the defence of usury cannot be in-
terposed. The recital in the record (the mortgage) is that
“ the party of the first part is justly indebted to the said party
of the second part in the sum of cight hundred dollars” ete.
The defendant (below) cannot deny that this was so at the
time of the execution of the mortgage. When the mortgage
has been duly acknowledged and recorded, and the last instal-
ment has become due, no defence ean be interposed except
such as show the mortgage never to have been a valid lien
upon the land, or that it has been released or discharged.—
White v. Watkins 28 TIl., 482 ; Woodbury v. Manlove 14 111..
216. Tt is held that neither utter want, nor failure of consid-
eration are embraced within this class of defences (Ibid); and
«_fortiort, a plea of usury cannot be regarded as showing that
the mortgage was never a valid lien upon the land. Our
usury law does not make the contract void.

The plea of usury cannot be interposed as a defence in a
sei. fa. at common law, even when it is brought upon a judg-
ment entered by confession.  Blyd. Law of Usury 112, Mid-
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and a defence that cannot be interposed to a common law
sel. fu., cannot, unless expressly authorized by statute, be
plead to sei. fu. on a mortgage.  White v. Wathins 23 TIL.,
482,

IL. The proceeding by sei. fu. to foreclose a mortgage, is a
special proceeding n rem, and not an a-tion, in a legal
sense.  Menard v. Marks, 1 Scam. 25. Iall v. Byras, 1bid,
140, Toodbury v. Manlove, 14 111., 216, and for this reason it
is held that the statute forbiding the biinging of an action
against an administrator until after the expiration of one year
after taking out -letters of administration, does not prohibit
the commencement of a proceeding by a sei. fu. to foreclose @
mortgage within that time. " Menard v. Marks 1 Scam. 25.—
So a plea of set oft' is not allowable in this proceeding, for the
reason that the statute providing that “in any action brought
upon any contract or agreement, either express or implied,”
this defence might be interposed, did not include a proceed-
ing by sci. fu.  Woodbury v. Manlove 14 1., 216, and the
same with reference to the statute confering the right to
plead want or failure of consideration, which provides that
“in any action” this defence may be plead.

Our statute relative to the defence of usury prescribes, that:
* Whenever in any action bronght on any contract or assur-
ance for the payment of money or other thing, it shall appear
to the court hefore which such actéion shall be tried, by the
pleading on the case” that usurious interest shall have heen
reserved, discounted or taken, the plaintift shall forfeit, &e.
Sec. 4 ch. 54, 1 Pur. Stat. 638. And the langnage ot Section
7 of same chapter is as follows :  « In the trial of any action
wherein it shall appear by the pleadings, that the fact of usury
shall be put in issue it shall be lawful for the debtor, the cred-
itor being alive, to become a witness > ete.

We insist then that these statutes do not confer the right to
set up the defence of usury, in this special proceeding, which
is held not to be an action.

ITI. But it may be insisted that the statute of 1837, so
modified the usury law of 1845, in repealing all provisions,in
the latter imposing penalties, &c, that a plea setting up that a
contract entered into while the statute of 1845 was in force,
more than legal interest was reserved, or taken, and claiming
an abatement of the usurious excess, is rather in the nature
of a plea showing a partial want or failare of considera-
tion, than a plea of usury. Be this as it may, it cannot avail
the plaintiff’ in error, inasmuch as it is well seftled that neither
a failure nor want of cousideration can be plead in this pro-
ceeding.

IV. Were it competent to a mortgagor to plead usury in
this proceeding, the demurrer in this case was properly sus-
tained.

1. Inusurious contracts made prior tothe passage of the act
approved January 31,1857, wheresuit is bronght subsequently
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to that time (as in the present case) theexcess of legal inter-
est only is abated. In Nichols v. Stewwrt et al 21 Il 106,
the Court remarks that “ There is in fact no penalty attached
to an usurious contract under our statute as we have already
decided. It merely modifies the eontract, so that if the de-
fendant shall insist upon it, no matter what the terms of the
contract may be, he shall only be bound to pay the principal
sum and legal tnterest.” It should be observed that this lan-
guage was used with reference to a note made October 4, 1856,
drawing interest at the rate ot two per cent. per month, upon
which suit was instituted subsequently to Jannary 381, 1857,
and is therefore an authority directly in point on the case at
bar. But as to usurious contracts made subsequently to that
date, the whole of the interest is forfeited. Sugford v. Vail
29, TII. 327.

2. A plea which professes to answer more of the count or
declaration than, to which, it is in fact a good answer, is bad
upon general demurrer. 1 Chit. Pl 523, Nichols v. Stewart
21 Ill. 106, Moir v.Harrington 22 111 40, Marsh v. Bennett
Ibid 318. Therefore:

3. The4th Plea is defective inasmuch as it commences as
a1 answer to $400, part and pareel &e., and concludes as a
défence to the entire cause of action; while the body of the
plea (it its averments sufficiently show anything) would only
show that the detendant (below) was entitled to have abated
from the face ot the note the excess of legal interest, amount-
ing to $280. But we insist that this plea is also defective as
a plea of usury in this: that it does not show what the con-
sideration of the note in question was—nor by whom, nor to
whom, nor when, nor where, any money was actually
loaned,” and is altogether indefinite and uncertain in its alle-
gations. Blyd. Law of Usury, 110.

4. The 5th plea commences as an answer to the whole
cause of action as follows: ¢“And for a further plea in this
behalf the said defendant says actio non because he says” &e.,
and proceeds to set up matter, which, it true and it was com-
petent to plead it, would only show a defence to the excess of
legal interest included in the note, viz $280; and concludes
by praying judgment as to the sum of $400.

V. The issue formed on the plea of nul tiel record was
properly tried by the court, Steph.Pl. 101; 2 Bl. Com. 330;
yet if this were not so, there is no error in the present case,
inasmuch as the record shows, that all the issues were submit-
ted to the jury, who found a general verdict for the plaintiff
(below); and in addition to that, the court also found the issue
upon the plea of nul tiel record for the plaintiff.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVW.A.

JAMES M. MOORES 1’

vs. sl .
SARAI CARPENTER, To THE USE oF | Loz Lz County,
GILBERT W. -SOUTHWICK. J

ABSTRACT OF RECORD.

This was a proceeding by scire fucius commenced of the No-
vember Term of the Lec County Circuit Court, for the year A.
D. 1858, to foreclose a Mortgage made by the Plaintift in Error
to the Defendant in Error, to secure the payment of a promis-
sory note of eight hundred dollars made by plaintiff to defend-
ant in error. The note made and bearing date November twen-
ty-third, A. D. 1852, and the mortgage given to secure it bear-
ing date March the twenty-eighth, 1853. The note payable iy
five years from date. '

In this case the defendant below pleaded the two following
among other pleas to wit:

4. And for further plea in this behalf as to four hundred dollars,
part and parcel of the sum of eight hundred dollars in said writ
and declaration mentioned, said defendant says actio non, becauso
he says that in the note in writing and mortgage deed in said
writ mentioned is taken, received, and secured to the said plain-
tiff above the rate of six dollars in the hundred per annum for
the forbearance of the sum of four hundred dollars, actually
loaned, for the period of five years, that is to say, the sum of
four hundred dollars, part of the sum’ of eight hundred dollars
for the period of five years, contrary to the form of the statute
in such case made and provided, and this he is ready to verify,
wherefore he prays judgment, &c.

5. And for further pleain this behalf, said defendant says actio
non, because he says that said promissory note and mortgage in
said scire facias mentioned, was given for the loan and forbear-
ance of the sum of four hundred dollars, money actually loaned
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on the day of the date of said note and mortgage, and that tle
remaining sum of four hundred dollars in the said note mention-
ed, being included in the said note, for and as interest and usury
for the loan of the said first mentioned sum for the term of five
years, being at a greater rate of interest than was then and there
allowed by law, to wit: for and at the rate of twenty per cent-
um per annum for the whole term, which said note and mort
aage had to run, to wit: for the term of five years, contrary
the Statute in such case made and provided; and this the
defendant is ready to verify, wherefore he prays judgmen.
the said scire facias as to the said sum of four hundred dollars,
part and parcel of the sum of eight hundred dollars therein de-
manded.

To which plea the said plaintiff filed a general demurrer and
which demurrer was sustained by the court below, and a judg-
ment rendered for the plaintiff for the full amount of said note
of eight hundred dollars mentioned in said scire facias, with
interest and costs.

There are several errors assigned in this case, the only ones
relied upon being the question of usury presented in said pleas,

ard that the court—erred inholding —thut—said-pleas of wsury—

could not be plead to an action by scire fucias upon a mortgage.
HEATON & GOODWIN,
For Plaintiff wn Error.
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STATE OF ILLINOIS, SUPREME COURT.
THIRD GRAND DIVISION.
TSR D s s S

JAMES M. MOOERS, Plaintiff’ in Error,
2.
SARAIL CARPENTER, TO THHE USE OF G. W.
SOUTHWICK, Detendant in Error.

James K. Edsall, of counsel for Defendant in error pre-

sents the following Brief of’ Points and Authorities.

This was a proceeding byseire fucias to foreclose a mort-
gage, to which plaintiff'in error plead as follows:  1st non est
factum, 24, wul el record; 3d, Payment and 4th and 5th
Pleas of usury.  Demurrers were sustained by the court below
to said 4th and 5th pleas, which is now assigned for error.

I. The proceeding by seire fucias, is in ('nilf.@h'lpl:lfinﬂ of Taw,
always based upon a record.  This doctrine, together with the
consequences flowing from it, is not alone applicable to the
common law writ of s¢/. fu. For example, a recognizance
taken Dbefore a magistrate, and by him certified to the circuit
court, upon which a sei. fu. issues, is regarded as a record in
the strict legal sense; and oyer cannot be had of it (Slater
it al v. People 21 111, 29) 5 it is regarded as absolute verity—
truth itself, and it cannot be averred against.  Leople v. Wat-
Jeins 19 11, 119.

_ The same principle is held applicable to sci. fa. on a mort-
gage.  White v. Watkins 23 Ill.,é/W[all v. Byrne 1 Scam,
140. ;

It this is the correct doctrine—if “no averment can be
made against the record ” in a proceeding by sei. fu., the con
clusion is'inevitable, that the defence of usury cannot be in-
terposed.  The recital in the record (the mortgage) is that
« the party of the fivst part is justly indebted to the said party
of the second part in the sum of eight hundred dollars” ete.
The defendant (below) cannot deny that this was so at the
time of the exeention of the mortgage.  When the mortgage
has been duly acknowledged and recorded, and the last instal-
ment has become due, no defence can be interposed except
such as show the mortgage never to have been a valid lien
upon the land, or that it has been released or discharged.—
White v. Watkins 23 TI., 482 5 Woodbury v. Manlove 14 111,
216. Tt is held that neither utter want, nor failure of consid-
eration are embraced within this class of defences (Thid); and
«_fortiori, a plea of usury cannot be regarded as showing that
the mortgage was never a valid lien upon the land. Our
usury law does not make the contract void.

The plea of usury cannot be interposed as a defence in a
sei. fa. at common law, even when it is hrought upon a judg
ment entered by confession.  Blyd. Law of Usury 112, Mid-
dlcton v. 111, 2 Croke Eliz. 588, Coclk v. Jones, Cowper 727,




and a defence that cannot be interposed to a common law
sed. fa., cannot, unless expressly authorized by statute, be
plead to see. fa. on a mortgage.  White v. Wathins 23 111,
482,

II. The proceeding by sci. fa. to foreclose a mortgage, is a
special proceeding in rem, and not an astion, in a legal
sense.  Menard v. Marks, 1 Scam. 25. Jlall v. Byrne, 1bid,
40, TWoodbury v. Manlove, 14 111, 216, and for this reason it
is held that the statute forbiding the bringing of an action
against an administrator until after the expiration of one year
after taking out letters ot administration, does not prohibit
the commencement of* a proceeding by a sei. fa. to foreclose a
mortgage within that time.  Menard v. Marks 1 Scam. 235.—
So a plea of set off' is not allowable in this proceeding, for the
reason that the statute providing that *in any action brought
upon any contract or agreement, either express or implied,”
this defence might be interposed, did not include a proceed-
ing by sci. fu. Woodbury v. Manlove 1+ 111., 216, and the
same with reference to the statute confering the right to
plead want or failure of consideration, which provides that
“in any action ” this defence may be plead.

Our statute relative to the defence ot usury preseribes, that:
“ Whenever in any action brought on any contract or assur-
ance for the payment of money or other thing, it shall appear
to the court before which such action shall be tried, Ly the
pleading on the case” that usurious interest shall have been
reserved, discounted or taken, the plaintift shall forfeit, &e.
Sec. 4 ch. 54, 1 Pur. Stat. 638. And the language of Section
7 of same chapter is as follows : ¢ In the trial of any action
wherein it shall appear by the pleadings, that the fact of usury
shall be put in issue it shall be lawful for the debtor, the cred-
itor being alive, to become a witness * ete.

We insist then that these statutes do not confer the right to
set up the detence of usury, in this special proceeding, which
is held not to be an action.

III. But it may be insisted that the statute of 1857, so
modified the usury law of 1845, in repealing all provisions in
the Jatter imposing penalties, &c, that a plea setting up that a
contract entered into while the statute of 1845 was in i'oré\e,
more than legal interest was reserved, or taken, and claiming
an abatement of the usurious excess, is rather in the nature
of a plea showing a partial want or failure of considera-
tion, than a plea of usury. Be this as it may, it cannot avail
the plaintiff in error, inasmuch as it is well settled that neither
a failure nor want of consideration can be plead in this pro;
ceeding.

IV. Were it competent to a mortgagor ta plead usury in
this proceeding, the demurrer in this case was properly sus-
tained.

1. Inusurious contracts made prior tothe passage of the act
approved January 81,1857, wheresuit is brought subsequently
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to  that time (as in the present case) theexeess of legal inter-
est only is abated.  In Nichols v. Stewaet ot al 21 T 106,
the Court remarks that « There is in fact no penalty attached
to an usurious contract under our statate as we have already
decided. It merely modilies the conteact, so that if the de-
fendant shall insist upon it, no matter what the terms ot the
contract may be, he shall only be hound to pay the principad
suin and legal interest.” It should he observe.l that this lan-
guage was used with refercuce to a note made October 4, 1856,
drawing interest at the rate of two per eenf. per nonth, upon
which suit was instituted subsequently to Janunary 31, 1857,
and is therefore an authority divectly in point on the case at
bar.  But as to nsurious contracts made subsequently to that
date, the whole of the interest is forfeited. Szfford v. Vail
22, 1. 327.

2. A plea which professes to answer more of the count or
declaration than, to which, it is in fact a good answer, is bad
npon general demurrer. 1 Chit. Pl 523, Nichols v. Stewart
o1 Il 106, Moir v.Harrington 22 1. 40, Muarsh v. Beanett
Ibid 313. Therefore:

3. The £th Plea is defective inasmuch as it commences as
a1 answer to $400, part and parcel &e., and  concludes as a
defence to the entire cause of action; while the body of the
plea (i’ itz averments sufliciently show anything) would ouly
show that the defendant (below) was entitled to have abated
from the face of the note the excess of legal interest, amount-
ing to $280. But we insist that this plea is also defective as
a plea of usury in this: that it does not show what the con-
sideration of the note in question was—nor by whom, nor to
whom, nor when, nor where, any money was “actially
loaned,” and is altogether indefinite and uncertain in its alle-
gations. Blyd. Law of Usury, 110.

4. The 5th plea commences as an answer to the whole
cause of action as follows: ¢ And for a further plea in this
hehalf the said defendant says aetéo non because he says” &e.,
and proceeds to set up matter, which, if true and it was com-
petent to plead it, would only show a defence to the excess of
legal interest included in the note, viz $280; and concludes
by praying judgment as to the sum of $400.

V. The issue formed on the plea of nul tiel record was
properly tried by the court, Steph.Pl. 1015 2 Bl. Com. 330;
yet if this were not so, there is no error in the present case,
inasmuch as the record shows, that all the issues were submit-
ted to the jury, who found a general verdict for the plaintitt
(below); and in addition to that, the court also found the issuc
upon the plea of nul tiel record for the plaintift.
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