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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

OF THE JUNE TERM, A D. 1852.

Daniel F. Smith
vs. Appeal from Jo Daviess County.
Alexander Downey.
This suit was commenced on the day of August, A. D. 1850, by a capias, on which the defendant was arrested, and released from

custody by giving bail ; at the October Term no declaration was filed, and the cause was continued ; no Courts were actually held until the
next August thereafter. A declaration was filed on the 31st day of July, 1851. At the next term after the filing of the declaration, a mo-
tion was made for a Judgment, as in case of nonsuit, or in other words, to dismiss the suit, because no declaration had been filed before the
second term of the Court, three torms having intervened between the filing of the precipe and suing out the capias and the making of the
motion, although only one Court had been held by the Judge. The October, March and May terms of the Court intervened. It is thought
the Court erred in over-ruling the motion to dismiss the suit, three terms having intervened between the filing of the declaration and the
suing out of the capias, and this is the error assigned, upon which reliance is had. Did the Court err? The reasons assigned by the
Court are that no Court was actually held, and therefore there was no term of Court.

This position is believed to be entirely erroneous, for nothing can be plainer than that the sitting of a Court is not a term of Court.

The law fixes the terms of Court, and the Judges hold the sittings of the Court. 5 Mass. 197, Anonymous ; 4 Dev. 427; G. Green’s lowa
Rep. 13; 10 8. and Mar. 438.

The law fixes the terms of Court, of which the public are bound to take notice, and the sessions of the Court are held by the Jndges, yot
a failure of the Judge to hold a Court, dees not change the term of the Court.

In Rucker vs. Fuller, 11 Ills. Rep. 223, it was held that where an attachment was sued out returnable to the next term of the Court, and
no Court was actually held, that this fact did not change the term of the Court, and that Judgments entered up at the next sitting of the
Court, were not entitled to share in the property attached by writs which had been made returnable to the term which was not actually
held. Now if an actual sitting of the Court constituted a legal term of Court, then this decision would be clearly wrong, as no term would
have intervened ! But it is not wrong, not even in the case of a special term of the Court, for, if a Judge were to hold a Court at a time or
placenot authorized by law, all his proceedings would be void. 2 Scam. 227, Gallusha vs. Butterfield.

&

1t is only by virtue of the power conferred upon the Judge by the Legislature to hold special terms, that he can hold them, and when the
time is fixed by the Judge, that time becomes a term of the Court. But a Judge cannot alter the terms of a Court, the time for holding
which is fixed by law. e may not hold the Court, but the term still remains a legal term of Court. But in this case, there being a vacan-
¢y in the office of Judge, there could be no Judge to alter the terms of the Court, even if the Judge had power to do so. Three terms of
Court having intervened, we think it clear that the Court should have sustained the motion of the defendant.

It may be urged, that a pleahas been filed, and that this is a waiver of our right to insist on this objection.

We think it would have been safe for us to have not only put in our plea in bar, but to have resisted this acticn: ~s far as possible.

An appearance, we admit, cures defects in a summons, or the manner of being served, in all cases of notice, citation, &e. However defect-
ive, they are cured by an appearance; but an appearance will not cure any other defect than the manner of notification.

An appearance being the end and object of a citation, a party is estopped after appearance from saying that he was not legally notified;
but an appearance cures no other defect than that which relates to the means and the manner in which a party is brought into” Court. 6
How. U. 8.P. 111, 605.

An appearance would not aid a defect in the declaration, nor a Judgment improperly rendered ; from the nature of things, it cannot aid
any defect save that of the manner of being brought into Court. The taking of any subsequent step in a cause, generally waives the error
or irregularity of a prior one relating to the same matter; as the filing of a plea amended, would be held an abandonment of the original
plea. Yet in such case if the declaration is found to be in assumpsit, and the action in debt, the Judgment would be reversed, notwith-
standing the appearance and plea. The taking of a subsequent step cures only those irregularities and errors which are of the same class
as the step taken by the party. Even if this case was to be treated like a dilatory motion, the mere filing of a plea would not prejudice us,
for it is well settled that they (dilatory motions) are in the nature of pleasin abatement, and subject to the same rules; and it is well set-
tled in this Court, that an erroneous decision on a plea in abatement, may be assigned for error, although a party has pleaded in bar. De-
lahay ws, Clement, 3 Scam. 201, (vide the reasoning on pages 203, 204;) 11 Ill. Rep. 573, Weld vs. Hubbard.

There is no good reason why, when the party has been prevented from obtaining a final Judgment in his favor by the erroneous ruling of
the Judge, that the matter should not be corrected as well and in the same manner on a motion, as by plea.

Suppose a Court refuses to dismiss a case where anon-resident commences a suit and neglects to file a bond for costs, the application be-
ing properly made : or sugpose a Court refuses to grant a continuance, where a proper affidavit is made; cannot error be assigned on these
rulingsand decisions of the Judge? They are matters of law and not of discretion, and it is error for the Court to disregard the law, and
if the party except to it he may have the benefit of it.

The defendant in this case, as a matter of law, was entitled to a Judgment as in case of a nonsuit, (8 Sec. practice act,) and shall it be
said, when he applied for such a Judgment, that the Court refused it ?~—and that because he tried to prevent a Judgment against himself
he legalized the erroneous rulings of the Court? An appearance in such case does not prejudice. 19 Pick. P. 247, Ames vs. Wilson; 4
Pick. P. 89, Rathbone vs. Rathbone; 4 Mass. 591, Cleveland vs. Walsh ; 2 Aikens 31.

But the Court is relieved from the trouble of passing upon this question, as the plea which was filed was withdrawn by leave of Court,
the party abiding the question on his motion.

The plea and appearance being withdrawn by leave of Court, is the same as if it had never been entered or filed. 6 Blackf. 557, Lodge
vs. The State Bank ; 3 Watts and Serg. 501, Michew ws. McCoy; 6 How. U. 8. 111, 605.
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

OF THE JUNE TERM, A D. 1852.

Daniel F. Smith ¢
vs. Appeal from Jo Daviess County.
Alexander Downey.
This suit was commenced on the day of August, A. D. 1850, by a capias, on which the defendant was arrested, and released fron

custody by giving bail ; at the October Term no declaration was filed, and the cause was continued ; no Courts were actually held until th
next August thereafter. A declaration was filed on the 31st day of July, 1851. At the next term after the filing of the declaration, a mo-
tion was made for a Judgment, as in case of ndnsuit, or in other words, to dismiss the suit, because no declaration had been filed before the
sacond ferm of the Court, three torms having intervened between the filing of the precipe and suing out the capias and the making of the
motion, although only one Court had been held by the Judge. The October, March and May terms of the Court intervened. It is thought
the Court erred in over-ruling the motion to dismiss the suit, three terms having intervened between the filing of the declaration and the
suing out of the capias, and this is the error assigned, upon which reliance is had. Did the Court err? The reasons assigned by the
Court are that no Court was actually held, and therefore there was no term of Court.

This position is believed to be entirely erroneous, for nothing can be plainer than that the sitting of a Court is not a term of Court.

The law fixes the terms of Court, and the J udges hold the sittings of the Court. 5 Mass. 197, Anonymous ; 4 Dev. 427 ; G. Green’s Iowa
Rep. 13310 S. and Mar. 438.

The law fixes the terms of Court, of which the public are bound to take notice, and the sessions of the Court are held by the Jndges, yot
a failure of the Judge to hold a Court, does not change the term of the Court.

In Rucker vs. Fuller, 11 Ills. Rep. 223, it was held that where an attachment was sued out returnable to the next term of the Court, and
no Court was actually held, that this fact did not change the term of the Court, and that Judgments entered up at the next sitting of the
Court, were not entitled to share in the property attached by writs which had been made returnable to the term which was not actually
held. ' Now ifan actual sitting of the Court constituted a legal term of Court, then this decision would be clearly wrong, as no term would
have intervened ! But it is not wrong, not even in the case of a special term of the Court, for, if a Judge were to hold a Court at a time or
place not authorized by law, all his proceedings would be void. 2 Scam. 227, Gallusha vs. Butterfield.

It is only by virtue of the power conferred upon the Judge by the Legislature to hold special terms, that he ean hold them, and when the
time is fixed by the Judge, that time becomes a term of the Court. But a Judge cannot alter the terms of a Court, the time for holding
which is fixed by law. He may not hold the Court, but the term still remains a legal term of Court. But in this case, there being a vacan-
cy in the office of Judge, there could be no Judge to alter the terms of the Court, even if the J udge had power to do so. Three terms of
Court having intervened, we think it clear that the Court should have sustained the motion of the defendant.

It may be urged, ihat a plea has been filed, and that this is a waiver of our right to insist on this objection.

‘We think it would have been safe for us to have not only put in our plea in bar, but to have resisted this action as far as possible.

An appearance, we admit, cures defects in a summons, or the manner of being served, in all cases of notice, citation, &c. However defoct-
ive, they are cured by an appearance ; but an appearance will not cure any other defect than the manner of notification.

An appearance being the end and object of a citation, a party is estopped after appearance from saying that he was not legally notified ;
but an appearance cures no other defect than that which relatés to the means and the manner in which 3 party is brought into Court. 6
How. U. 8. P. 111, 605.

An appearance would not aid a defect in the declaration, nor a Judgment improperly rendered ; from the nature of things, it cannot aid
any defect save that of the manner of being brought into Court. The taking of any subsequent step in a cause, generally waives the error
or irregularity of a prior one relating to the same matter; as the filing of a plea amended, would be held an abandonment of the original
plea. gYeb in such case if the declaration is found to be in assumpsit, and the action in debt, the Judgment would be reversed, notwith-
standing the appearance and plea. The taking of a subsequent step cures only those irregularities and errors which are of the same class
as the step taken by the party. Fven if this case was to be treated like a dilatory motion, the mere filing of a plea would not prejudice us,
for it is well settled that they (dilatory motions) are in the nature of pleas in abatement, and subject to the same rules; and it is well set-
tled in this Court, that an erroneous decision on a plea in abatement, may be assigned for error, although a party has pleaded in bar. De-
labay vs, Clement, 3 Scam. 201, (vide the reasoning on pages 203, 204;) 11 Ill. Rep. 573, Weld vs. Hubbard.

There is no good reason why, when the party has been prevented from obtaining a final Judgment in his favor by the erroneous ruling of
the Judge, that the matter should not be corrected as well and in the same manner on a motion, as by plea.

Suppose a Court refuses to dismiss a case where anon-resident commences a suit and neglects to file a bond for costs, the application be-
in% properly made : or suppose a Court refuses to grant a continuance, where a proper affidavit is made; cannot error be assigned on these
rulings and decisions of the Judge? They are matters of law and not of discretion, and it is error for the Court to disregard the law, and
if the party except to it he may have the benefit of it.

The defendant in this case, as a matter of law, was entitled to a J udgment as in case of a nonsuit, (8 Sec. practice act,) and shall it be
gaid, when he applied for such a Judgment, that the Court refused it >—and that because he tried to prevent a Judgment against himself
he legalized the erroneous rulings of the Court? An appearance in such case does not prejudice. 19 Pick. P. 247 » Ames vs. Wilson; 4
Pick. P. 89, Rathbone vs. Rathbone; 4 Mass. 591, Cleveland vs. Walsh; 2 Aikens 31.

But the Court is relieved from the trouble of passing upon this question, as the plea which was filed was withdrawn by leave of Court,
the party abiding the question on his motion. T E

The plea and appearance being withdrawn by leave of Court, is the same as if it had never been entered or filed. 6 Plackf. 557, Lodge
vs. The State Bank ; 3 Watts and Serg. 501, Michew us. MecCoy; 6 How. U. 8. 111, 605. 3
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