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SUPREME COURT OF ILLINOIS.
THIRD GRAND DIVISION.

APRIL TIERM, A. D. 180 L.

ABSTRACT OF THE RECORD.

GEORGI F. DART axp 1
A. J. LOTHERY l
vs.

CHRISTOPHER HERCULES. )

- Error FroxM LIvixesrox.

Page Rec.

. Cause tried before the Ho~. JunGe Durr, of the County Court of Livingston

county, on the 9th day of March, A. D. 1864.

That on the 1st day of Juune, A. D. 1863, there was filed in the said County Court
a declaration and notice iz ejectment by Christopher Hercules.

3

Cleims that he was, on the 1st day of January, 1863, -pessessed of the N. W. qr.
of the N. E. (. of Seec. 18, T. 27 N. of R. 8, Hast of the 8d P. M. in fee; that de-"
fendants entered and ejected said plaintiff therefrom on the 1st day of Feb., 1863.

s Notice to the said Dart and Lothery, notifying them that copy of said declaration
would be filed in the County Court of said county on the 1st day of June, 1863, and
that upon filing said declaration and notice a rule jvould be entered for them to plead
within twenty days.

On the back of declaration was the affidavit of N. J. Pillsberry, of service of said
declaration and notice on said defendants on the 21st day of May, A. D. 1863.

4 At the September Term of said court, 18063, came defendants, by their attorneys,
and asked leave of Court to withdraw their pleas herein filed.

Sl Leave granted.



Page Ree.

5

c

=

10

11

o
15}

2
&

Obn same day came plaintiff, by his attorney, and asked a rule on defendants to
plead in twenty days.

That on the 10th day of December, A. D. 1868, there was filed in said Court pleas
of general issue by defendants’ attorneys.

December 8th, A. D. 1863, came defendants, by their attorneys, and move the
Court by speciul application to dismiss the said action, and discharge them from said
rule from want of proper affidavit of service narr.

Motion overruled by the Court; defendants excepted.

And thereupon plintiff’s attorney moved the Court to have affidavit of service
filed nunc pro tunc.

Granted by the Court; defendants excepted.

Defendants then moved the Court to strike said affidavit from the files.  Which
motion was overruled by said Court.

Defendants excepted.

Defendauts moved the Court to compel plaintiff’s attorney to produce his au-
thority, in writing, to bring said suit.

Motion sustained by the said Court; plaintiff excepted.

On the 10th day of December Term, 1863, defendants moved the Court to compel
plaintiff to give bond for cost, which was allowed.

December 11th, 1863, this cause was continued until next termr of said Court, at
cost of plaintiff.

March 9th, 1864, cause tried by jury of twelve men. Judgment for plaintiff; de-
fendauts guilty. ¢

Defendants enterved their motion for new trial. Motion overruled.
Defendants then moved arrest of judgment, which was overruled.

Judgment of Court, that plaintiff have and recover possesssion of said lands
named in said declaration.

Defendants then prayed an appeal to Supreme Court; twenty days given to file
bonds in sum of $200.00.

On the 11th day of December, 1863, came defendants, by their attorneys, and filed
their bill of exceptions.

Bill of Exceptions.

Defendants, by their attorneys, moved the Court to dismiss suit and discharge said
rule to plead, entered September, 1863, because there was no afidavit of service filed
at the time of filing said declaration.

And defendants, by their attorneys, moved the Court to strike afidavit off files,
because the same was not made and filed at the time declaration and notice was filed.

Motion overruled ; defendants excepted.
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That plaintiff entered his motion to leave to file said affidavit of service nunc pro
tunc, which was granted. All of which defendants, by their attorneys, excepted.

2d Bill of Lixceptions filed March 9th, A. D. 1864, by defendants.
This cause came on to be heard this 9ch day of March, A. D. 1864.

Plaintiff offered to read in evidence a certified list of lands from Auditor of Public
Accounts of the State of Illinois, to the county of Livingston.

To all of which defendants, by their attorneys, objected; Court cverruling ob-
jections.

Plaintiff offered in evidence Record of County of Livingston, Record of the Board
of Supervisors of said county ; and then the plaintiff offered in evidence an order on
page 26 of said book.

To all of which the defendants, by their atttorneys, objected.  Court overruled
suid objections ; defendants excepted.

Board of Supervisors appointed J. R. Woolverton Swawp Land Commissioner
May 12¢h, A. D. 1858.

Plaintiff then offered in evidence an order on page 41 of said book, confirming the
appointment of said Commissioner.

Defendants, by attorneys, objected; Court overruling said objection, defendants
excepted.

Plaintiff read in evidence order on page 50 of said book.
Defendants objected ; Court overruling said objection, defendants excepted.
Bond of J. R. Woslverton approved.

Plaintiff read in evidence Record, page 51 of said book.

Objected to by defendants ; objection overruled by Court; defendants excepted.
Plaintiff read deed frow said County Court to plaintiff, dated Sept. 15th, 1862.
Objected to by defendants; objection overruled by Court ; defendants excepted.

Plaintiff called N. J. Pillsbury as a witness, who said that, on the 21st day of
May, A. D. 1863, that he delivered the defendants a copy of the declaration in this
cause, and the defendants said they were in possession of said land, but did not see
both of them on the land, but that Dart had had wheat on part of said land ; Lothery
said that he was plowing land oa tract adjoining this tract, and that he rented of one
L. W. Dart, and they had grain on said land.

To all of which dafendants objected; Court overruled said objectivn ; defendants
excepted.

Plaintiffs read in evidence order on page 42 of the Record of the Board of Super-
visors, openiag sale of the swamp lands.

Defendants objected ; Court overruled said objection ; defendants excepted.

1st. Court instructs jury, on the part of defendants, that in order for the plaintiff
in this cause to recover, the jury must believe from the evidence that the plaintiff
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has produced and read in evidence a Patent from the United States to the State of
Illinois, made in due form, and a certificate and a certified Record of the Record ot
the Auditor of Public Accounts, as required by the ninth section of Acts of the 22d
day of June, 1852, conveying the said tracts of land in question to the County of
Livingston, in the State of Illinois, and a deed from the County of Livingston to the

plaintiff in this cuse, made in due form of law; and unless the jury so believe, then

the law is with the defendants, and the jury will so find.

(The Court adds this qualification to 1st Instruction : That certified copy of a
Patent from the United States of America to the State of Iilinois, made in due form
of law, is sufficient by the law of this State.)

2d. The Court further instructs the jury that unless they believe from the evidence
that the plaintiff was, on the 21st day of the month of May, A. D. 1863, the owner
in fee simple, and had full right to enter and take the possession of the said tract of
land in question, then the jury will find the defendants not guilty.

4th. The Court instructs the jury that in order for the plaintiff in this cause to
recover, that the jury must believe from the evidence that the plaintiff has first pro-
duced and read in evidence a Patent from the United States to the State of Illinois,
made in due form and according to law, and secured a list and diagram of the lands
in question from the Auditor of Public Accounts of the State of Illinois, duly cer-
tified as required by the ninth section of Acts of the Legislature of the State of Illi-
nois, passed and approved on the 22d day of Juue, 1852, conveying the said tract of
land in controversy to the County of Livingston, in the State of Illinois; and third,
a deed from the County of Livingston to the plaintiff in this cause, made in due form
of law; and unless the jury believe from the evidence, then the law is with the de-
fendants, and the jury will so find.

(To the 4th Tnstruction the Court adds the same qualification as to the 1st instruc-
tion ) ;

6th. The Court further instructs the jury that a fee simple title means a perfect
and absolute title, and that no other person has or could have any other or different
sort of right or title, or claim of title, to said tract of land founded on any sort of
legal right, except the plaintiff in this cause; and unless the jury so believe from
the evidence in this cause. they will find for the defendants.

12th. The Court instructs the jury that in order for the plaintiff to recover in this
cause, that he must prove the following stute of fucts, to wit:

1st. That the Government has parted with her title by conveying the same to the
State of Illinois, by patent. 2d. That the State of Illinois parted with her title to
said land by conveying the same to the County of Livingston, in the State of Illinois,
by the kind of conveyance named in the ninth section of the Act of the Legislature
of the State of Illinois, passed and approved ou the 22d day of June, 1852. 3d.
That the County of Livingston has parted with her title to the said tract of land be-
fore the commencement of this suit, by a regular deed of conveyance, made in the
due form of the law in such cases made and provided. 4th. That the deleudants
were, on the 2lst day of May, 1868, jointly occupying the said tract of land, and
not occupying separate parts of the said tract; and unless the jury believe that the
plaintiff has proved all the foregoing propositions to be true to their satistaction, then
the jury will find for the defendants in this cause.

14th. The Court further instructs the jury that the plaiptiff in this form of action
must recover upen the strength of his own title, and not upon the weakness of the
title of the defendants in this cause; and that, in order for the plaintiff to recover,
that he must prove that he has a perfect and unbroken chain of title from the Gov-



im, and vesting in nim on the day that

title, in the Month of January, 1863.

: & Court to further instruct the jury. Which the Court
#is No. 3, No.5, No.7, No. 8, No.9, No. 10, No.11, No. 13.

tned verdict for the said plaintiff.
Defendants, by their attorney, moved the Court for a new trial.
1st. Because the verdict is contrary to the evidence.
2d. Because the verdict is in violation of the instructions.

3d. That the verdict is contrary to law, as given to them by the Court.

4th. Because the verdict is too uncertain for the Court to enter a judgmenton.

But the Court overruled the said motion, and the defendants excepted.
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__ors dssigned.

ety Conrt of Livingston county erred in not dismissing this cause on
__otion of the defendants below, made at the December Term of said Court, 1863,

~ Tecause there was no evidence that the declaration and notice had ever been served

on them, or either of them, before the filing of the same.

2. The County Court of Livingston county erred in not discharging the rule in
this cause, made to plead at the September Term of this Court, 18G3.

3. The County Court of Livingston eounty erred in not striking the affidavit of
service sworn to and filed on the 8th day of December, 1863, because the same was
not sworn to and filed before the eatering of the rule to plead in this cause.

4. The County Court of Livingston county erred in granting leave to the plain-
tiff below to file affidavit of service nunc pro tunc of the December Term, 1863.

5. The County Court of Livingston county erred in overruling defendants’ objec-
tion to the jury that tried this cause on the ground of interest.

6. The County Court of Livingston county erred in overruling defendants’ objec-
tion to the jury, because there was not a pannel of twenty-four to select from.

7. The County Court of Livingston county erred in overruling the defendants’
motion to compel the plaintiff to state the chain of his title in his opening statement
in said cause.

8. The County Court of Livingston county erred in admitting the plaintiff' to.
give to the jury improper evidence.

9. The County Court of Livingston county erred in overruling the objection of*

the defendunts to the evidence of .the plaintiff in this cause.

10. The County Court of Livingston county erred in refusing the defendants’
third, fifth, seventh, eighth, ninth, tenth, eleventh, and thirteenth instructions.

11. The County Court of Livingston county erred in not granting defendants’
motion for new trial.

12, The County Court of Livingston county erred in not setting uside the verdict
of the jury, and in not granting defendants a new trial in said cause.

13. The County Court of Livingston county erred in overruling defendants’ mo-
tion in arrest of judgment.

14 The County Court of Livingston county erred in entering fiaal judgment in
this cause for the plaintiff.

15. The verdict of the jury was erroncous, because it was contrary to the evi-
dence in said cause.

16. The verdict of the jury was contrary to the law, as given to them by the
Court.

17. The verdict was uncertain and insufficient, and contrary to law.
18. The judgment is erroncous, and should he reversed.

19.  The verdict should have been for the defendants.

CLARK & KELLER,
Attorneys for Defendants.
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