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1. The court below erred in sustaining the demurrer to the plea in
abatement.

The Statute, Chap. 83, Section 2, entitled Practice, enacts that it
<hall not be lawful for any Plaintiff to sue a defendant out of the county
where the latter resides, or may be found, except in cases where the
debt, contract or cause of action acerued in the county of the Plaintiff, or
where the contract may have specifically been made payable, ete.

If the cause of action accrued in the County of Cook and the Plaintiff
resided in that County, ov if the money or contract sued on was made
payable in that County then the court had jurisdiction of the person of
the defendant and power to send its process to Lake County ; otherwise
the court has no jurisdiction of his person unless he may be found in the
County of Cook, and has no power to send its process to any other Coun-
ty.

The former doctrine of this court was, that in order to justify the send-
ing of process to a foreign County the declara tion should aver the causes
which under the Statute authorized it.  Key vs Collins, 1 Scam, 403—
Gillett vs Stone. 1 Scammon, 547 ; Clark vs Clark, 1 Gill.. 33.  But in
the case of Kenney vs Greer, 13 T, 434, it was held that the jurisdie-
tion of the court would be presumed, unless the contrary was affimatively
shown.
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The plea in this case does show affirmatively that the causes which au-
thorize the sending of process to Lake County do not exist in
this case and that consequently the court has no jurisdiction of the per-
son of the defendant. The court though a court of general jurisdiction so
far as regards the cause of action is limited territorially to the County in
which it sets, with the exceptions above stated. It is a court of general
jurisdiction in the same sense that the Circuit courts of the United States
are courts of general jurisdiction.

And the jurisdiction ol each over the parties; and it is sufficient in ei-
ther to show by plea that though the court has jurisdiction of the subject
matter of the suit, yet it has not jurisdiction of the person.

That is what is done in this case. But it is said the plea is bad
because it does not show what court has jurisdictions The rule is thus
stated by Mr. Gould, page 236-7, cited by the couusel “‘as to the mode of
pleading to the jurisdiction, there is an essential difference to be observed
between a plea to the jurisdiction in a court of limited and one of general
jurisdiction. In a court of the former class it is sufficient to plead zega-
tively, i. e. to show by proper allegations that the court has not jurisdic-
tion; whereas in a superior court it is necessary both at law and equity
and as well in criminal as in civil cases, not only to show that the court
has not jurisdiciion, but also to point out specially, some otker court
which has it. For if it does not appear fhat a remedy ‘can be had in
some other tribunal, that very fact will in general confer jurisdiction up-
on a Superior court, as there would otherwise be, for ought that would
appear, a failure of justice.  But it seems manifest for reasons which
have already been stated, that neither in this nor in any other way, can
jurisdiction be ultimately given to :my' court, which has not cognizance
of the subject matter as where the action is brought for the recovery of
real property lying in a foreign couutry or where the process of the court
cannot run.

The reason for the distinction between courts of general and limited
jurisdiction and the necessity for a plea to the jurisdiction in the former
to show what court has jurisdiction is that if it does. not appear that a
remedy can be had in some other tribunal; that very fact will in general
confer jurisdiction upon a Superior court. Gould, Pl p 236-7; 1 Chitty
Pl. p 444 ; authorities cited by counsel for deft.

If the want of jurisdiction in some other court would confer jurisdic-
tion on the Cook County Court of Common Pleus, then this case would be
within the reason of the rule, but as that fict would not give jurisdiction
it is not within the reason, and the averment is useless.

In the same hook and on the same page (Gould’s Pl) it is said that if
the nature of the action is such as the court is under no circumstances
competent to try, that neither plea to the jurisdiction nor any other plea
would be necessary to oust the jurisdiction of the court. The cause
might be dismissed on motion: and even without motion it would be the
duty of the court to dismiss it, ex officio. Now the plea in this case does
show that the court below had no power and jurisdiction to try the case
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and it is altogether - nmaterial whether any other and what other court
had jurisdiction. Besides the court knows as a matter of law that there
is a Circuit court in each County which has jurisdiction of all cases aris-
ing in the County, so_that it it was necessary to make this wumnecessary

averment it is only matter of form, and its omission is not cause of general
demurer.

A practice has grown up in Chicago of sending process in fraud of the
law all over the State to an extent that is annoying and oppressive to
the suitors, thus wrongfully drawn into court and the court seems to
be astute in retaining and sustaining its jurisdiction. In this case the
Plaintiff does not live in Chicago, the cause of action did not accrue there
and the defendant took the precaution to make the money payable in his
own County yet he is sued in Chicago ; and when all these facts are
shown to the court their offect are evaded by unnecessary technical forms
and practical effect is thereby given to the frauds practiced upon the law,
and this Court is now called on to give its sanction to this wrong and
evasions.

This is a proper plea in substance and form adapted to the character of
the defence interposed, and the statute under which it is pleaded.

Tt affirmatively avers all those facts necessary to sustain it as a plea
in abatement to the jurisdiction of the court under this statute, and is in
conformity with the form heretofore used in this State or in some parts
of it at least. A similar one was pleaded in Porter vs Boardman, 17 TIL.,

595.
The law of the forum will govern the pleadings. ~ Bond vs Bragg, 17
1L, 69.

This plea substantially adopts the language of the Statute under which

it is pleaded and affimatively avers all the facts enumerated by the Stat-

ute to oust the court of its presumed jurisdiction over the person of the

defendant below. This is sufficient. Tt is immaterial what name is giv-
enit. Mec Allister vs. Ely, 18 IlL, 249.
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