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State of IWinois, } Thivd Grand Bivision,
SUPREME COURT. ) XPRIL TERM, 1861.

HENRY MYERS & STANLEY J. DAWSON
vs.
JOSEPH LAIBD & JOHN NHOBOUGAL

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

The only question in this case is, whether the evidence given by
plaintiffs below was properly excluded from the jury.

The court will perceive, from an examination of the mortgage, which is

-set out in full in the abstract, and the evidence of the witness Cotton,

that the description of the property, as given by the witness, differed from
that as described by the mortgage only in this: The mortgage described
the property as being situated in Lancaster, Timber Township; whereas
the evidence of the witness showed it to be in Timber Township, but four
miles from Lancaster. The only false description of the property, then,
was, that it was described as being situated in Lancaster, when it was
not. This false description did not vitiate the mortgage. The false de-
scription should have been rejected. The maxim, Palsa demonsiratio non
nocet de corpore constut,” applies with peculiar force to this case. In other
words, if, when the instrument is applied to its subject matter, it appears
that in relation to the subject, whether person or thing. the description is
true in part but not true in every particular, o much of the description
ag i false w i]l be u}'umd anid the instrament will take efiect, if a sufli-

tent dost 'uu ion remains to ascertain its apphcation. 1 Greenleaf Evid,,
ee. 301, See .1 o Boardman vs. Reed & Ford’s lessees, 6 Peters’ Rep.
328 ; is vs. Jackson, 19 dohumns Lep. 449; which are also ilius-
trative of (he sanie rule. , Sce also 2 I‘mlhpps on Hvidence, pages 719,

78.1, lutest -edition.

It wodx seem useless to multiply authorities upon a point so simple.—
-luo the mortgage contained one false ducuptmn and when that was
jected, it was perfectly operative.  The cvidence should not have been

,L\(]U(l(,d but should have heen allowed to go to the jury, that the plaintilf

might have had the benefit of it. Yel it is contended that, because the
bill of exceptions does not puxpon to contain all the evidence, the judg-
ment should be affirmed.  But this position is not tenable: it is nnly in
casé where the refusal to grant a new trial is complained of as error. that
the bill of exceptions should purport to contain all the evidence. Itis
oly, uecessagpy forythe court, when the rejection of evidence is complained
of, to inquire whether the evidence was properly excluded ; and it would
se absurd to say that the court must know what the whole evidence was,
m order to judge of the propriety of admitting or excluding evidence,
ander the circumstances of the case.

ROBERTS & IRELAND

Allor)chs for Plaintiffs in Error.
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State of Plimois, } Thivd Grand Division,
SUPREME €OURT. ) XPRIL TERN, 186].

HENRY MYERS & STANLEY J. DAWSON
¥ TS
J OSEI’H LADD & J 0!11\' NHcD‘DUGAL.

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

The only question in this case is, whether the evidence given by
plaintiffs below was properly excluded from the jury.

The court will perceive, from an examination of the mortgage, which is
set out in full in the abstract, and the evidence of the witness Cotton,
that the description of the property, as given by the witness, differed from
that as described by the mortgage only in this: The mortgage described
the ‘pibperty as being situated in Lancaster, Timber Township; whereas
the evidence of the witness showed it to be in Timber Township, but four
miles from Lancaster. The only false description of the property, then,
was, that it was described as being" situated in Lancaster, when it was
not. This false description did not vitiate the mortgage. 'The false de-
scription should have been rejected. The maxim, “ Falsa demonstratio non
nocet de_corpore constat,” applies with peculiar force to this case. In other
words, if, when the instrument is applied to its subject matter, it appears
that in relatlon to the subject, whether person or thing, the description is
true in part but not true in every particular, so much of the description
as is false will be reJected and the instrument will take effect, if a suffi-
cient descnptlon remains to ascertain its application. 1 Greenleaf Evid.,
sec. 301. * See also Boardman vs. Reed & Ford’s lessé¢es, 6 Peters’ Rep
328 ; Loomis vs. Jackson, 19 Johnson’s' Rep. 449; which are also illus-
trative of the same rule.’ See also 2 Phillipps on Evidence, pages 719,
782, latest edition. T i <

It would seem useless to mnlﬁply authorities upon a point so simple.—
Here the mortgage contained one false description, and when that was

rejected, it was perfectly operative. The evidence should not have been

axcluded, but should have been allowed to go to the jury, that the plaintiff
night have had the benefit-of it. Yet it is contended that, because the
Al of exceptions does not purport to contain all the evidence, the judg-
nent should be affirmed. + But this position is not tenable: it is only in
:ase where the refusal to grant a new trial is complained of as error, that
he bill of exceptlons should purport to contain all the evidence. It is
nly necessary for ‘the court, whei' the rejection of evidence is complained
f, to inquire whether the ewdence was properly excluded ; and it would
e absurd to say that the court must know what the whole evidence was,

v order to judge of the propriety of admitting or excluding evidence,
nder the circumstances of the case.

ROBERTS & TRELAND,

Attorneys for Plaintyfs i Error.
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State of Flinois, } Qhixd Gramd Division,

SUPREME COURT,. APRIL TERBM, 1861,

HENRY MYERS & STANLEY J. DAWSON
vs.
JOSEPH LADD & JOHN McDOUGAL.

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

The only question in this case is, whether the evidence given by
plaintiffs below was properly excluded from the jury.

The court will perceive, from an examination of the mortgage, which is
set out in full in the abstract, and the evidence of the witness Cotton,
that the description of the property, as given by the witness, differed from
that as described by the mortgage only in this: The mortgage described
the property as being situated in Lancaster, Timber Township; whereas
the evidence of the witness showed it to be in Timber Township, but four
miles from Lancaster. The only false description of the property, then,
was, that it was described as being situated in Lancaster, when it was
not. This false description did not vitiate the mortgage. The false de-
scription should have been rejected. The maxim, “ Falsa demonstratio non
nocet de corpore constut,” applies with peculiar force to this case. In other
words, if, when the instrument is applied to. its ‘subjéct matter, it appears
that in relation to- the subject, whether person or thing, the description is
true in part but not true in every particular, so much of the description
as is false will be rejected, and the instrument will take effect, if a suffi-
cient description remains to ascertain its application. 1 Greenleaf Evid.,
sec. 301. See also Boardman vs. Reed & Ford’s lessees, 6 Peters’ Rep.
328; Loomis vs. Jackson, 19 Johnson’s Rep. 449 ; which are also illus-
trative of the same rule. = See also 2 Phillipps on Evidence, pages 719,
782, latest edition. :

It would seem useless to multiply authoritics upon a point so simple.—
Here the mortgage contained one false description, and when that was
rejected, it was perfectly operative. The evidence should not have been
excluded, but should have heen allowed to go to the jury, that the plaintiff
might have had the benefit of it. Yet it is contended that, because the
bill of exceptions does not purport to contain all the evidence, the Judg-
ment should be affirmed. But this position is not tenable: it is only in
case where the refusal to grant a new trial is complained of as error, that
the bill of exceptions should purport to contain all the cvidenece. It is
only necessary fpor the. court, when the rejection of evidence is complained
of, to Inquire whether the evidence was properly excluded ; and it would
be absurd to say that the court must know what the whole evidence was,
in order to judge of the propriety of admitting or excluding evidence,
under the circumstances of the case.

ROBERTS & IRELAND,
Altorneys for Pluintiffs in Error.
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Declarution.
Record, 5 & 6.

Plea. Record, 7

Bill of excep-

to 17.

A

State of INinois, } Thivd Gramd Division.
SUPREME COURT. ) XPRIL TERM, 1861
——JIENEY MYBRS AND STANLEY J. DAWSON

VS,
JOSEPH LADD AND JOHN McDOUGAL.

T ERROR TO TAZEWELL.

ABSTRACT OF RECORD. 3

This was an action of trover, originally brought in the Peoria circuit
court, and the venue changed to Tazewell. ;

——

The declaration was in the usual form for converting goods and chattels,
{hen situate in a mill, built by Randolph Ross, Jr., in Lancaster, Timber
township, Peoria county, Tllinois, to wit: One twelve inch by-engine, of
twenty inch stroke, cast frame ; one thirty-four foot boiler, forty-two inches;
one double Child saw mill, thirty and fifty inch; the belts used in running
said machinery ; also, all the fixtures {or running said engine and boiler and
saw null complete, mcluding guy rods for chimney, of the value of two
thousand dollars.

. Defendants pieaded general issue.

"The following is the bill of exceptions:

Be it remembered, that upon the trial of this cause, the first evidence

tions. R 1,10 . o g . .
Sar " introduced by the plaintiff was the following mortgage, to wit:

This indenture, made and entered into this sixteenth day of June, A. D.
1858, between Randolph Ross, Jr., of Tazewell county, Tllinois, party of
the first part, and H. Myers, & Co., of Tazewell county, Illinois, parties of
the second’ part, witnesseth : that the said Randolph Ross, Jr., has this
day sold to the said H. Myers & Co., the following described machinery,
which is situate in his mill in Lancaster, Timber township, Peoria county,
state of Illinois, to wit: One twelve inch by-engine, twenty inch stroke,
cast frame; one thirty-four foot boiler, forty-two inches; one double Child
saw mill, thirty and fifty inch; the belts used in running said machinery;
also, all the fixtuves for engine and boiler and saw mill complete, including
guy rods for chimney, for the sum of thirteen hundred and eighty-one dol-
lars, the receipt of which is hereby acknowledged ; but the conditions of
the sale are such that whereas, the said Randolph Ross, Jr., is indebted to
Clark, Plant & Norris, of Saint Louis, to the amount of thirteen hundred
and eighty-one dollars, for which said Randolph Ross, Jr., with H. Myers
& Co. as security, have executed two several notes, dated August 14th,
1857, each for the sum of six hundred and ninety dollars and fifty cents;
one due in three, and the other in six months from date.

Now, if the said Randolph Ross, Jr., or his heirs or assigns, shall pay
said notes within twelve months from this date, with the interest that may
accrue thereon, and shall save harmless the said H. Myers & Co. from any



(2]

liability therefor, then this instrument, and everything contained therein,
shall be void, and of no effect; and in case of the failure of the said Ran-
dolph Ross, Jr., to pay said notes, or any part thereof, within twelve
months after the date of this instrument, the said H. Myers & Co. are hereby
fully authorized to sell the same to the highest bidder for cash in hand,
having first given twenty days’ notice of the time and place of said sale, by
posting at least three written notices in as many public places in said Tim-
ber township; and out of the proceeds of said sale shall pay said notes, or
such part thereof as may be remaining unpaid, together with all the costs
attending said sale, and shall pay over the remainder, if any, to the =aid
Randolph Ross, Jr., or his heirs or assigns ; and it is further agreed be-
tween the parties to this instrument, that until the sixteenth day of June,
1859, the property herein described shall remain in the possession of the
said Randolph Ross, Jr., but should he attempt to remove any or part of
said property from the premises, or should any attempt be made to levy on
any of said property by virtue of any execution, or other process, the said
H. Myers & Co. are hereby authovized, in cither of snid cases, to enter into
said premises and take imwediate possession of the said property aforesaid,
and sell the same as aforesaid, shoulil they think proper to do so.

In testimony whereof, said party of the first part has hereunto set his
hand and seal, the day and yeav first herein wiitten.

* Raxroren Ross, Jr. [L. 8]

STATE OF ILLINOIS,
Proria Country,

This chattel mortgage was acknowledged before me, this twenty-first day

of June, 1858, by Randolph Ross, Jr., the mortgagor.
i Grorgr W. Pursks, /. L. [L. 5]

STATE OF ILLINOIS 3 5 &
Proria COUNTY. } Clerk’s Office.
I, Charles Kettelle, clerk of the county court in said county. do heveby
certify that George W. Pursee, Esq., whose name appears to the forsgoing
certificate of ackuowledgment, was, on the day of the date thereof, an acting
justice of the peace, in and for said county, duly commissioned and quali-
fied, as appears of record in my office; that as such, full faith and credit
are due to all his official acts, and his signatuve thereto is genuine.
Given under my hand and official seal, at the city of Peoria, this twenty-
third day of February, A. D. 1860.
[Z. 8] Cuares Kerrevee, Clerk.

STATE OF ILLINOIS, 5 -
Proria COUNTY. } , Recorder’s Oflice.

1, Enoch P. Sloan, clerk of the cirenit court, in and for the county of
Peoria, in the state of Illinois, and ex-officio recorder of deeds in said
county, do hereby certify that the annexed mortgage was filed for record



[3:]

in my office, on the twenty-second day of June, A. D. 1858, and has been
duly recorded, with the accompanying certificates, on page 371, in book vol.
3, in suid recorder’s office. In witness whereof, I hereunto set my hand

and affix the seal of the said circuit court, at my office in

[Z. 8] Peoria, this twenty-second day of June, A. D. 1858.
ExocH P. SwoaN, Clerk and Recorder.

To which the defendant objected, for the reason that it appears upon the
face of the mortgage, that it appeared that Randolph Ross, Jr., lived in

Tazewell county.

The plaintiff thereupon called on M. Tackaberry as a witness, who said
that he wrote the mortgage, and that he thought that at the time of exe-
cuting the mortgage, Ross lived in Peoria county; that he rarely saw him
in Pekin, Tazewell county.

Van Osdell was then called as a witness, and said that Ross, in" June,
1858, resided about Pekin, in Tazewell county; he at that time had a
house in Pckin, and had a woman keeping house for him. I saw him at
his house, and eat two or three meals with him at his house. He did
business in Timber township, Peoria county, for about fifteen months, and
at the date of the mortgage, but was only occasionally there. '

The court then admitted the mortgage, subject to instructions.

Thomas Cotton was then called as a witness, and said that George W.
Pursee was, at the time the acknowledgment was taken, a justice of the
peace for Timber township, Peoria connty, Illinois. Ross owned a mill in
Timber township, Peoria county, Illinois; put it up there three years ago
next October. There was in it an engine with a cast iron frame; there
was also put in the mill by Ross a large boiler, about thirty feet long, or
more ; also, a large belt that drives the same in the frame, and four guy
rods to hold the chimney. There was also in the mill a double Child saw
in the frame. Mr. Ross claimed to be the owner of the machinery in the
mill. It came from St. Louis, I think. I worked for him abou$ a month.
This mill was in Timber township, Peoria county, Illtnois, about four miles
from Lancaster, which is also in Timber township. There was also a mill
in Lancaster, but not circular saw mill.

Thereupon, the defendants, by their counsel, requested the court to ex-
clude the evidence of said Cotton, because it had no relation. to the mort-
gage; and thereupon the court excluded the evidence of said witness; to
the excluding of which evidence the plaintiff at the time excepted.

The plaintiff then offered to read the description of the property, as
described in the mortgage, to the witness Cotton, and proposed to ask him
if Randolph Ross put in, in Timber township, Peoria county, Illinois, such
machinery as was therein described, and whether said Ross owned any



[4]

other mill or like machinery in Peoria county, Illinois, or in ‘Timber town-
ship; which question was objected to by the defendants, and the court
refused to allow the question to be answered; to which refusal the plaintiff

at the time excepted.

The plaintiff then proposed to prove that said Ross did not, at the date
of the mortgage, own any mill or machinery in Lancaster, Timber township,
Peoria county, Illinois ; but that the mill and machinery referred to by
witness Cotton, was the only one owned by said Ross in said township,
Peoria county, Illinois; which proof was objected to by the defendants, and
the court refused to allow the evidence to be given; to which refusal the
plaintiff at the time excepted, and now prays this bill of exceptions to be
signed and sealed; which is done.

ROBERTS & IRELAND,
- For Plaintyffs in Error.



e

x.‘ ,r i




N

™

\\

4

\_\

~

N

\

\

>

( »’<[c(</
: /
r/(/'/ /{/(}(’cc 4 /)ru >7 /(zf

/aa/ AT

e // / 165/ dv/mx/ WG L

=B YA l5s ,///W/«f/ //

jl@;/w vz //u/’ Cu / Za. //z{,/X/

7//e mﬁ//e/ff/%n (/uz/(//u 2, //amw%

ﬁ@(/c( ay. //w //%cf((.e(_’( A Rty 606(7/ a//
' /Zy/l{/ﬁ //@(maw &om/rwﬁ ///é”w/cw

7/%4&%/ s pomit . w/d/w% m/[ /W/K?/é o

(o bl Sospl o i

i % 4/7 AT/

(

g?o //aoz/zw y_écuc/ //f/m/z/ //g/é//cézcﬁ
@//o}/fé MW/LD’! cech dmmz ez, %/_, fé/’&/}‘tdzf/

Lt/ ,m/z/@ el ///Aéw/ ///

W/7
G s C éz

/ JL MA// M) i /(e/ P?T /6/ % Creeces § J/(/ «

/

@ (lzee e o2t

;W/// /%/%//]/ ;,',4“7 7

VY

% (II/&LWM »0 2tttz rtz-2¢ 02 ﬂ/ // /{ /y\‘///b,,,/
v i Z
7 fuay /z& o //pyaa, . / A
ld//(/(z e (L(/ﬁc(/.r /—,)C¢Ecc4/ - ﬁ&c)/ &jﬂ/af/‘/[/ / /t//z< ffﬁ////é
/;1/ /z a //(/ /((((/ a/(fwc«//n/ﬁ 204/ (e //rr/ m(/
TR "
fz;/; //; /&‘ //ct( 27 (//%,‘ ﬂ// //Z//a /‘f’//f/& iz /

/ \
//u’L/ (flﬂ/df//t / 71z ¢ / /z ' ore J(zw /zz:r 2 om0
J

6&11/‘% 2> (;/ D )/C,/‘ézrf/ X&ﬂdﬂ //;Kﬂ///‘/,t(/
V{w,r (Z/(! ("a; e rd cl» /‘)//(((r z/;f»’z /r/r /zrz /// J/(L‘f{

(/Zz:” //%HK AT

el au o s seslotscad e Loesidug €hon ,,,S
J

7 \

‘/




\\

N

A

/

V

B

V4

NY

: ey
,,Mu[ / {W z;K
&4

N

e

AN

ﬂ/z (R 42} a4 cz/to';
4 A / Y
/1 £ T2t Cr 2z f(a/z 7/!/ d [(/((([ mz/ M/

/()/, /a, ///{(z/’zz;// /;t /4 Crzz

/ﬂ/ fZéL /é/%r)z Q @/,2//
V3

; t / /
Al //7//1/ azv Lovrt //‘v(x,//kf{/// / /L/Z’/M/M 2/ ctrez LUt Lt z
V4 /?(’/4 pz7 /Z// 2Lz 4// 21" O fz,(// ,7
2 /£€¢x /;/ /z/;z(a«é LrrerK- / / /4(5% ad & rca n-//

ﬂ/t/(/ é;&ff/g/////ﬂ/lﬁ/@///W/d('//

Y % /éf‘&a{/ -z //(/é %//(, a// /féc/«/
%{ & / cc &a 2R ) //1{ Ll ce7

/é /%MW zw//é{

e 7/ 77 ”@c/@%ﬂf///
3.4, /

nd/réa//ﬂa (‘ //54f( Q 00///12%(///// ,é///af/// /’76//{'(
7

7 / % ,
(/fiz/c ce sz f /‘//z/ 1//V /7» e~ ;;,;l/ Ptz //—/ 2~ ///z/

4 Q\ Ké/ / A % /(’% 2&(, / /(/(a//é -c_&z/z’/r/
p ﬁ% Llrzae = /ﬂ /,P;fr /

% 669 /4>

///z /
7 V/W/za,a
; / / A /

| A //yé o ;3 oA e

1z
,chca/éré/ /’//”/ e T /zé/,a”/z//x/(//ffj'

/f&z c‘//ar7 }//(y//a/m 0\9_’%%7/9//
/4;&\4 »?/r/(/c/ ed&L%(

(’/'77"5 O

/ﬂa(/ va//cwzcz ZL 4f)z////(&;z4“(/x 7 /Q;z /’7/{4/';&(/

// }/Lﬂ/7r/a//aa/o' ///
/u/»?a//zm& m//«?/w /f}/‘/(/pd“/—\

7

-~ ~ 4




~

N

D

>

\

A

l

\\\

S N\

T Ve
‘- -’

J)

/g&[ 1/66/57/(0?//)75 ///7// d/dréc/a//éz//u / Z o*z/zd/c
,Cj.ff(/(//avyz /K&////xa{/ 2 ///

5('/&7 /z{;/z LA f//

 Cl g&jy//aff/y C?z // // i{/ /to/ P //;raf'pz/

A //{;,4/ %a/yn/z/a/e//// /&Qé{ el // %/:% %

/\/

Q/éz<vc @z /«/M' e // //rfz4/ /Q/rm Z&&a/ ny/// f

//, bt Bl e Tyl /4 Eopin 44,/
RIS p,m//ﬁw
) // Ao /m/w/ Ly f@//éﬂ/}/@ m/m/x,
) %7/// % P //j/ %&//5/44/ i)

(/J/ > fa

4J&M/é e // d/é s / V/L //7 4%//
k//L// ool Z&/ G MV@;//W /M Cozrs oo

%dz&w Ze 2

: A . /m/ g
/f// 7// A / ) v
,/ //mmw/ Vz/z,z W/ ) Zo / %7/ /g/
140(/%/& %% yw//%%z/%/

d e cret w/ﬂy . //%/ 2227, / n ce/oz {//(///

Vi WW&/ //é ﬂf m[a M/// /’ﬂ/ %57‘

W/W/ ey i /,@{M/@
MWA ,«,g M%@mézm/ /ﬂ,w,/
eéfn/ x% Loeel Hofonston ,
4% WM cf/ zW/é 44%,/ //7/;,” ,,,,/

//a//%/// [ G oodlo a.//»t/ %4’///4 @/M/aéac //4/

/4%, onsy o e coiicd s Gl 7</
ﬂ/z'/ /f»fz/ﬂzb/ //L(’/z £

LZAL A 17 11 /z{

¥ G //4&/4 . ///w/ﬂ%/%/;
Az /oo& e /& /zZ//é' /7/( / Z/(’,;”//Jﬂ,(,f/ /

i

m///:c(//d// /g(/////‘ // /.’-a/ 2 et J//

,/,: /y//gz//,;w?r/a"’ 7{&1///‘9 14[/(“- /l//l P e

/ 3
a8 /{/f{{(rz 4/)/(/ /(/ s Lert " / s AL /(7’4 Jﬁ/z{. /I/Z /\ ﬂ\{



2

o\

N

N

BN

X

N

oL /j,,

//
U

”%///WZM/[( /ﬂﬂ&

/‘//;(cz/ éfé// / M/’Z/,d((( // /’JM&C/[C,//ﬂzg////J /rf,.(f///
r/(azar{ ¢mwa 41’//0%% //(/M oz //z(zf/%#///

{ét 27 o ﬂ/t//ﬂz/zaffr//dé /,/4 >,
/ /// %

WWQ/A P
@zﬁ/ WZ /%

g 227 Wc sz//)/

o~
5

)/7

/

gzzé/ o A e ;) %

- Ll &
/ CHFrs, (7// ,ij
mé%z (//,,a v

,// b7 //ﬁé/w ,“4;//

2277, é’M/)@’//f&ﬂvé&/ /%W a//ﬁr;z | Corzre) 2 1/14/ // 222
7;'//1 Z -zt 4//4 /4 @/\/ X%&a

e 71 /1/ Zto 7
% %(f/ﬂﬁ/z/zc&/ M/M// .//7 (’/447////7 7

M/M/Wéw/o 7 L&'/// 71 /z/z/ AZE G2t L7 Q{««J ////)/z///
< r,&\y/Q///% 4//://54///'&0&
/

41/1%2//‘ ///L/éfﬂ//hzr///f//w /4 wz/zrd/ e

4 % /"ffI‘Z/c 2Zz 2 LZT
/ 0// LAy /,z /4/ //é /

Wl/%(f? B bee |

i 75
/é 9@/29&3

d /z/z/L o8 a/ @ , /1;6 /{0 /A’(’/’&f,(/ / rm?/( /AM«/
ﬁ//z % /%{/pr/ﬁf/f //Z(/d///é/za/ //zﬂ/zn //Z
//&r /M/I 4@01( @u/y/ Zze /(y/////% z f/ /V/




// /Kc /M4/ £ a/ ZrtcZ2 7 /j/ %f/f/ //(Z/!/ f///éa'&,/
%ﬂ/ /ffrz Dt //&o///{ Zriprze /./c/ ///ﬂ«
% Z/ém 7 Ka’// M&ﬂ/&/hfd /éz a 4{4{ L///zw/ r/// /z//j
it 7,
p /ﬂ// e /;o /,/ ﬂ /f%a// // Y /4/5// /é/
/éMa/yrm /m«/l%é// ﬂ/z/zn d 7 r//—%z// a/z//
B IS A bl /«5 <
// 2rdlcet Fot s Ay wf//ﬁ&'ffd?
A/éﬁ/ﬂ& /éfo'd )’(I(/{ : o ,
/\,/
(]éf/‘ A7

o%//gﬂ/////lfa s
é Ao /K( s 7// /////’

/4/%, B s

u////Zw m//% 2t adrits 2 / s

7 Lf céy W /H/Wéﬂ&f/ /étz/ /d/«%gx/ Zze/ %

% Wkwéf/ r)’/i /Ll//élté //;W//J M/Mﬂ//éﬁ/%

/: 4&%4\7//”//» SR / 2 ?/4 wvf%/m//é/w/é

&zz/f/w rfrér/fzf/ // /ézov///M ;@////ﬂ’///
ngaz/ oo Gt vt

é,wﬂ/ o, Al G e flr v s e ca //M

222 L7 /L/& z/rfu/ééﬂ// /% ér zZ

/%{4/@%“73 e @% ol ool

i e 3 fo
drﬁ&d//@z/tn/ ?/ /égfp //Zd // -/, /// /u/
/) /

//p,w SR W Sl At i
,fﬂm,/z///a//fé, Zm//k, m// s / /

/;M/z(¢/ /{{/ S n)// ,m; (/(//r;/w/ el
;;}me:é ;{/,, LM Ll i A/ ol
|//v¢f A 4ux/ o / ,m,//;m »1/,{ e f///

1

i /
1

|

N

2

N

A

N

\?\ X

x>

A

A

/

N

‘,/



//&/&/«—7 Fﬂ/ 74 %&é’/’!//ﬁ/ QZQ////& / /Z/cc /?éxce/ Ce- 1///

//’//
(o %7 l/////'&l/(&/” /Lécﬁc /Q/ /él ){ﬂ//((z} /////23/‘/6——

oo all 0/ cy/ , 7y z oz/é i s zzt/ Aaz/// Zaw/
. o
| @ e e, am// //‘//(/ éc%w&éﬂa/
/ /ﬂ/u /é@/w /m,fé Sy 2y /ﬁl//’@))

D

?.\

N

N

N

Bk L Bl
l‘ /\/@7 a,» a/d/(%;z/k/j///ma

éf&Vr// N i ey //{/// Vo2 27"

</y/w m//,/; Poond % 4// &, /é /yvgmz//lw

& (’ 1 /sz:d rz/l/ Q/w K{ ,t///{¢(
// %Q.V//V/O}///ﬂ 44444 -/7/1/ .

QMZ/M }‘//U/// / /"CIA é7/%// ~ ﬂ(/ce @/@/04/\
/éﬁuw// //(,// /,/4// m,4/,/ /W,/d

/%%%C/ﬂ % W/ w/é/y/&g NS /é m«f
A Z MZ /}W/A/// // /M

fger e it L

Aé/ %///W / /.ZW?/ 227560
. o g ‘C\/ DYy e S

%%AZ i /,/ Za,/ . 5

('/N/zm;z,y/e/c/ Coiodins 7/
}/[/Zfé'(//ﬂ/) e (/'LM//p) 2zt a/»M/ /4/ Crzed o (:«/
Iir/}/; ,/w/a %, S S AN c'ﬂ//,az// /z AR {
S SN AP e //w//( // //,q
| = ot /

a7 JC(/( (/ /‘/ /5 H /(/4(’r.x/ V22 &2
l
17//41/1/// /Q/f L /co\.\/( 2. t(/(/( v /(/,r/ // /

/m»ﬂ/f

&

(\

1

4

| ® o @



® ® e
’é‘//u{ z2ed %////}/&( M/ ,rz/// /zci/ 4// <A /ﬁ
el

e /M/ d
G, W/éw//, e // Ll i
/wﬂe/w /?fz/ﬁ//wfl/ cz/kz/x% 7 7@«///
ol k. / s x//&ﬁ 728 //z,//
L. / e n/?/// L /M//%}//é/
%wé/}wﬂ// e AWJ%/ /z/ Rsr %m/%m/
Zi%%gmw/// ﬁozﬂ%é
ﬁm/ W7 a/i% &Ww

Ll St e
=z /zg% L L /é @/// “ m /mw

e // -
Mp/ ,%// WAy L,

DY S <
o 2 / ot 7 s

Z‘///é/z o 2/} i

ot P ZLE LoP Zg‘////é

Wi .. / s, Mzﬂ ALtk

| S g
ez o ///M(/{/é z 4(&¢/ 22 //:7 ﬂ%x—m ZK/‘?/’A'

/7/«,,,%—,4/ i SR éa( o :m-é / / é
b s 4§ a/fi // /mf yé/m,m,/ 4
J%aﬂ,zﬂﬁ//%w@<(//www

/7 &
l(’///fxz (///////Ci//[ﬁﬂ/ 4,(/)/(’(4\ // /((c 2.0 "‘([ /(/(//
’/LF-({(’/ /{0/ {e’{/ /,/ » 1////, »5 ‘- s

/ Vi /
Lt~ c‘b/é// a &”il/:?’ Lz /; /{["Z fZ ﬂ(/gz //( crz \t(‘(f/ 'g
oy

7 /)

r
/[72/("//5»’ zatel ?//e P\ Lt V’//r /‘f”r// /z//a/ //’{ A{r/', "/ S

pr s
////1 //(/;/ /4«/0 27, / #/(J /( (( z/

: 3 A
ffl/fl/c ‘—M&a/ / //i/e //zz/ 3_// /?,/

N\

| Pl et



oQ[—)?/c’ {;L{«Z ~z./,¢1/a AM/ @x/z/"/jg(, ol A /MZ {//émw/// Z
% @ ﬂ/é JZ-//—L/// f%'/l ad /7/ l%ﬁ/;»f 4/4/ /4'}' //é/}/&/ﬂ/f//
W/ }%@ ,/Cé-////f/%/ ///{:; Z//@;a/ ,,/\//./ ,44(/44() ,%/4/,«4«/{;&0

‘ s
/‘/ e
(//Q (%f /ch@/yz% ”’/%4//4%/%4

144// = : @M 1/(:('/://(/'«/;(,,/ e /%,/4,4«/ 440//

ol e W%W ///m -2 %[6,
’ %/Mj/ 7_/@/5/47%» cg/émoa/ ke

/ C//% [/w*/(i/ /{:,/ /&ﬁz,&ﬂ ¢{,, 4%11/4(// Cm / Jﬂf
/ v

2
£
e
7 (

y . %
,,5//. Lit,:%/

: Ve, ﬂj/séala&ﬂ-
% /Z/%ﬂffm”z

‘; s L /L&,}W,M,Mﬂ//d

%4/ %/{/M / 7/ /%a e /// %{//4{%@ et
W L A SN s
Ty e /e

)| P2k % Jé A= ' (
W %o%m/%ﬂw o

J ',‘.'/ AT , 2
4 Mé{,&/{ ,W(M?Qo <//)5VIL 4~///(7/zoz e /\449"4 // /J/ S dé:-
Y s

o T L e
/ % Lt /7/:// /%/;ZZ«

Selisie, flaideg af A flors K Pk cne

Lot Ll Gns. (o L
U otoorfoorit o o ideowerl B dicfle R
1. Ao A AR ///(, o

/

//’ \ / (/ / /r ) ( Y i /
v/ 18 foCl 72322t/ Al C > 2 -/,7/1/{4/4//44 21027/, P72/t c S ol
/ /
/

X

NS

>

ST

i
| ® @ @
|
{
|
|



O\

® @ @
‘&/ ////m/ »m/&/ /Q/ (’ag//“(‘//q/ézdrm%

(j/&cﬂ//é‘&&ﬂ/ J/Z////?/k c i, /7< / m w%f/

1/ &z/r,/ %/// zzech/ ,é/// %/CM/ o //

% fd//&;”/ 44«& trrctied | f//oe/
e A /m% i / S Y
% bl g i S o M/MAM f;// o)

: a% /Q/C////Q{//él //Lp/«//;M/ M///gj o MV:/
Ucrer e L (%x/m/ g /4/ /&%(/ép{// . 4

-/ &’kkf/az/ /z// 7> %/ B //az/ L&//z/r,/
e z/f/ / »Z}/é’/g//y ?////a ce:'//

/d/ga// zr//,/{r/p zf/ v //{%/f'/kz
b MW///
%ﬁ s e A
J%le %MW
P W o Farpi i L /,//W[O//m//{
%% //(&N )Mwéw/)/é/&p/ &
a// / SN &Zé v TP /
Za < / z"/é/é Zezzet/ Loy /Z/VW S MZ 7/”&(/7
. Coeitl t cae. Ao iiv M ee] ovicd Ko
ax//aé//h/y éo%/;wh// M///fézé %}’c //% Eatts,

3 //7% /@ L o f7/

21, 2 ACAL Frie
»WJ ¢L¢ ka e - ;w}zxﬁ% by rz e «%
W ?’)’V/Z M;/kyu%//z V/ /{////,4(/ a2l /((/M/M/

‘Mz//ﬁéﬂ /@ax// \M«///?é/ ol [% /W%
%%W Z /o// /z//@,// »9/{/4/.,/44//»4/4// /§

/
/Wf/') ’4‘/’{4% @MZMMA«/ 4(/& 174 A/////% /rﬂ?/ 7

W?/?M/%&(L;w/;zxz/ 4(//2//%(11 ///f{’{///
2zeq) C/Z L ﬁ////(/é/d }r //4 444(////4/(/ /((t(/ :

/

St //w;{ ol it Ml il



%/,@/ s 222077 /gi/u 2cte ////////// Crr Véﬂ@a///c(/?'
'/gg'/m/,(//‘//n-/é;éa/%%/é@; ///a/////////{z/é

/%/ %M& W/z//é/ /ér // </ Zevezt/ &ﬁ&ﬂ/ //
| ;/// b Aoner s Jflest MMJMZ//

/ /ﬂ/é%//% &/;/" re 2t/ 7T oo é/kf/w/éé
/&éof/w R 4@0&4 % Oé/;’ /’/4’% _, cz=t ,«/ / //Z&

W‘C{J,’A /Zﬂ/é DA / z m/r/é/fop\/ 0, o 44«4/1//
/W/%M%M ey 4 e Lo oceni
s~ Z7 Maﬂ - 2D ﬂ//a{/py/m/ /w/ 0

éz//ﬂ/ﬁ%/ Ly 2l /wznazhb/ﬁzﬂ/z /;

%45//(/’{ ///f/z/% /g’ )’/Zﬂ/&&?’oﬂ' /
W//V/M 4&/// //JM(/M///% {WA

/é/ 8 rier O et Sl A Ao
// %/ /;m o WMAA/
W/// W/éw //WM

% S
% s A
7&/ M/—& e o

//7@/// @/ZZ (/7}9/5/ 4a/4«/‘/

M%/ /é m//y% / ol S //aér z/;u/
ZWm Sl AR L /%52

%4 Yoo PR /z//4M/
/ /z/ ?ﬂé/% W/M/Zy/ o

. 77/%// i ,,/L,// i 2L
/;Q// faik, on me/ é/;// / {

/%/&a 22t 2 m//%;m ol e
X L A e




s

/ A~
@ o o

.

j/ M q%»/ﬁ =

ywépw é/{%/f(///éz//y/ g2 FP R
Z(/mzyéz//& /w Zzz //M /g///

%ﬂ% W//ﬁf/ ///f/,,/ ﬂ;%;;

v

%ZZZ@/ : g Rrié

Z 270
Sz

/ ot ot
\%/é‘k /éo '«M/V éd/wl/é = ﬂé/ /

. %@W@@Zy A
/// ﬂé %% W”//fm{

e e are e 7)(
g/z{w/ WMJ ﬁ/%

/ i 2l
_ % / Mau/ #ee L /ow/é/m/mf
i 7]//4//,4 4 W,/Zf/ e
et ZZMVW B
' ot A

s s
MW&&?@(%/

E | \
£ i //c/é/km - Lol T
-

| 7 o/ 7AW z/m/c”// 4 ol

%:m//%ovd/y/ 9//( (}—/%’(Xf/‘&“zﬁf
/

ﬁ//w/ e wj v//« //
;/44/ Loz / A lex/k Cc <

\

2ZZe_




/
727 /‘V{ e ///?// /'J// ég/g/?//é ///l/ ces f)/f/
%é%f/// 44404 ri?/Z o w/m//éd
'@4 4\4/¢¢w/x/@ /0//44/\:

A et A, M/ 77 W.,/W/ /ﬁmg /z/cc”/

il A4 /% 2eal /% L
2/ /@%pféfw%/%a/ %w s

M s /@7%7”

/ AL, s f[x//@




g7 /Z W/ﬁw/ / W4,// s
/ %;/ % g%/ frece v &z//th/ / e co/ /u////M/

; %//g//wéoz P %
W2 o ém/ ¢ - //;m b/ // 4 W/MJ
0//%%4/4/@ R Sl 8 N 4d/wél///u//
s TN //{9

77
,ﬁ//?% /Wﬂ 3 //&/4/»' /ﬁ%/
////ka QﬂCQ//ﬂf/z / %/a/w Za

’ mﬂ//m da///wz// ﬂﬁ/é/ Z %/@ A o g il
W 72 (., 7 E > /ZL/ bl

NIET, wcabole L w/m// QAM T P o

Aasd /// s /ﬁm M—Mu/m %/'W/M,Z 44&4/
o /4 Lol
My Aﬂ/mza/ék e Pl e
,,4/4 /ZM/ /J@z@,ﬂ e FodircFurad

) 4 44 Sl W%% il

. /Z ygﬂ/z/ % e 2ol By /;W Sl I ﬂmﬂ%
. g M z;w//l A
,,M%WS IR R e
NP ol 2o e mpnl e Mémxéw%ﬂ/%%,l/
N s S //pmy I e e PR Z://ez/é/

\\

v
Vs

Mw/ (e co for «ZWA/M' %& kn///%@a/
1/1/ /%144//20, g2 Le// -4 /;/é/ é md//:a/j/

/%h;Z /(/'&fzé/ ﬂZ&¢V?/ /£¢94n /4(/5/4/%,«//

. Vi

/M(’ /ca,fa - 8. ;m/,(/ A > %/7}5& 21~ /dz//

¢|éf‘1/ew srr 2 @z/,a /an/// ozt ///2//;/1/7?/{/4/4/«/
| L1 /4(‘///4 / % /r;// (/jZ//\ﬂ/ /1\77/7\/

//6/ Jl/ﬂ’ }z-;a/*{ (X/éﬂ (//?// @/// ‘/'(//{//’(
’9%/&//)” ‘///t’f///sz///ﬂ?’/// //’f Lo //{‘ //'//



/
/y/é,/z/’ /,,x/(/) //W Z e o S // /{04&4‘/ 4&(%/

/,M /M/“zw %,/M,/ e /‘é/kw/{é///
Z f"’/”W /&% LL 7&//(/5/ GZ/CW//

’ %‘y (4/ Qé /// ) (‘ < ;Z%ZW//

4l Z —Zz¢ o M/// // S ozt 7z f/&éi

/,(//Q/»(;ﬂ“ ’/&6(/ O/&r/mA % zvz/d d//r/u/ / 7 F LI (14 ,,,r - /

//‘ &z///‘ /f// r/m/wc/(/— o ( Ui (‘fao;r/./ //&i/(y// -
.'v/,'d/f%//z/ﬂﬁ)// Wz//cw/‘/ //4w/a/ Cercec //éz/‘féd/o'/‘/ifﬁw

A (/7;;// %/ﬂ /p« Lecr 5/5«'/./(,1// V/M/é{
F e ,ZM/ s
. Tl W/W(
ot o i //

| TRA R BN s //4{/
iy /%/Wi s ///W/ o
//%c Z/ w/&/z/%«o«/ 4//; %«/ ~ad
@LZW% % g// o M 47/
|5 Mym@ymu @M@é /7
(7//4;71/«#/4, //r/c% 4% £ wé R %&; ﬂégcn/&

e h%»é/ SO W ;M7 P

Vi M 72 &M?}M'I/ MLV f}k)v /»MM T /bz//
/\/

o C‘/m S o // ,% v/ ?W/zxz{/”/ Pro a ccke Z /%
74 %ﬂ%w/w el e // \

) 7%/“” Sl o A A // AW
//M 24 / g/u//ﬂ,j/ bt /5,// Ay e
/fﬂ/mc &/J%(/%/ m/ /Z .{,,;Z(M/ a///,//

/ ﬁ{a//é //‘I%///zr/# Vj@/ﬂw}/’/ /tk« }//4// oy Srice /;7
< /
' /wk}(é;z’cd/x lr s B> L/f/;:z / v/ //I[ e /p‘zl e

/(‘//zzﬂ(/d // 9/(/;/ M/ //z(//’,//& ///erf {//%

S

R

A

&

\‘i\

N

N

X

A

X

L4 ¢ o



P N g
@ ® e

/,ﬂe/u/%/ /é%///r’a/a// oz
//m[/ MW/&W‘M/%/ %JM

,/6 //éf %%/Vm— a%&%/

zyéw/ /W/;/ — 2
o m@//&,wﬂ/ﬁ Lo, o Bl il
e G . % et &/&/M/W

,/%7 %/MWM Ké%ﬂ

//ém %/

W/JW o i /ZZ// 7 o ..

2;// AR AL

L, éf// L //,,( et pd
- /Z/ £ M//ZW%M

//m&, ,;/M/J Lf/;

L Z%WZ/ ZQY%

MM
?M%)@/W/%M”/

N




/c/(/ﬁ o /a,zmﬁ ?{@pﬂ/fzif &3 %w&w |
%LMM\\}L/( tep me il e




e

Declaration.
Record, 5 & 6.

Plen. Record. 7.

Bill of oxcep-
tiona. Record, 10
to 17.

State of FMinois, } Third Grad Division.
SUPBEME COURT. XPRIL TERM, 1861.
T HENRY MYERS AND STANLEY J. DAWSON

(X0
~_ JOSEPH LADD AND JOHN McDOUGAL.
el T T ERROR TO TAZEWELL.

ABSTRACT OF RECORD.

This was an action of tr
court, and the venue changed to Tazewell.

The declaration was in the usual form for converting goods and chattels,
then situate in a mill, built by Randolph Ross, Jr., in ‘Lancaster, Timber
township, Peoria county, Illinois, to wit: One twelve inch by-engine, of
twenty inch stroke, cast frame ; one thirty-four foot boiler, forty-two inches;
one double Child saw mill, thirty and fifty inch; the belts used in running
said machinery ; also, all the fixtures for running said engine and boiler and
saw mill complete, including guy rods for chimney, of the value of two
thousand dollars.

Defendants picaded general issue.
The following is the bill of exceptions:

Be it remembered, that upon the trial of this cause, the first evidence
introduced by the plaintiff was the following mortgage, to wit:

This indenture, made and entered into this sixteenth day of June, A. D.
1858, between Randolph Ross, Jr., of Tazewell county, Tllinois, party of
the first part, and H. Myers, & Co., of Tazewell county, Illinois, parties of
the second part, witnesseth: that the said Randolph Ross, Jr., has this
day sold to the said H. Myers & Co., the following described machinery,
which is situate in his mill in Lancaster, Timber township, Peoria county,
state of Illinois, to wit: One twelve inch by-engine, twenty inch stroke,
cast frame; one thirty-four foot boiler, forty-two inches ; one double Child
saw mill, thirty and fifty inch; the belts used in running said machinery;
also, all the fixtures for engine and boiler and saw mill complete, including
guy rods for chimney, for fhe sum of thirteen hundred and eighty-one dol-
lars, the veceipt of which is hereby acknowledged ; but the conditions of
the sale are such that whereas, the said Randolph Ross, Jr., is indebted to
Clark, Plant & Norris, of Saint Louis, to the amount of thirteen hundred
and eighty-one dollars, for which said Randolph Ross, Jr., with H. Myers
& Co. as security, have executed two several notes, dated August 14th,
1857, each for the sum of six hundred and ninety dollars and fifty cents;
one due in three, and the other in six months from date.

Now, if the said Randolph Ross, Jr., or his heirs or assigns, shall pay
said notes within twelve months from this date, with the interest that may
acerue thereon, and shall save harmless the said H. Myers & Co. from any
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liability therefor, then this instrument, and everything contained therein,
shall be void, and of no effect; and in case of the failure of the said Ran-
dolph Ross, Jr., to pay said notes, or any part thereof, within twelve
months after the date of this instrument, the said H. Myers & Co. are hereby
fully authorized to sell the same to the highest bidder for cash in hand,.
having first given twenty days’ notice of the time and place of said sale, by
posting at least three written notices in as many public places in said Tim-
ber township; and out of the proceeds of said sale shall pay said notes, or
such part thereof as may he remaining unpaid, together with all the costs
attending said sale, and shall pay over the remainder, if any, to the said
Randolph Ross, Jr., or his heirs or assigns ; and it is further agreed be-
tween the parties to this instrument, that until the sixteenth day of June,
1859, the property herein described shall remain in the possession of the
said Randolph Ross, Jr., but should he attempt to remove any or part of
said property from the premises, or should any attempt be made to levy on
any of said property by virtue of any execution, or other process, the said
H. Myers & Co. are hereby authorized, in either of snid cases, to enter into
said premises and take imwediate possession of the said property aforesaid,
and sell the same as aforesaid, should they think proper to do so.

In testimony whereof, said party of the first part has herennto set his

hand and seal, the day and year first herein written.
Raxvoren Ross, Jr. [Z. 8]

STATE O ILLINOILS,
Proria County,

Phis chattel mortgage was acknowledged before me, this twenty-first day

of June, 1858, by Randolph Ross, Jr., the mortgagor. ;
Grorgr W. Purskg, J. L. [LZ. 8]

STATE OF ILLINOIS, 5 3 pr e
Proria COUNIY. } Clerk’s Ofiice.
I, Charles Kettelle, clerk of the county court in said county, do herehy

certify that George W. Pursee, Esq., whose name appears to the forsgoing

certificate of acknowledgment, was, on the day of the date thereof, an acting

justice of the peace, in and for said county, duly commissioned and quali-

fied, as appears of record in my office; that as such, full faith and credit
ave due to all his official acts, and his signature theveto is genuine.

Given under my hand and official seal, at the city of Peoria, this twenty-

third day of February, A. D. 1860.

CHARLES KETrELLE, Clerk.

[Z. 8]
STATE OF ILLINOIS, 1 Recoridars OMes
Peoria County. | G 5 ‘€.

lerk of the circuit court, in and for the county of
llinois, and ex-officio recorder of deeds in said
ortgage was filed for record

I, Enoch P. Sloan, ¢
Peoria, in the state of I
county, do hereby certify that the annexed m
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in my office, on the twenty-second day of June, A. D. 1858, and has been
duly recorded, with the accompanying certificates, on page 371, in book vol.
3, in said recorder’s office. In witness whereof, I hereunto set my hand
and affix the seal of the said circuit court, at my office in
[ZL. S]] Peoria, this twenty-second day of June, A. D. 1858.
ExocH P. SwoaN, Clerk and Recorder.

To which the detendant objected, for the reason that it appears upon the
face of the mortgage, that it appeared that Randolph Ress, Jr., lived in
Tazewell county.

The plaintiff thereupon called on M. Tackaberry as a witness, who said
that he wrote the mortgage, and that he thought that at the time of exe-
cuting the mortgage, Ross lived in Peoria county; that he rarely saw him
in Pekin, Tazewell county.

Van Osdell was then called as a witness, and said that Ross, in June,
1858, resided about Pekin, in Tazewell county; he at that time had a
house in Pekin, and had a woman keeping house for him. I saw him at
his house, and eat two or three meals with him at his house. He did
business in Timber township, Peoria county, for about fifteen months, and
at the date of the mortgage, but was only occasionally there.

The court then admitted the mortgage, subject to instructions.

Thomas Cotton was then called as a witness, and said that George W.
Pursee was, at the time the acknowledgment was taken, a justice of the
peace for Timber township, Peoria county, Illinois. Ross owned a mill in
Timber township, Peoria county, Illinois; put it up there three years ago
next October. There was in it an engine with a cast iron frame; there
was also put in the mill by Ross a large boiler, about thirty feet long, or
more ; also, a large belt that drives the same in the frame, and four guy
rods to hold the chimney. There was also in the mill a double Child saw
in the frame. M. Ross claimed to be the owner of the machinery in the
mill. It came from St. Louis, I think. I worked for him abou$ a month.
This mill was in Timber township, Peoria county, Illtnois, about four miles
from Lancaster, which is also in Timber township. There was also a mill
in Lancaster, but not circular saw mill. :

Thereupon, the defendants, by their counsel, requested the court to ex-
clude the evidence of said Cotton, because it had no relation to the mort-
gage; and thereupon the court excluded the evidence of said witness; to
the excluding of which evidence the plaintiff at the time excepted.

The plaintiff then offered to read the description of the property, as
described in the mortgage, to the witness Cotton, and proposed to ask l,lim
if Randolph Ross put in, in Timber township, Peoria county, Illinois, such
machinery as was therein described. and whether said Ross owned any
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other mill or like machinery in Peoria county, Illinois, or in Timber town-
ship; which question was objected to by the defendants, and the court
refused to allow the question to be answered; to which refusal the plaintiff
at the time excepted.

The plaintiff then proposed to prove that said Ross did not, at the date
of the mortgage, own any mill or machinery in Lancaster, Timber township,
Peoria county, Illinois ; but that the mill and machinery referred to by
witness Cotton, was the only one owned by said Ross in said township,
Peoria county, Illinois; which proof was objected to by the defendants, and
the court refused to allow the evidence to be given; to which refusal the
plaintiff at the time excepted, and now prays this bill of exceptions to be
signed and sealed; which is done.

ROBERTS & IRELAND,
For Plaintiffs in Error.
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State of Fllinois, } Third Grand Division.
SUPBEME COURT. ) XPRIL TERN, 1861,

~  HENRY MYERS & STANLEY J. DAWSON
vs.
JOSEPH LADD & JOHN NMcDOUGAL.

POINTS AND AUTHORITIES FOR PLAINTIFFEFS IN ERROR.

The only question in this case is, whether the evidence given by
plaintiffs below was properly excluded from the jury.

The court will perceive, from an examination of the mortgage, which is
set out in full in the abstract, and the evidence of the witness Cotton,
that the deseription of the property, as given by the witness, differed from
that as described by the mortgage only in this: The mortgage described
the property as being situated in Lancaster, Timber Township; whereas
the evidence of the witness showed it to be in Timber Township, but {our
miles from Lancaster. The only false description of the property, then,
was, that it was described as being situated in Lancaster, when it was
not. This {alse deseription did not vitiate the mortgage. The false de-
seription should have been rejected.  The waxim, “ Fulsa demonsiratio non
nocel de corpore constat,” applies with peculiar force to this case. In other
words, if, when the instrument is applied to its suhject matter, it appears
that in relation to the subject, whether person er thing, the deseviption is
true in part but not true in every particular, so much of the description
as is false will be rejected, and the instrument will take effect, it' a suffi-
cient deseription remains to ascertain its application. 1 Greenleaf Tvid,
see. 301,  See also Boardman vs. Reed & Ford’s lessees, § Peters” Rep.
328 : Loomis vs. Jackson, 19 Johuson’s Rep. 440 : which eve also illus-
trative of the same rele.  Sce also 2 Phillipps on Kvidence, pages 719,
782, latest edition.

1t would seem useless to multiply authorities upon a point so simple.—
Here the mortgnge contained one false description, and when that was
rejected, it was perfectly operative. The evidence should not have been
excluded, but should have been allowed to go to the jury, that the plaintiff
might have had the benefit of it. Yet it is contended that, because the
bill of exceptions does not purport to contain all the evidence, the judg-
ment should be affirmed. But this position is not tenable: it is ounly in
case where the refusal to grant a new trial is complained of as error, that
the bill of exceptions should purport to contain all the evidence. It is
only necessary for the court, when the rejection of evidence is complained
of, to inquire whether the evidence was properly excluded ; and it would
be absurd to say that the court must know what the whole cvidence was,
in order to judge of the propriety of admitting or excluding evidence,
under the circumstances of the case.

ROBERTS & IRELAND,

Allorneys for Plainiyfs in Lrror.
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