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ARGUMENT.

This is an application for a re-hearing of thig el
decided at the last term of this court.

The action was a qus tam action, brought to recover a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in ‘Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every otker point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

_Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
go far as the final result was concerned. What I insisted upon, and
still insist upon, is, that the declaration was and is fatally defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, I most
respectfully submit that the rules of pleading should be cargfally
and rigidly adhered to and carried out.

Now, the simple facts in the case which were presented in the -
record by the pleas, were to this effect: That in the year 1849,a
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the 38th section of which required
“g bell of at least thirty pounds weight, or a steam whistle, Sl}oul q
be placed on each locomotive enging, and shall be rung or whistleq
at the distance of at least eighty rods from the place where the
railroad shall cross any other road, Or street, &e. On the 25th of
February, 1854, an amendment Was made to the C]l{ll‘.('e[‘ of ﬂ.le Ga-
lena and Chicago Union Railroad Company, the third sfectlon of
which amendment expressly provided that the 38th section of the
general railroad act should not extend to or control the charter or
franchises of the said act hereby amended.”

general railroad act was passed,

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 3d section of the above act, and then,
in section 2, providing as follows: A Dell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run Dby said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the

‘State ; and also to be liable for all damages which shall be sustain-

ed by any person by reason of such neglect.”

Now, I desire the court to observe that ¢Ais law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in this case, I said that this
action was brought to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made to
‘“pertain exclusively to the Galena ang Chicago Union Railroad
“ Company ; and while it is admitfeq that by the decision of this
“court, in the case of the Galeng gng Chicago Union Railroad
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« Op. vs. Loomis, 13 T, p. 548, that this Company i subject to the
« general police regulations of the State, ﬂs.pl'escribed by the general
«law of 1849, yet it is respectfully submitteq that the ] egislature
« cannot, by a special law, app]icable only to the Galena and Chi.
« cago Union Railroad Compﬂn}" alone, change its eharter, or inter-
« fere with it in the exercise of its powers ol: Privileges, or malke it
« subject to pains and penalties, ‘azmed at it as an 'L'ndz'vidual, by
«imposing additional burdens upon the road, againgt the will of the

« Company.”

In the case of Loomis, 18 Ill. p. 550, the court 8ay: “That the
legislature has the power, by the .eﬂaCtlne“t of general laws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” But is it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to the spirit of our institutions.
Can the legislature single out any particular individual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? If the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say s0?’

Now, this was all that I said npon the subject of the powers of
the legislature or the police laws in question. I admitted that the

. Company was subject to the general police regulations of the State,

but T expressed a doubt as to the power of the legislature to pass a
special police law ‘which should regulate the conduct of this éndi-
vidual corporation. I thought that police laws should be general
rather than special ; but I laid no great stress upon that point. [
had stated previously that the Galena and Chicago Union Railroad
Oompany was chartered J. anuary 16, 1836, and with this argument
I there stopped.

The court, however, notwithstanding this was every word that
Was ever addressed to them, proceed ag follows :
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eral assembly released this Com-
he general law, they became in-
d not be deprived of it ex-
tion became a portion of
t rescind.”

« Jt 7 wrged that when the gen
«pany from its' requirements of t
“ yested with such a right that they 0¥
“cept by their assent. That such eXemP
“ their franchises which the legislature could no

porated in 1836, without

Kriowing well that this' road was incorpora :
1 ct, and having already

any restrictions whatever upon the subje >
admitted, in my argument, that this Compary Was _S“b.i‘m to the
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never made by
me, or thought of by me, and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub-
jeet. But I do not design to call in question the reasons given by
the court for its decision further than has now been stated. But,
granting each and every reason which has been given by the court,
I submit that this court, by s decision, has only decided just two
things, one of which was never seriously questioned by me, and the
other of no particular consequence so far as the general question is
concerned. 1st. That these bellringing penal statutes are police
regulations, and the legislature has a right to make any railroad
subject to them. 2d. That in a’'penal statute no damages need be
laid.

The court seems to have entirely overlookked_ every other point
that was made ¢n regard to the declaration, and which points were
relied upon more than every thing else.

I cannot tell, and am unable to determine from the decision it-
self, whether tke court treated this suit as having - been brought
upon section 38 in the general railway act or upon the private stat-
ute. B}lt what I desire to present, for the consideration of this
court, is this: 1st. If this action is brought upon the private stat-
ute, then I insist that the declaration is fatally defective by all the
rules of pleading, becanse the act iself is not counted upon; and is
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no where referred to or recited, and the court i A
notice of any private statute whatever.

Gould’s Pleading, P- 55, Sec. 16,

Stephens on Pleading, p. 347,

1 Saunders on Pleading anq EVideIicic'P,'5'23

10 Mass, 39. ) 3

16 Ala. 214.

Penal actions, like indictments, are subject to the mogt rigid rules
and must be framed on the statute itself; l'eferring to it, and coun tz
ing on 5t, whether the law be public or private,

Robinson’s Practice, p. 616.
6 Iredell, 354.

17 Johnson, 455.

4 0. 193.

8 ¢b. 218, 342,

This has not been done at all, as the declaration itselt will show ;
and formal defects, in penal actions, become matters of substance.

1 Chitty’s PI. 358.
2 East. 353.

6 Cowen, 290,

7 Cowen, 496.

13 John's, 253, 428. (2, f% g

2d. This action is brought by “Daniel W. Appleby, who sues
as well for himself as for the State of Illinois.” Now, if the stat-
ute in' question be a police law, and a pri'uaté law at that, where did
he get his authority to bring : this suit on ‘A8 own behalf, and on
behdlf of the State’? Tt is true, that both Dby the special act above
referred to, and by-the" thirty-eighth section of the gen‘er'nl law of
1849, one-half of the penalty goes to the informer as a premium
for his watchfulness, but in the special act, there is 720 mode pointed
out to the infermer as to who should ‘sue, or how he is to gef his
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nd section of the general railway

reward ; while by tl rty- . .
3 y the forty-seco by the district attorney, “sn ghe

act, the penalty is to be sued for "G,
name of the people of the State Qf Jllinozs.

If the plaintiff in this gujt relies UPOT the general railway act,
then I claim that the actjon js bronght Wrong, because the.”wd@ is
there pointed out how the penalty is to be recovered; and it being
a statutory provision, that mode must be followed or the action
utterly fails. There can be no escape Whatever from this position,
Statutory penalties must be recovered according to the statute.

McClellan & Young, 454
Sedgwick on Statutory and Constitutional Law, p. 112,

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
icl W. Appleby, or Daniel W. Appleby suing for Zimself and the
Sta'te of Illinois together. The statute either means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the private statute,
then, to say nothing of the fatality of his declaration, which has
been before pointed out, I contend that in ¢kat ‘case he is wrong,
because the statute, not expressly authorizing him to bring a suit,
the State alone must enforce obedience to its laws; and the law in
question beirig regarded, as a police regulation, it follows that all
violations of'it must be enforced by the State alone, in its sovereign
capacity.

In the ease of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Smaw says, speaking of a law analagous to the one under consid-
eration, that *where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwealth, such action of debt or case might he
prosecuted by the commonwealth.” :
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- Again: “Where a penal statute expressly gives tho whole or a
part of the penalty to a comn:on informer, and enabled him gener-
ally to sue for the same debt, might be sustained ; and he need not
declare gui tam unless where a penalty is given for 5 contempt ;
but if there be no express provision enabling an informer to sue, debt
could not be supported in his name for the recovery of the penalty.

Sedgwick on Statutory and Constitutional Law, p.112.

1 Chitty PI., 163.

See Carle vs. The People, 12 111, 286.

The case at bar is similar to the case of Seward vs. Beach, 29
Barb., 241, which was an action brought by Seward to recover five
penalties of fwenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormville
Plank Road. The case was decided in May, 1859, by Browx, Jus-
tice, who says, on page 241, “Conceded that the act has been broken,
and the penalties incwred, by what right does James A. Seward
institute and maintain this proceeding? The law must be so con-
strued as to give it effect, if possible, and at the same time ¢f mus?
be construed strictly, for it is a penal statute. It imposes a penalty
—820 for every offense against it— one half to the complainant,
and the otker half to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” Z¢ does not say
who shall sue and bring the action for the penalty. 1t ¢s silent on
that subject. It the person making the complaint may sue because
he is entitled to one Aalf of the penalty, why may not the treasurer
of the county of Duchess also sue, who is entitled to the other
half? Andif an interest in the penalty confers the right to bring the
action, why should not both the complainant and the county treas-
urer unite for that purpose.

In this case, the “informer” has not united with the State of
Tllinois, but has chosen to proceed on his own account, at the same
time dssumz'/ng to represent the State.
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If the plaintiff relics upon the statute of 1849, then he must fol.
low the mode there pointed out; the guit must be brought in the
name of the people alone,

; MeClellan vs, Foung, 454
Sedgwick on Statutory and Constitutional Law, p. 112,
8 Bosarquet and Puller, 382.

This case, therefore, may be suspended to either ome of two
horns of a dilemma, to it : It, by the repeal of the law of 1854,
the Galena and Chicago Union Railroad Company was remitted
back to the general railway law of 1849, then there is no pretense
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the “name of ¢he people of the State of Illinois.”

2d. If this suit is brought upon the private act, then, by no rule
or prineciple of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count upon the private
act; it neither refers to it by name, title, or any other way, neither
is it recited or set out. ‘

3d. The declaration in question does not specify any particular
road which the railroad crossed in Winnebago county, at which
the Company failed to ring a bell-or blow a whistle, and for this
reason the declaration was bad—the rule being, that ¢ where a
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or the common law declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, as in a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Zeguart vs. The People,
11 Il1., 831; there the court says: «The charge of neglect of duty,
in not putting up guide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to answer. He has the
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right to know -the specific nature and Ch.al'ﬂ(‘,ter CIMthotof o
charged against him, that he may prepare himself to defenq against
it. His indictment does not allege at whiics crossing of public
roads the defendant neglected to put up guide boards, nor even that
there were any crossings of public roads in the distriet, As well
might a defendant be required to answer to an indictment charging
him generally with neglect to keep the public roads of his district
in repair, as to charge him with neglect in not putting up guide
boards, without specif’ ying where, or that there were any crossing
in his district requiring guide boards to be put up.”

The demurrer, which Appleby filed to the pleas put in for
the Railroad Company, enabled the Company to go back and attack
the declaration, and to take advantage of the defects in the declara-
tion, the plaintiff being guilty of the first fault.

1 Chitty Pl’s., 858.
2 East., 353.
6 Cowen, 290.

Now, the language employed in each and every count of the de-
claration is, that the said “defendants were the owners of a rail-
« road situated in part in said county, over which road, at said time
“ (to wit, the 26th of July, 1855), defendants propelled engines and
“cars ; that said railroad crossed A public highway in said county ;
“that on the day and year aforesaid, the said defendants propelled
“an engine across sam highway without blowing a steam whistle
“or ringing a bell,” &e.

A public highway in said county ! As a question of pleading,
does the court hold that suck an allegation is sufficiently definite to
enable a party to defond himselt? If it does, then all railroad
companies are perfectly at the mercy of every misereant in t}m
country who chooses to turn common informer. It would require
every railroad company in the State to have all of its agents and
'exnployees, and the public generally, in readiness t02 g e
selves innocent of such vague and general charges ggLich m,g’:ht o
brought against them. Could this judgment ever be plead in bar
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to any suit which might subsequently be brongh_t against the com-
pany? Itisin vain to say that guch pleading as this is cured by
the judgment.” This is a penal actions and the utmost strictness is
required. The facts showing the violation of the statute must be
specifically stated and set forth. There cannot be found any re-
ported or adjudicated case in all of the books of reports where so
vague and indefinite a charge was ever tolerated in a penal action.
Such pleading has no parallel whatever in the whole history of
jurispradence. There is no distinction in this respect between crimi-
nal and quasi eriminal actions. This offense, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness.

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed “against the
form of the statute.”

The People vs. Barton, 6 Cowen, 294.
22 Cowen, 208.
385 Maine, 429.

And this defect is fatal, even after verdict, and could haye been
reached by a general demurrer. The rule in penal actions being,
that a general demurrer is equivalent to a special demurrer.

1 Chitty Pl., 258.

Lee vs. Clarke, 2 East., 353.

6 Cowen, 284.

McCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the judgment in this

.cage should have been reversed.

H5 P AANENEL© NG,
Attorney for Plaintyf in Error.
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ARGUMENT,

This is an application for fxre-hem‘mg of this case, which was
decided at the last term of this court.

The action was a que tam action, brought to recoyer a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every other point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
go far as the final result was concerned. WhatI insisted upon, and
still insist upon, is, that the declaration was and is fatally defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, I most
respectfully submit that the rules of pleading should Dbe carefully
and rigidly adhered to and carried out.

Now, the simple facts in the case which were presented in the
record by the pleas, were to this effect: That in the year 1849, a
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general railroad act was passed, the 88th section of which required
“a bell of at least thirty pounds weight, or a steam whistle, should
be placed on each locomotive engine, and shall be rung or whistled
at the distance of at least eighty rods from the place where the
railroad shall cross any other road, or street, &e. On the 25th of
February, 1854, an amendment was made to the charter of the Ga-
lena and Chicago Union Railroad Company, the third section of
which amendment expressly provided that the 38th section of the
general railroad act should not extend to or control the charter or
franchises of the said act hereby amended.”

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 8d section of the above act, and then,
in section 2, providing as follows: “ A bell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run by said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the
State; and also to be liable for all damages which shall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that #%¢s law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in this case, I said that this
action was brought “to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made to
“pertain exclusively to the Galena and Chicago Union Railroad
“ Company ; and while it is admitted that by the decision of this
“court, in the case of the Galeng and Chicago Union Railroad
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« Co. vs. Loonis, 18 1l1., p. 548, that this Company is subject to the
“ general police regulations of the State, as prescribed by the general
“law of 1849, yet it is respectfully submitted that the legislature
‘ cannot, by a special law, applicable only to the Galena and Chi-
¢ cago Union Railroad Company alone, change its charter, or inter-
“fere with it in the exercise of its powers or privileges; or make it
“subject to pains and penalties, aimed at it as an individual, by
“imposing additional burdens upon the road, against the will of the
“ Company.”

In the case of Loomis, 18 Ill. p. 550, the court say: “ That the
legislature has the power, by the enactment of general laws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” But is it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to tle spirit of our institutions.
Can the legislature single out any particular indévidual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? If.the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say so?’

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitted that the
Company was subject to the general police regnlations of the State,
but I expressed a doubt as to the power of the legislature to pass a
special police law “which should - regulate the conduct of this indi-
vidual corporation. I thought that police laws should be general
rather than special ; but I laid no great stress upon that point. [
had stated previously that the Galena and Chicago Union Railroad
Company was chartered January 16, 1836, and with this argument
I there stopped.

The court, however, notwithstanding this was every word that
was ever addressed to them, proceed as follows :
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« It 45 urged, that when the general assembly released this Com-
pany from its requir ts of the general law, they became in-
pany quiremen Baldenrived of it
“ wested with such a 75ght that they could “'.Ot CICRPY g
« cept by their assent. That such esmphibrizbecarae 8- portion: of

o * »
« their franchises which the legislature could not rescind.

Knowing well that this road was incorporated in 1836, without

any restrictions whatever upon the subject; and having' already

admitted, in my argument, that this Company was subject to the
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never made by
me, or thought of by me, and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub:
ject. But I do not design to call in question the reasons given by
the court for its: decision further than has now been stated. But,
granting each. and every reason which has been given by the court,
1 submit that this court, by 4ts decision, has only decided just two
things, one of ‘which was never serionsly questioned by me, and the
other of no particular consequence so far as the general question is
concerned. 1st. That these bellringing penal statutes are police
regulations, and the legislature has a right to' make any railroad
subject to'them. 2d. That in a penal statute no damages need' be
laid.

The conrt seems to have entirely overlooked every other point
that was made @ regard to the declaration, and which points'were
relied upon more than every thing else.

I cannot tell, and am unable to determine from the decision it-
self, whether zke court treated this suit as having been brought
upon section 38 in the general rilway act or upon the private stat-
ute. But what I desire to present, for the consideration of this
court, is this: 1st. If this actionis brought upon the private stat-
ute, thgu 1 insist that the declaration is fatally defective by all the
rules of pleading, because the act #zself is not counted upon, and:is
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no where referred to or recited, and the couyt will not £
notice of any private statute whatever.
" Gould’s Pleading, P- 55, Sec, 16,
Stephens on Pleading, p. 34,
1 Saunders on Pleading anq Fy; diness 5,543
10 Mass, 39. L1920,
16 Ala. 214.

ke judiciql

Penal actions, like indictments, are subject o the gt rigid rules
and must be framed on the statute itself; referring to it, and coun 3

: X t-
ing on i, whether the law be public or private,

Robinson’s Practice, p. 616,
6 Iredell, 354.

17 Johnson, 455.

4 7h. 193.

8 4b. 218, 342

This has not been done at all, as the declaration itselt will show;
and formal defects, in penal actions, become matters of substance.

1 Chitty’s Pl. 358.
2 East. 353.

6 Cowen, 290.

7 Cowen, 496.

13 John’s, 253, 498 S @vﬁ 7

2d. This action is brought by * Daniel W. Appleby, who sues.
as well for himself as for the State of Illinois.” Now, if the stat-
ute in question be a police law, and a privatelaw at that, where did
he get his authority to bring this suit. on kis own behalf, and on
behalf of the State# It is true, that both by the special act above
referred to, and by, the: thirty-eighth section of the general l“‘Y of:
1849, one-half of the penalty goes to the informer as a premuuat:
for his watchfulness, but in the special actythero isnomode pointed
out to the infermer as to who should sue,. or how he is to get-his-
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tion of the general railway

reward ; while by the forty-second sec hpis o

act, the penalty is to be sued for by the district attorney,
name of the people of the State of Lllinois.”

If the plaintiff in this guit relics npOD the general railway act,

then I claim that the action is brought wrong, because the.mod'e is
there pointed out how the penalty is to be recovered; and it befng
a statutory provision, that mode must be followed or the action
utterly fails. There can be no escape Wwhatever from this position,
Statutory penalties must be recovered according to the statute.
McClellan & Young, 454. :
Sedgwick on Statutory and Constitutional Law, p. 112,

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
iel W. Appleby, or Daniel W. Appleby suing for Aimself and the
State of Illinois together. The statute cither means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the privafe statute,
then, to say nothing of the fatality of his declaration, which has
been before pointed out, I contend that in tha¢ case he is wrong,
because the statute, not expressly anthorizing him to bring a suit,
the State @lone ngugt enforce obedience to its laws; and the law in
question being regm‘a’ed as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its sovereign
capacity.

In the case of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Smaw says, speaking of a law analagous to the one under consid-
erdtion, that where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwealth, such action of debt or case might be
prosecuted by the commonwealth.”
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Again : « Where a penal sta,tu‘_te O¥PARELy gives'the W.hole ora
part of the penalty to a common informer, ang enabled him gener-
ally to sue for the same debt, might be sus-tained; and he need not
declare gui tam unless where a penal_ty 18 given for g contempt ;
but if there be no express provision enabling ay informer to gue deb;
could not be supported in his name for therecoyeyy of the pen:ﬂty

Sedgwick on Statutory and Constitntional Law, P- 11.2.
1 Chitty Pl., 163.
See Carle vs. The People; 12 111,, 98,

The case at bar is similar to the case of Sew‘m'd vs. Beach, 29
Barb., 241; which was an action brought by Sewarq to recover five
penalties of fwenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tong weight
should be transported over the TPoughkeepsie and Stormville
Plank Road. The case was decided in May, 1859, by Brows, Jus-
tice, who says, on page 241, “ Conceded that the act has been broken,
and the penalties incurred, by what right does James A. Seward
institute and maintain this proceeding? The law must be g0 con-
strued as to give it effect, if possible, and at the same time 3¢ must
be construed stricily, for it is a penal statute. It imposes a penalty
—$20 for every offense against it—* one half to the complainant,
and the other kalf to-the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” It does not say
who shall sue and bring the action for the penalty. ¢ s silent on
that subject. If the person making the complaint may sue because
he is entitled to one Aalf of the penalty, why may not the treasurer
of the county of Duchess also sue, who is entitled to the other
half? Andif an interest in the penalty confers the right to bring the
action, why should not both the complainant and the county treas-
urer unite for that purpose.

In this case, the “informer” has not united with the State of
Illinois, but has chosen to proceed on his own acconnt, at the same
time assuming to represent the State.
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If the plaintiff relies upon‘the statute of 1849, then he must fo).
low the mode there pointed out; the suit must be brought in the
name of the people alone.

McClellan vs. Young, 454 e
Sedgwick on Statutory and Constitutional Law, p. 119,

8 Bosarquet and Puller, 382.

This case, therefore, may be suspended to either one of two
horns of a dilemma, to wit: If, by the repeal of the law of 1854,
the Galena and “Chicago Union Railroad Company was remitted
Dback to the general railway law of 1849, then there is no pretense
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the “name of the people of the State of Illinois.”

2d. If this suit is brought upon the private act, then, by no rule
or principle of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count npon the private

act; it neither refers to it by name, title, or any other way, neither

is it recited or set out.

3d. The declaration in question does not specify any particular
road which the railroad crossed in Winnebago county, at which
the Company failed to ring a bell or blow a whistle, and for this
reason the declaration was bad—the rule being, that “wherea
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or tke common law declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, as in a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Leguart vs. The People,
11 1L, 331} there the court says: ¢“The charge of neglect of duty,
in not putting up guide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to answer. He has the

~
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now the specific nature and characto
right to kno t him, that he may prepare himggle
charged ""gm.ﬂ: ent, does not allege b whigh groe
ki md;'cnrsa“t neglected to put up guide boards, nop even that
g de crossings of public roads in the distriet,
there were andymt be required to answer togp - iy
might a defleln, ;vith neglect to keep the public rogq, of hi
him ge?erﬂ Zo charge him with neglect in not putting
in 1-epa11','ftllslout p eczfg/ing where, or that there Wera
P0{],.11-;;1821i‘s‘tlricl: 1'equiri'ng guide boards to be put “-P~”
in

of the offenge
defenq againgt

ing of publie

charging
8 district
up guide
Y crossing

The demurrer, which Appleby filed to the pleas put in for
‘ ilroad Company, enabled the Com?any to goback and atfack
the lewﬂt.on and to take advantage of the defects in the declara-
S e being guilty of the first faulf,
tion, the pla 1 Ohitty PPs,, 358,

2 Bast, 353,

G Cowen, 290,

Now, the language employed in each and every co'unt Offtherj,-i
claration is, that the said ¢defendants were .the o“nertg of ;t‘ -
f road sitnated in par? in said county‘, over which roladd, a :fule ::d
“(to wit, the 26th of July, 1855), defend'ants. propel g er'lgumzd ;
“cars ; that said railroad crossed A public ﬁz'gkwa:z/ z(;z sttu :'0 . l_;(/= (,1
“that on the day and year aforesaid, the said df;fen an‘s P “ﬁl;st]e
“an engine across samn highway without blowing a steam
“or ringing a bell,” &ec.

. ing.
A public highway n said county ! ASf“l“e?‘f""aOféfﬁ?Jf t0
does the court hold that swch an anegatio.ﬂ it Suﬁ]tcllelrll le railroad
enable a party to defend himselt? If it does, vneiscrezmt in ‘the
companies are perfectly at i moicy o.f evel"y rIr,lnvould require
country who chooses to turn common intormel'u of its agents and
every railroad company in the State to have “ o pera them
eu{ployees, and the public generally, in re“dmeswhich might be
selves innocent of such vaguo and general charges be plead in bar
brought against them. Gould this judgment ever

As well :

AR Y

> 3,
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to any suit which might subsequently be brought aga:in'st the com-
pany? It isin vain to say that such pleading as this is 'cw"_ed by
the judgment. This is a penal action,‘and the utmost strictness ig
required. - The facts showing the: violation of the statute must be
specifically stated and set forth. There cannot be found any re.
ported or adjudicated case in all of the books of reports where go
vague and indefinite a charge was ever tolerated in a penal action.
Such pleading has no parallel whatever in the wholc; history of
jurisprudence. There is no distinction in this respect between crimi-
nal and quasi criminal actions. This offeuse, of not ringing bells and
blowing whistles, is something utterly unknown tp the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness.

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed *against the
form of the statute.”

The People vs. Barton, 6 Cowen, 294.
22 Cowen, 208.
35 Maine, 429.

And this defect is fatal; even after verdict, and could have been
reached by a general demurrer. The rule in penal actions being,
that a general demurrer is equivalent to a special demurrer.

1 Chitty Pl., 258.

Lee vs. Clarke, 2 East., 353.

6 Cowen, 284.

MeCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the judgment in this
case should have been reversed.

E. ANTHONY,
Attorney for Plaintif in Error.

o
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ARGUMENT.

T.lns is an application for a rehearing of this case, which was
decided at the last term of this court,

The action was a qut tam action, brought to recover a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argumentof the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every other point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tive case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
g0 far as the final result was concerned. What I insisted upon, and
still insist upon, is, that the declaration was aund is fatally defective,
and could not be cured by any process Whatever.

If we are ever to have anything certain in the law at all, I most

respectfully submit that the rules of pleading should be carefully
and rigidly adhered to and carried out. :

the case which were presented in the

Now, the simple facts in
A i this effect: That in the year 1849, a

record by the pleas, were to
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eneral railroad act was passed, the 38th : ;
ﬁ a bell of at least thirty pounds weight, oy S Tequipeq

ivi :
be placed on each Jocomotive enging, 5 sh

at the distance of at 1east Cighty yoqq ¢ the pl
railroad shall cross any other road, op street, do,
February, 1854, an am.endﬂle‘nt Was made to t}q charter of 4

lena and Chicago Union I]{allroad Company, the thirg sectle(}a.
which amendment eXpress-y provided thag ¢}, 38th section of
general railroad act should not extenq to.or control f,o ch e
franchises of the said act hereby amen ded.”

ace where f
On the 25th of

i0n of

arter or

On the 15th of February, 1855 4 special act wag .
the knowledge or consent of the Galena ang Chicaco Un’ionl P'°}1t
road Company, repealing the 3d section of the abovebact and tlml.
in section 2, providing as follows: « A 1] of o9 least ‘thi;ty Poulne(;l’
weight, or a steam whistle, shall be placed on eaclh locomotive ens.
gine run by said Company, and shall be rung or whistled at g,
distance of at least eighty rods from the place where the e
shall cross any other road or street, and e kept ringing or “'hi;t-
ling until it shall have crossed said road or street, under g penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-halt' thereof to go to the informer ang the other half o 5
State ; and also to be liable for all damages which ghall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that ¢Ass law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in this case, I said that this
action.was brought “to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made fo
“ pertain exclusively to the Galena-and Chicago Union Railroad
“ Company ; and while it is admitted that by the decision of this
“court, in the case of the Galena and Chicago Union Railroad
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1 Co. vs. .loo'mzs, 13 11!') D- 548, that thig Company is subject to the
general police regulations of the State, as prescribed by t} 1

“law of 1849, yetitisr ¥ el

e v » YeUIL 18 respectfully submitted that the legislature

. cannot, by a special law, applicable only to the Galena and Chi-

11 3

3 cago [‘Imo'n .Rmhond 00}npany alone, change its charter, or inter-

fere with it in the exercise of itg powers or privileges, or make it
. . )
“subject to pains and penalties, aimed at it as an indévidual, by
)

“imposing additional burdeng upon the road, against the will of the
¢« Company.” = _ :

I.H the case of Loomis, 13 Il p. 550, the court say: © That the
l.eglslatm.'e has the power, by the enactment of genéral laws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” But is it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to the spirit of our institutions.
Can the legislature single out any particular indévidual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? If the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say so?’

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitied that the
Company was subject to the general police regulations of the State,
but I ezpressed a doubt as to the power of the legislature to pass a
special police law ‘which should regulate the conduct of this ende- |
vidual corporation. I thought that police laws should be general
rather than special ; but I laid no great stress upon that point. [
had stated previously that the Galena and Chicag? Unif)n Railroad
Company was chartered January 16, 1886, and with this argument

I there stopped.

anding this was every word that

The court, however, notwithst
d as follows :

was ever addressed to them, procee



8

reward ; while by the forty-second section of
act, the penalty is to be suefl for by the gistsy
name of the people of the State of Iitingss»

the general Tailyway

ct attorney, «;, the

If the plaintiff in this sﬂit. relies npon the general 1ai]

then I claim that the action is bl'O“gl,‘t Wrong, because t‘heway ac.t,

there pointed out how the penalty is to e recovered ; anq i?gd? 5

a statutory ProvisiO_H, that mode muygt be followed ,or the 1c?ng

utterly fails. There can be no escape whatever from this po;itilon

Statutory penalties must be recovered according to the statute, "
McClellan & Young, 454, :
Sedgwick on Statutory and Constitutional Law, p. 119

When the statute says that the penalty is to be recovered “in fhe
name of the people of the State of Illinois,” it does not mean Dag.
iel W. Appleby, or Daniel W. Appleby suing for Kimself and the
State of Illinois together. The statute either means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the private statute,
then, to say nething of the fatality of his declaration, which has
been before pointed out, I contend that in tka¢ case he is wrong,
because the statute, not ezpressly authorizing him to bring a suit,
the State algne must enforce obedience to its laws; and the law in
qu'éstion%Biﬁg regmted as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its soyereign
capacity.

In the case of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Suaw says, speaking of a law analagous to the one under consid-
eration, that “where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then s i
right to enforce all penalties made to ensure obedience to :llenm'l
laws is in the commonuiealth, such action of debt or case might he
prosecuted by the commonwealth.”
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Again: “Where a penal statutq expressly gives the whol
part of the penalty to a comm.on informer an(lgenabled hilI? 8 ?
ally to sue for the same debt, might b, sus,tained' and he nefgr:l;
declare gui tam unless where 4 penalty is givex’x for a contem : ;
but if there be no express provision enabling an informer to sue dI::bi’:
could not be supported in his name for t¢ recovery of the pen;lty

Sedg'\vick on Statutory and Constitutional Law, p.112.
1 Chitty PI., 163,

See Carle vs. The People, 12 111., 286.

The case at bar is similar to the case of Seward vs. Beach, 29
Barb., 241, which was an action brought by Seward to recover five
penalties of Zwenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormville
Plank Road. The case was decided in May, 1859, by Brownx, Jus-
tice, who says, on page 241, “Conceded that the act has been broken,
and the penalties incurred, by what right does James A. Seward
institute and maintain this proceeding? The law must be so con-
strued as to give it effect, if possible, and at the same time 4z must
be construed strictly, for it is a penal statute. It imposes a penalty
—$20 for every offense against it—“one half to the complainant,
and the other half to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” 7 does not say
who shall sue and bring the action for the penalty. 1t 7s silent on
that subject. If the person making the complaint may sue because
he is entitled to one Aalf of the penalty, Why may not the treasurer
of the county of Duchess also sue, who is entitled to the other

half? Andif an interest in the penalty confers the right to bring the
action, why should not both the complainant and the county treas-

urer unite for that purpose.

In this case, the «informer?’ has not united with the State of
Illindis, but h;s chosen to proceed on his own account, at the same

time assuming to represent the B
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If the 'plaintiff relies upon the statute of 1849, then he myg; fol
Jow the mode there pointed out; the suit must be brought in t(l) ;
people alone. 5

McClellan V8. Young, 454, -
Sedgwick on Statutory and Constitutional
8 Bosarquet and Puller, 382. ‘

name of the

Law, p. 112,

This case, therefore, may be suspended to either one of two
horns of a dilemma, to wit: If, by the repeal of the law of 150
the Galena and Chicago Union Railroad Compar e
back to the general railway law of 1849, then there is no pretenss
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the «name of the people of the State of Illinois.”

2d. If this suit is brought upon the private act, then, by no rule
or principle of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count upon the private
act; it neither refers to it by name, title, or any other way, neither
is it recited or set out.

3d. The declaration in question does not specify any particular
road which the railroad crossed in Winnebago county, at which
the Company failed to ring a bell or blow a whistle, and for this
reason the declaration was bad—the rule being, that “wherea
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or tke common law declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, as in-a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Leguart vs. The People,
11 111, 831 ; there the court says: “The charge of neglect of duty,
in not putting up guide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to answer. e has the
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right to know the specific natuye at
charged against him, that he may prep
it. His indictment does not allege gt . :
roads the defendant neglected to put g crossing of publie

; up guide boards, no.
there were any crossings of public roads in the dist’rictr etz: thi;{;
. we

might a defendar}t be required to angyer to an indictment chargi

him generally with neglect to keep the public roads of hiz lda'r%lf]g
in repair, as to charge him with Deglect in not putting . r'l(;t
boards, without specifying where, or that there were aiy I(Zrc%:slilne
in his district requiring guide boards to be put up.” g

d character of the offense
are himself to defend against

The demm‘rel.', which Appleby filed to the pleas put in for
the Railroad Company, enabled the Company to go back and atfack
the declaration, and to take advantage of the defects in the declara-
tion, the plaintiff’ being guilty of the first fault.

1 Chitty P’s., 358.
2 East., 353.
¢ Cowen, 290.

Now, the language employed in each and every count of the de-
claration is, that the said “defendants were the owners of a rail-
¢ road situated in part in said county, over which road, at said time
“(to wit, the 26th of July, 1855), defendants propelled engines and
“cars ; that said railroad crossed A public highway in said county ;
“that on the day and year aforesaid, the said defendants propelled
“an engine across sat highway without blowing a sleam whistle
“or ringing a bell,” &e.

A public highway in said county! As a question of pleading,
does the court hold that such an allegation is sufficiently dqﬁl.zzte to
enable a party to defend himself? If it does, th(fn all 1-;1.111-0;11(1
companies are perfectly at the mercy of every mlscre:;:;t in t. .e
country who chooses to turn common informer. It wou liqlzlalr::

a) o
every railroad company in the State to have all of its agents
. lly, in readiness to prove them
employees, and the public genert ¥ L
? d general charges which might be
; eneral charg g
selves innocent of such vague and f: ; be wlead in Bar
brought against them. Could this judgment ever be P
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to any suit which l.mght subsequently be brought against the com-
pany? It is in vain to say that such pleading as this is cureq by
the judgment. 'This is a p‘enal action, and the utmost strictness ig
required. The facts showing the violation of the statute must be
specifically stated and set forth, There cannot be found any re:
ported or adjudicated case in all of the books of reports where so
vague and indefinite a charge was ever tolerated in a penal action,
Such pleading has no parallel whatever in the whole history of
jurisprudence. There is no distinction in this respect between crimi-
nal and quasi criminal actions. This offense, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold g
party to the utmost strictness.

But the declaration in the case is defective, beeause the offense
is not alleged in either court to have been committed “against the
form of the statute.”

T'he People vs. Barton, 6 Cowen, 294.
22 Cowen, 208.
35 Maine, 429.

And this defect is fatal, even after verdict, and could have been
reached by a general demurrer. The rule in penal actions being,
that a general demurrer is equivalent to a special demurrer.

1 Chitty Pl., 258.

Lee vs. Olarke, 2 Enst., 353.

6 Cowen, 284.

McCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the judgment in this
case should have been reversed. i

E. ANTHONY,
Attorney for Plaintiff in Error.



SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA.

GALENA & CHICAGO UNION R. R. Co.,
Plaintiff in Error,

FOR HIMSELF AS FOR THE STATE OF ILLINOIS,

s. !
‘DANIEL W. APPLEBY, wHO SUES AS WELL ‘}
Defendant in Error. )

ABSTRACT OF THE RECORD.
Statement of Case.

Pacsor Rec, THIS was an action of debt, commenced in the Circuit Court
of Stephenson County, by one Daniel W. Appleby, against the
Galena and Chicago Union Railroad Company, to recover certain
alleged penalties which said Company incurred under the
statute, for not blowing a steam whistle or ringing a bell in the
neighborhood of a public highway.

2,3 Preecipe and Summons.

5  First Count of Declaration, in substance, as follows: Danie]
W. Appleby, by William Brown, State’s Attorney of the Four-
teenth Judicial Circuit of the State of Illinois, who sues as well
for the People of the State of Illinois as for himself; in this behalf,
complains of the Galena and Chicago Union Railroad Company,
being summoned, &c., of a plea that they, the said Defendants,
render to the People of the State of Illinois, and to the said Dan’l
W. Appleby, the sum of one thousand dollars that the said De-
fendants owe and unjustly detain from them. Avers that De-
fendants, on the 24th of July, A. b. 1855, were the owners of
said Railroad, situated in part in said county, over which road
at said time Defendants propelled engines and cars; that said
Railroad crossed a public highway in said county; that, on the
day and year aforesaid, the said Defendants propelled an engine
across said highway without blowing a steam whistle or ringing
a bell of thirty pounds weight at the distance of eighty rods
from the place where the said Railroad crossed the said public
highway and while crossing the said highway, contrary to thc
statute, whereby an action hath accrued, &e.

108'12' %2, }}), Contain eleven other counts of the said Declaration, each for
1617 aseparate penalty; they are all substantially the same as the
first count.



Pace oF REc.

33

2

The conclusion of the Declaration, on page 17 of the Record,
is as follows: “Yet the said Galena and Chicago Union Railraod
“Company (although often requested) have not paid to the
“People of the State of Illincis and to the said Daniel W.
« Appleby, who sues as aforesaid, or either of them, the said one
« thousand dollars above demanded, or any part thereof; but to
“pay the same to them, or either of them, the said Galena and
“ Chicago Union Railroad Company have wholly refused, and
“still do refuse, and, therefore, as well for the People of the
«State of Illinos as for himself, the said Daniel W. Appleby

“brings his suit. v
“ Wirrax Brown,

“ State's Att'y of 14th Judicial Circuit.”
Security for costs.
General Demurrer to Declaration.

A change of venue ordered by the Judge of Stephenson Cir-
cuit Court to Ogle Circuit Court.

Overruling of Demurrer, and judgment against the Defendant
for $600.

Vacation of said judgment.

At the March Term, the Defendant filed two pleas; 1st, that
the said Defendant is exempted from the operation of the statute
upon which this action is based, because the 38th section of the
general statute of the Railway Act was repealed as far as it ap-
plied to the Galena and Chicago Union Railroad Company, which
act was passed Feb. 24, 1854.

The 2d plea sets out and avers that the said action of the said
Plaintiff is brought and founded upon a supposed amendment
of the Defendant’s charter, which was passed Feb. 16, 1855,
stating the title of said act and setting forth that the act repeal-
ing the 38th section of the General Railway Act, so for as it ap-
plied to the Defendant, was repealed; and then states that a
special section was enacted applying specially to the said Galena
and Chicago Union Railroad Company, requiring it to carry a
bell of thirty pounds, &c*; and then states that this pretended
amendment to the charter of the Defendant was rejected by the
Defendant by a formal vote, which resolution of the Defendant
is set out in the words used by the Defendant.

To these pleas a general demurrer was interposed, which was
sustained by the Court, and Defendant electing to stand by its
Demurrer, a judgment for $600 was entered against Defendant.

Clerk's certificate to the Record.
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The Errors Assignedin this case, are as follows:

1. That the declaration of record and the matters and things
therein contained, arve not sufficient in law for the said Defendant
in Error to maintain the aforesaid action.

9. The declarations and matters and things therein contained,
are insufficient for the Defendant in Error, Appleby, to maintain
the aforesaid action.

3. Daniel W. Appleby was improperly joined in the aforesaid
action with the State of Illinois, and had no right to prosecute
the aforesaid action jointly with the State of Illinois, or quz
tam in his own name and in behalf of the said State of Illinois.

4. The Court erred in rendering a judgment in favor of the
Defendants in Error, Daniel W. Appleby, and the State of
Illinois.

5. The Court erred in rendering a judgment in favor of the
Defendants in Error, Daniel W. Appleby, and the State of
Tllinois.

6. The Court erred in sustaining the demurrer to the Plaintiff
in Error’s pleas.

7. The judgment should have been for the Plaintiff in Error,
the Galena and Chicago Union Railroad Company, and not for
the Defendants in Error.

Therefore the said Galena and Chicago Union Railroad Com-
pany prays that the judgment aforesaid, for the errors aforesaid
and for other errors apparent in the Record and proceedings
aforesaid, may be reversed, annulled, and altogether held for
nothing.

E. ANTHONY,
Aty for Plaintif in Error.
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ARGUMENT.

This is an application for a re-hearing of this case, which was
decided at the last term of this court.

The action was a qué tam action, brought to recover a number

. of penalties which the plaintiff alleged had been incurred by reason

of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in

" error in regard to their scope and bearing in the case, but has com-

pletely overlooked every other point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
8o far as the final result was concerned. What I insisted upon, and
still insist upon, is, that the declaration was and is fatally defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, I most
respectfully submit that the rules of pleading should be carcfully
and rigidly adhered to and carried out.

Now, the simple facts in the case which were presented in the
record by: the pleas, were to this effect: That in the year 1849, a
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general railroad act was passed, the 38th section of whi'ch required
“3g bell of at least thirty pounds weight, or a steam whistle, Sl.lould
be placed on each locomotive engine, and shall be rung or whistled
at the distance of at least eighty rods from the place where the
railroad shall cross any other road, or street, &e. On the 25th of
February, 1854, an amendment was made to the charter of the Ga-
lena and Chicago Union Railroad Company, the third s'ection of
which amendment expressly provided that the 38th section of the
general railroad act should not extend to or control the charter or
franchises of the said act hereby amended.”

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 3d section of the above act, and then,
in section 2, providing as follows : “ A bell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run by said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the
State ; and also to be liable for all damages which shall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that ZAis law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute. :

In the printed argument filed by me in this case, I said that this
action was brought ¢ to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made to
“ pertain exclusively to the Galena and Chicago Union Railroad
“ Company ; and while it is admitted that by the decision of this

“court, in the case of the Galena and Chicago Union Railroad
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« Co. vs. Loomis, 18 TIL., p. 548, that this Company i subject to the
« general police regulations of the State, as preseribeq by the general
“law of 1849, yet it is respectfully submitted that t}e legislature
« cannot, by a special law, applicable only tg the Galena and Chi-
“ cago Union Railroad Company alone, change ifs charter, or inter-
« fere with it in the exercise of its powers or privileges, or make it
“gsubject to pains and penalties, aimed at it qg qp individual, by
“imposing additional burdens upon the road, against the will of the
¢« Company.”

In the case of Loomis, 13 IlL p. 550, the court say: «That the
legislature has the power, by the enactment of general laws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.”  But is it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to the spirit of our institutions.
Can the legislature single out any particular individual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? If the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say so?’

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitted that the
Company was subject to the general police regulations of the State,
but I expressed a doubt as to the power of the legislature to pass a
special police law which should regulate the conduct of this indi-
vidual corporation. I thought that police laws should be general
rather than special ; but I laid no great stress upon that point. [
had stated previously that the Galena and Chicago Union Railroad
Company was chartered J. anuary 16, 1836, and with this argument
I there stopped.

The court, however, notwithstanding this was every word that
was ever addressed to them, proceed as follows :
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“ It is urged that when the' general assembly released:this (g,
“pany: from its. requirements of the general law, they becaﬂwofl
“ vested.with such a right that they. could not be deprived of it ew
“cept by their assent. That such exemption became g Portion zf

¢ their franchises which the legislature could: not rescind.”:

Knowing well that this- road was incorporated. in 1836, withoyt
any restrictions: whatever upon the subject, and having already
admitted, in my argument, that this Company was subject to thy
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never mag, by
me, or thought of by me,; and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub.
ject. ButT do not design to call in question the reasons given by
the court for its decision further than- has now been stated. But,
granting eaclr and every reason which has been given by the court,
I submit that'this court, by <¢s decision, has only decided just two
things, one of which was never seriously questioned by me, and the
other of no particular consequence so far as the general question is
concerned. 1st. That these bell-ringing penal statutes are police
regulations, and the legislature has a right to make any railroad
subject to them. 2d. That in a penal statute no damages need be
laid.

The court seems to have entirely overlooked every other point
that was made 9n regard to the declaration, and which points were
relied upon more than every thing else.

T cannot tell, and am unable to determine from the decision it-
self, whether the cowrt treated this suit as having been brought
upon section 38 in the general railway act or upon the private smf-
ute. But what I desire to present, for the consideration of this
court, is this: 1st. If this action is brought upon the private st:ll]t'
ute, then 1 insist that the declaration is fatally defective by all t'e
rules of pleading, because the act ¢Zself’ is.not counted, upop, and B
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no where referred to or recited, and the court wil] pot take judicial .

notice of any private statute whatever.
Gould’s Pleading, P+ 55, Sec. 16;
Stephens on Pleading, p. 347.
1 Saunders on Pleading and' Evidence, p. 593,
10 Mass, 39:
16 Ala. 214.

Penal actions, like indictments, are subject to the most rigid rules,
and must be framed on the statute itself, referring to it, and count
ing on it, whether the law be public or private.

Robinson’s Practice, p. 616.
6 Iredell, 354.

17 Johnson, 455.

4 7b. 193.

8 4b. 218, 342,

This has not been done at all, as-the declaration itselt will show
and formal defects, in penal actions, become matters of substance.

1 Chitty’s PI. 358.
2 East. 853.
6 Cowen, 290.

7'Cowen, 496. !
13 ng‘::é, 953, 498. Lo J}’@ z ng[} %

2d. This action is brought by “Daniel W. Appleby, who sues
as well for himself as for the State of Illinois.” Now, if the stat-
ute in question be a police law, and a privatelaw at that, where did
he.get his authority to bring. this suit on ks own behalf, and on
behdlf of . the State? Tt is true, that both by the special act above
referred to, and by, the thirty-eightl section of the general law of-
1849, one-half of the penalty goes. to the informer asa premium
for his watchfulness, but in the special act, there is 20 mode pointed
out to the infermer as to who should sue, or how he is to get his
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reward ; while by the forty-second section of'. the general rai.lway
act, the penalty is to be sued for by the district attorney, “dn z4e
name of the people of the State of Lllinois.”

If the plaintiff in this suit relies upon the general railway act,
then I claim that the action is brought wrong, because the mode is
there pointed out how the penalty is to be recovered; and it being
a statutory provision, that mode must be followed or the action
utterly fails. There can be no escape whatever from this position.
Statutory penalties must be recovered according to the statute.

McClellan & Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112,

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
iel W. Appleby, or Daniel W. Appleby suing for himself and the
State of Illinois together. The statute cither means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the private statute,
then, to say nothing of the fatality of his declaration, which has
been before pointed out, I contend that in #hat case he is wrong,
because the statute, not expressly authorizing him to bring a suit,
the State ulone must.enforce obedience to its laws; and the law in
question Being regarded as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its sovereign.

capacity.

Tn the case of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Smaw says, speaking of a law analagous to the one under consid-
eration, that “where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwealth, such action of debt or case might he
prosecuted by the commonwealth.”
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- Again: © Where a penal statute expressly gives the whole or a
part of the penalty to a common informer, anq enabled him gener-
ally to sue for the same debt, might be sustained; and he need not
declare qui tam unless where a penalty is given for a contempt ;
but if there be no express provision enabling an informer to sue, debt’:
could not be supported in his name for the recovery of the penalty.

Sedgwick on Statutory and Constitutional Law, p.112.

1 Chitty Pl., 163.

See Carle vs. The People, 12 111., 286.

The case at bar is similar to the case of Seward vs. Beach, 29
Barb., 241, which was an action brought by Seward to recover five
penalties of fwenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormville
Plank Road. The case was decided in May, 1859, by Brown, Jus-
tice, who says, on page 241, “ Conceded that the act has been broken,
and the penalties incurred, by what right does James A. Seward
institute and maintain this proceeding? The law must be so con-
strued as to give it effect, if possible, and at the same time ¢ must
be construed strictly, for it is a penal statute. It imposes a penalty
—520-1'01' every ovffens'ebagainst it—<¢ one half to the complainant,
and the other ka@f; to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” I df)ee -nqt say
who shall sue and bring the action for the Peni'llt)’- 1 is silent on
that subject. It the person making the complaint may sue becauss
he is entitled to one Aalf of the penalty, why may not the treasurer
of the county of Duchess also sue, who 1is A_e,n?ld‘fd to the. other
halt? Andif an interest in the penalty confers the right to bring the
action, why should not both the complainant and the county treas-
urer unite for that purpose.

Vet S « informer” has 1ot united with the State of

Illinois, but has chosen to proceed on his own account, at the same

time assuming to represent the State.
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If the plain‘tiﬂ‘ relies upon the statute of 1849, then he mu.st fol-
low the mode there pointed out; the suit must be brought in the
name of the people alone,

: McClellan vs, Young, 454
Sedgwick on Statutory and Constitutional Law, p. 112,

8 Bosarquet and Puller, 382.

This case, therefore, may be suspended to either one of two
horns of a dilemma, to wit: If, by the repeal of the law of 1854,
the Galena and Chicago Union Railroad Company was remitted
back to the general railway law of 1849, then there is no pretense
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the “name of the people of the State of Illinois.”

2d. If this suit is brought upon the private act, then, by no rule
or principle of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count upon the private
act; it neither refers to it by name, title, or any other way, neither
is it recited or set out.

8d. The declaration in question does not specify any particular
road which the railroad crossed in Winnebago county, at which
the Company failed to ring a bell or blow a whistle, and for this
reason the declaration was bad—the rule being, that ““where a
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or the common law: declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, ag in a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Zeguart vs. The People,
11111, 831 there the court says : “The charge of neglect of duty,
in not putting up guide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to.answer.. He has the
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right to know the specific nature and character of the offense
charged against him, that he may prepare himself to defend againgt
it. His indictment does not allege at which, crossing of ‘aublic
roads the defendant neglected to put up guide boards, nor eveﬁ that
there were any crossings of public roads in the district, As We‘ll
might a defendant be required to answer to an indictment charging
him generally with negleet to keep the public roads of his dis?rict;;
in repair, as to charge him with neglect in not putting up guide
boards, without specifying where, or that there were any crossing
in his district requiring guide boards to be put up.”

The demurrer, which Appleby filed to the pleas put in for
the Railroad Company, enabled the Company to go back and attack
the declaration, and to take advantage of the defects in the declara-
tion, the plaintiff being guilty of the first fault.

1 Chitty Pl’s., 358.
2 East., 353.
6 Cowen, 290.

Now, the language employed in each and every count of the de-
claration is, that the said “defendants were the owners of a rail-
“road situated in part in said county, over which road, at said time
“(to wit, the 26th of July, 1855), defendants propelled engines and
“cars; that said railroad crossed o public highway in said county ;
“that on the day and year aforesaid, the said defendants pl'ope.lled
“an engine across sam highway without blowing a steam whistle
“or ringing a bell,” &e.

A public highway n said county ] Asa que?ti.on of plea(}iﬂ@
does the court hold that such an allegation is suﬁlcxently dqﬁz.nte L
enable a party to defend himself? If it does, thcfn all :a}lr(:;ld
companies are perfectly at the mercy o.f every rImscre:;:; .m '1.e
country who chooses to turn common N ;‘."0“ o lf‘l““;’
every railroad company in the State to' have 2.111 0 tlfs af__‘en ts1 and
employees, and the public generally, in readiness ’ }?. 21701)(‘3"11:1;1
selves innocent of such vague and g'f’wral charges]\: 1011 n;". ; b ¢
brought against them. Could this judgment ever be p ead in bar
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to any suit witich might gybhsequently be brought against the coms
pany? It is in vain to say that such pleading as this is cured by
the judgment. This is a penal action, and the utmost strictness is
required. The facts showing the violation of the statute must be
specifically stated and set forth. There cannot be found any re-
ported or adjudicated case in all of the books of reports where so
vague and indefinite a charge was ever tolerated in a penal action.
Such pleading has no parallel whatever in the whole history of
jurisprudence. There is no distinction in this respect between crimi-
nal and quasi criminal actions. This offcuse, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness.

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed “ against the
form of the statute.”

The People vs. Barton, 6 Cowen, 294,
22 Cowen, 208.
35 Maine, 429.

And this defect is fatal, even after verdict, and could have beer
reached by a general demurrer. The rule in penal actions being;
that a general demurrer is equivalent to a special demurrer. ‘

1 Chitty Pl., 258. : s
Lee vs. Clmke, 2 East., 358. 3
6 Cowen, 284.

ﬂlcOollougk vs. Oommonwealth Hardin, 95.

I‘or these reasons I respectful]y submxt that the Jndoment in this
case should have been reversed.:: . ° =

E ANTHONY
Attorney for Plaintiff in Frror.

K
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ARGUMENT.

This is an application for a re-hearing of this case, which was
decided at the last term of this court.

The action was a qus tam action, brought to recover a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public ighway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every otker point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
g0 far as the final result was concerned. What I insisted upon, and
still insist upon, is, that the declaration was and is fatally defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, T most
respectfully submit that the rules of pleading should be carefully
and rigidly adhered to and carried out.

Now, the simple facts in the case which were presented in the
record by the pleas, were to this effect: Thatin the year 1849, a
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the 38th section of which required
,5 weight, or a steam whistle, should
and shall be rung or whistled

general railroad act was passed
“a bell of at least thirty pound
be placed on each locomotive engine,
at the distanceof at least eighty rods from the place whel“'e the
railroad shall cross any other road, or street, &c. On the 25th of
February, 1854, an amendment-was made to the char.ter of t}‘le Ga-
lena and Chicago Union Railroad Company, the third éectlon of
which amendment expressly provided that the 88th section of the
general railroad act should not extend to or control the charter or

o . . 2
franchises of the said act hereby amended.

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 3d section of the above act, and then,
in section 2, providing as follows : A bell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run by said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the
State ; and also to be liable for all damages which shall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that zAss law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in this case, I said that this
action was brought “to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made to
“ pertain exclusively to the Galena and Chicago Union Railroad
“ Company ; and while it is ad@mitted that by the decision of this
“court, in the case of the GQaleng ang Chicago Union Railroad
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« Ob. vs. Loomss, 13 11, p. 548, that this Company i subject to the
« general police regulations of the State, as prescribed by the general
«law of 1849, yet it is respectfully submitted that the legislature
« cannot, by a special law, applicable only to the Galena and Chi-
« cago Union Railroad Company alone, change its charter, or inter-
« fore with it in the exercise of its powers or privileges’ ormakelit
«gubject to pains and penalties, aimed at it as an individual, by
«imposing additional burdens upon the road, against the will of the
“ Company.”

In the case of Loomis, 18 Ill. p. 550, the court say: « That the
legislature has the power, by the enactment of general luws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” But is it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to the spirit of our institutions.
Can the legislature single out any particular individual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing ¢ If the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say s0 %’ y

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitted that the
Company was subject to the general police regulations of the State,
but I expressed a doubt as to the power of the legislature to pass a
special police law which should regulate the conduct of this indi-
vidual corporation. I thought that police laws should be general
rather than special ; but I laid no great stress upon that point. [
had stated previously that the Galena and Chicago Union Railroad
Company was chartered January 16, 1836, and with this argument
I there stopped.

The court, however, hotwithstanding this was every word that
was ever addressed to them, proceed as follows
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« Jt 35 urged that when the geneml assembly releasedbthis Col.n.
“pany from its requirements of the general la\;’ th.-e gk dea?h.w =
“ vested with such a »ight that they could n.ot be deprived o .1t ex-
« cept by their assent. That such exemption became. & I::) s
“ their franchises which the legislature could not rescind.

Knowing well that this road was. incorporated in 18_367 without
any restrictions whatever nupon the subject, and havmg.; already
admitted, in my argument, that this Company was subject to the
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never made by
me, or thought of by me, and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub-
ject. But I do not design to call in question the reasons given by
the court for its decision further than has now been stated. But,
granting each and every reason which has been given by the court,
I submit that this court, by 4ts decision, has only decided just two
things, one of which was never seriously questioned by me, and the
other of no particular consequence so far as the general question is
concerned. 1st. That these: bell-ringing penal statutes are police
regulations, and the legislature has a right to make any railroad
subject to them. 2d. That in a penal statute no damages need be
laid.

The court seems to have entirely overlooked every other point
that was made 4n regard to the declaration, and which points were
relied upon more than every thing else.

I cannot tell, and am unable to determine trom the decision it-
self, whether tAe court treated this suit as having been brought
upon section 38 in the general railway act or upon the private stat-
ute. But what I desire to present, for the consideration of this
court, is this: 1st. If this action ig brought upon the private stat-
ute, then I insist that the declaration is fatally defective by all the
rules of pleading, becanse the act izsely is not counted upon, and is
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no where referred to or recited, and the court wiy) ;¢ tak
riotice of any private statute whatever. ;
‘ ' Gould’s Pleading, p- 55, Sec, 16,
Stephens on Pleading,.p. 347_
1 Saunders on Pleading ang Evidence, p. 523
10 Mass, 39. .
16 Ala. 214.

e judicial

Penal actions, like indictments, are subject to the most rigid rules

. )

and must be framed on the statute atself, referring to it, and couns-
ing on 5t, whether the law be public or private,

Robinson’s Practice, p. 616.
6 Iredell, 354.

17 Johnson, 455,

4 4b. 198,

8 0. 218, 342,

This has not been done at all; as the declaration itself will show;
and formal defects, in penal actions, become matters of substance.

1 Chitty’s P1. 858.
2 East. 353.

6 Cowen, 290.

7 Cowen, 496.

13 John’s, 253, 428. a&’- &t -2

2d. This action is brought by ¢ Daniel 'W. Appleby, who sues
as well for himself as for the State of Illinois.” Now, if the stat-
ute in question be a police law, and a private lay at that, where did
he get his authority to bring this suit on Ai§ own behalff, and on
behdlf of the State? Tt is true, that both Dy the special act above
referred to, and by the thirty-eighth section of the general law of
1849, one-half of the penalty goes to the informer 28 A LrEmaL
for his watchfulness, but in the special act, there ismqnodep omle.d
out to the infermer as to who should sue, Or how he is to get hls,
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reward ; while by the forty-secdnd section' of. the general T‘a’-lwa‘y

act, the penalty is to be sued for by the district attorney, “¢n y7,
77 )]

name of the people of the State of Lllinois.

If the plaintiff in this suit relies upon the general railway act,
then I claim that the action js brought wrong, because the mode i
there pointed out how the penalty is.to be recovered ; and it being
a statutory provision, that mode must be followed or the action
utterly fails. There can be no escape whatever from this position.
Statutory penalties must be recovered according to the statute.

McClellan & Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112.

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
iel W. Appleby, or Daniel W. Appleby suing for Zémself and the
State of Illinois together. The statute either means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the private statute,
then, to say nothing of the fatality of his declaration, which has
been before pointed out, I contend that in zhas case he is wrong,
because the statute, not expressly authorizing him to bring a suit,
the State. alone Jyust enforce obedience to its laws; and the law in
question:being regarded as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its sovereign
capacity.

In the case of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Smaw says, speaking of a law analagous to the one under consid-
eration, that “twhere no such right (that is a right to sue for a pen-
alty), is given to any individual, o) body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwealth, such action of debt or ease might be
prosecuted by the commonwealth »
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Again: “Where a penal statu.te eXPressly gives the s
part of the penalty to a gpmEon informer, a.nd enab]
ally to sue for the same debt, might be S“ﬁtalned; e,
declare qui tam unless where a penalty is given for 5 oK
put if there be no express provision enabling an Rrier o o debt’:
could not be supported in his name for the Tecovery of the Pen;.lty

Sedgwick on Statutory and Constitutiong] e 11-2.
1 Chitty Pl., 163.
See Carle vs. The People, 12111, 986,

ed him gener-

The case at bar is similar to the case of Sewarq v, Beach, 29
Barb., 241, which was an action brought by Seward to recoverﬁvé
penalties of twenty dollars each, which had been ineurred by reason
of violations of an act, on the part of the defendant, which pro-_
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormville
Plank Road. -The case was decided in May, 1859, by Browx, Jus-
tice, who says, on page 241, “ Conceded that the act has been broken,
and the penalties incurred, by what right does James A. Seward
institute' and maintain this proceeding? The law must be so con-,
strued as to give it effect, if possible, and at the same time ¢ must
be construed strictly, for it is a penal statute. It imposes a penalty
%8.20'1'01' every offense against it— one half to the complainant,
and the other half to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” Z¢ does not say
who shall sue and bring the action for the penalty. If is silent on
that subject. If the person making the complaint may sue because
he is entitled to one kalf of the penalty, why may not the treasurer
of the county of Duchess also sue, who is entitled to the other
half? Andif an interest in the penalty confers the right to bring the
action, why should not both the complainant and the county treas-
urer unite for that purpose.

In this case, the “informer® has not united with the State of
Tllinois, but has chosen to proceed on hig own account, ab the same
time assuming to represent the State.,

L X sk
'-7‘5\ ‘\1&

LAY SR A
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to any suit which might subsequently be brought against the com-
pany? It is in vain to say that such pleading as this is cured by’
the judgment.” This i3 penal action, and the utmost strictness is
required. The facts showing the violation of the statute mnust be
specifically stated and set forth. There cannot be found any re-
ported or adjudicated case in all of the books of reports where so
vague and indefinite g charge was ever tolerated in a penal action._v
Such pleading has no parallel whatever in the whole ‘history of .
jurisprudence. There is no distinction in this respect between crimi—:
nal and quasi criminal actions, This offense, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness,

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed ¢ against the
form of the statute.” °

T'he People vs. Barton, 6 Cowen, 294,
22 Cowen, 208.
35 Maine, 429.

And'this defect is fatal, even after veidict; and could have been
reached by a general demurrer. The rule in penal actions being;
that a general demurrer is equivalent to a special demurrer. -

1 Chitty Pl., 258.

Lee vs. Olarke, 2 East., 353.

6 Cowen, 284.

MeCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the Jjudgment in this
case should have been reversed.

E. ANTHONY,
Attorney for Plaintiff in Error.

-
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ARGUMENT.

This is an application for a re-hearing of this case, which was
decided at the last term of this court.

The action was a qus tam action, brought to recover a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every otker point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas dlorie and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
80 far as the final result was concerned. WhatIinsisted upon, and
still insist upon, iS, that the declaration was and i8 ﬂltully defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, T most

respectfully submit that the rules of pleading gl peicarofeliy
and rigidly adhered to and carried out.

Now, the simple facts in the case which Were presented in the
record by the pleas, were to this effect: That in the year 1849, a
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general railroad act wag passed, the 38th section of which required

“a bell of at least thirty pounds weight, or a steam whistle, slllou]d
be placed on each locomotive engine, and shall be rung or whistled
at the distance of at Jegst eighty rods from the place WhEl:e the
railroad shall cross any other road, or street, &e. On the 25th of
February, 1854, an amendment was made to the charter of the Ga-
lena and Chicago Union Railroad Company, the third section of
which amendment expressly provided that the 38th section of the
general railroad act should not extend to or control the charter or
franchises of the said act hereby amended.”

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 3d section of the above act, and then,
in section 2, providing asfollows : “ A bell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run by said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of fifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the
State ; and also to be liable for all damages which shall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that #Ais law may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in this case, I said that this
action was brought to recover the statute penalties given by sec-
“tion two of the above act, passed in 1855, and which is made to
“pertain exclusively to the Galena and Chicago Union Railroad
“ Company ; and while it 18 admitted that by the decision of this
“court, in the case of the Galena and Chicago Union Railroad
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« Qo. vs. Loonis, 13 111., p. 548, that this Company is subject to the
$ general]?OliCG regnlations of the State, 3 Preseribed by the general
«]aw of 1849, yet it is respectfully submitted that ¢0 légismtm-e’
 cannot, by a special law, applicable only to the Galeng wad OR
« cago Union Railroad Company alone, change it charter, or inter-
« fere with it in the exercise of its powers or privileges, or male it
« gubject to pains and penalties, aimed atit ag gp individual, by
«imposing additional burdens upon the road, against the will of the
“ Company.” i

In the case of Loomis, 13 Ill. p. 550, the court say: « That the
legislature has the power, by the enactment of general luws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” Butis it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to tle spirit of our institutions.
Can the legislature single out any particular individual, and desig-
nating him, say that he shall be subjecttoa particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? It the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say s0?’

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitted that the
Company was subject to the general police regulations of the State,
but I expressed a doubt as to the power of the legislature to pass a
special police law 'which should regulate the conduet of this indi-
vidual corporation. I thought that policelaws should be general
rather than special ; but I laid no great stress Upon that point. [
had stated previously that the Galena and Chicago TUnion Railroad
Company was chartered January 16, 1836, and with this argument
I'there stopped.

The court, however, notwithstanding this 725 every word that
Was ever addressed to them, proceed as follows :
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« Tt 7s urged that when the general assembly released this Copy.
“pany from its requirements of the general law, thfay became in-
“ yested with such a 75ght that they could not be deprived of it ex.
“ cept by their assent. That such exemption became a portion of
¢ their franchises which the legislature could not rescind.”

Knowing well that this road was incorporated in 1836, without
any restrictions whatever upon the subject, and having already
admitted, in my argument, that this Company was subject to the
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never made by
me, or thought of by me, and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub-
ject. But I do not design to call in question the reasons given by
the court for its decision further than has now been stated. Bat,
granting each and every reason which has been given by the court,
I submit that this court, by ¢¢s decision, has only decided just two
things, one of which was never seriously questioned by me, and the
other of no particular consequence so far as the general question is
concerned. 1st. That these bell-ringing penal statutes are police
regulations, and the legislature has a right to make any railroad
subject to them. 2d. That in a penal statute no damages need be
laid.

The court seems to have entirely overlooked every other point
that was made on regard to the declaration, and which points were
relied upon more than every thing else. '

I cannot tell, and am unable to determine from the decision it-
gelf, whether the court treated this suit as having been brought
upon section 88 in the gereral railway act or upon the private stat-
ute. But what I desire to present, for the consideration of this
court, is this: 1st. If this action ig brought upon the private stat-
ute, then 1 insist that the declaration is fatally defective by all the
rules of pleading, becanse the act 4tself is not counted upon, and is
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This has not been done at all, as the declaration itself will show;
and formal defects, in penal actions, become matters of substance.

2d. This action is brought by *Daniel W. Appleby, who sues
as well for himself as for the State of Illinois.” Now, if the stat-

ute in question be

he get his authority to bring this suit on Ais 2" be{zazfa and on
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17 Johnson, 455.
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reward ; while by the forty-second section of the general rm:lway
act, the penalty is to be gued for by the district attorney, “in ¢
name of the people of the State of 1linois.”

If the plaintiff in this guit relies upon the general railway act,
then I claim that the action is brought wrong, because the mode is
there pointed out how t};e penalty is to be recovered ; and it being
a statutory provision, that mode must be followed or the action
utterly fails. There can be no escape whatever from this position.
Statutory penalties must be recovered according to the statute.

McClellan & Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112,

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
iel W. Appleby, or Daniel W. Appleby suing for himself and the
State of Illinois together. The statute either means expressly what
it says, or it does not mean anything.

If the ““informer,” in this case, relies upon the private statute,
then, to say nothing of the tatality of his declaration, which has
been before pointed out, I contend that in zka# case he is wrong,
because the statute, not expressly authorizing him to bring a suit,

‘the Shute alones ririist enforce obedience to its laws; and the law in

question’ being regarded as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its sovereign
capacity.

In the case of Colburn vs. Sweet, 1 Metcalf, 236, Chief Justice
Suaw.says, speaking of a law analagous to the one under consid-
eration, that ‘where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwealth, such action of debt or case might be
Prosecuted by the commonwealth,”
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« -‘Vhere a Penal statute eXPTGSSIy gi\res the ‘VhOIG ora
penalty to a comrr.or.l informer, anq enabled him ek,
for the same debt, might be sustained; and he need not

ally to sue is of
deZlare qui tam unless where a penalty is given g, , contempt ;
. )

Dbut if there be no express provision enabling ay informer to sue, debt
could not be supported in his name for the Tecovery of the penalty.
Sedgwick on Statutory and Constitutional Loy, p, 112,
1 Chitty P1., 163.
See Carle vs. The People, 12111, 98,

- Again:
part of the

The case at bar is similar to the case of Seward vs. Beach, 29
Barb., 241, which was an action brought by Seward to recover five
penalties of twenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormville
Plank Road. The case was decided in May, 1859, by Browx, Jus-
tice, who says, on page 241, ¢ Conceded thattheact has been broken,
and the penalties incurred, by what right does James A. Seward
institute and maintain this proceeding? The law must be so con-
strued as to give it effect, if possible, and at the same time <2 must
be construed strictly, for it is a penal statute. It imposes a penalty
—820 for every offense against it— one half to the complainant,
and the other half to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said comnty.” Ifdoes notSay gy w4 e A
who shall sue and bi‘ing the action for the penalty- Tt is silent on ] \
i/mzf subject. If the person makin g the complaint may sue because REP O
he is entitled to one %alf of the penalty, why may 10t the treasurer \
of t.he county of Duchess also sue, who i entitled to the. other
urer u;xite z'roi tcl)lu @ not both the complainant and ¢ c( ]

at purpose.

In thig case, the « informer” hag not anited with the State of
I‘Ihnow, but has chosen to proceed on his ow accouats & e
time assuming to represent the State.

=
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If the plaintiff relies upon the statute of 1849, then he must fol-
low the mode there pointed out ; the suit must be brought in the
name of the people alone, .

MeClellan vs. Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112.
8 Bosarquet and Puller, 382.

This case, therefore, may be suspended to either one of two
horns of a dilemma, to wit: If, by the repeal of the law of 1854,
the Galena and Chicago Union Railroad Company was remitted
back to the general railway law of 1849, then there is no pretense
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the “name of the people of the State of Illinois.”

2d. 1If this suit is brought upon the private act, then, by no rule
or principle of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count upon the private
act; it neither refers to it by name, title, or any other way, neither
is it recited. or set out.

3d. The declaration in question does not specity any particular
road which the railroad crossed in Winnebago county, at which
the Company failed to ring a bell or blow a whistle, and for this
7reason the declaration was bad—the -rule being; that “where a
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or #ie common law declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, as in a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Zeguart vs. The People,
11 111, 831 ; there the coutt says: ¢“The charge of neglect of' duty,
in not putting up gunide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to answer. e has the

o
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right to know the specific nature and character of the offense
charged against him, that he may prepare himself to defend against
it. His indictment does not allege at whiok crossing of public
roads the defendant neglected to put up guide boards, nor even that
there were any crossings of public roads in the district. As well
might a defendant be required to answer to an indictment charging
him generally with neglect to keep the public roads of his district
in repair, as to charge him with neglect in not putting up guide
boards, without specifying where, or that there were any crossing
in his district requiring guide boards to be put up.”

The demurrer, which- Appleby filed to the pleas put in for
the Railroad Company, enabled the Company to go back and aztack
the declaration, and to take advantage of the defects in the declara-
tion, the plaintiff being guilty of the first fault.

1 Chitty PD’s., 358.
2 East., 353.
6 Cowen, 290.

Now, the language employed in each and every count of the de-
claration is, that the said “defendants were the owners of a rail-
< yoad situated in partin said county, over which road, at said time
« (to wit, the 26th of July, 1855), defendants propelled engines and
“ cars; that said railroad crossed A public highway in said county ;
«that on the day and year aforesaid, the said defendants propelled
“an engine across sap highway without blowing a steam whistle
“ or ringing a bell,” &e.

A public highway in said county ! As a question of pleading,
does the court hold that suck an allegation is sufficiently definate to
enable a party to defend himself? If it does, then all railroad
companies are perfectly at the merey of every miscreant in the
country who chooses to turn, common informer. It would require
every railroad company in the State to have all of its agents and
employees, and the public generally, in readiness to prove them
selves innocent of such vague and general charges which might be
brought against them. Could this judgment ever be plead in bar
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to any suit which might gybsequently be brought against the com-
pany? It is in vain to say that such pleading as this is cured by
the judgment. This is 5 penal action, and the utmost strictness is
required. The factg showing the violation of the statute mnust be
specifically stated and get forth. There cannot be found any re-
ported or adjudicated case in all of the books of reports where so
vague and indefinite a charge was ever tolerated in a penal action.
Such pleading has no parallel whatever in the whole history of
jurisprudence. There is no djstinction in this f'espect between crimi-
nal and quasi criminal actions. This offense, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness.

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed “against the
form of the statute.”

The People vs. Barton, 6 Cowen, 294,
22 Cowen, 208.
35 Maine, 429.

And this defect is fatal, even after verdict, and could have been
reached by a general demurrer. The rule in penal actions being,
that a general demurrer is equivalent to a special demurrer.

1 Chitty Pl., 258.

Lee vs. Clarke, 2 East., 353.

6 Cowen, 284.

MeCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the judgment in this
case should have been reversed.

- 1B8 ANTHONY,
Attorney for Plaintyff in Eyror.



D

iled

IN THE

SUPREME COURT OF ILLINOIS,

Tuirp GraxD DIvIision,

April Term, A, D, 1863.

GALENA & CHICAGO UNION RAILROAD CO.,
Plaintiff in Error,
vs.

DANIEL W. APPLEBY, who sues as well for himself

as for the State of Illinois,
Defendant in Error.

ARGUMENT OF E. ANTHONY FOR PLAINTIFF.

ALY
Lerdet) eZ/8

CHICAGO:

PRINTED BY BEACH & BARNARD, NO, 14 SOUTH OLARK STREET.

1863.

Pl




///\——
Ge—————— " S

70

IN THE

SUPREME COURT OF ILLINOIS,

Trizp GrAND DIVISION,

.

April Term, A. D, 1863,

GALENA & CHICAGO TUNION RAILROAD CO.,
Plaintyff in Error,
vs.

DANIEL W. APPLEBY, who sues as well for himself

as for the State of Illinois,
Defendant in Error.

ARGUMENT OF E. ANTHONY FOR PLAINTIFF.

CHICAGO:
PRINTED BY BEACH & BARNARD, NO. 14 SOUTH
1863.

s _5;}’6

OLARK STREET.




ARGUMENT.

This is an application for a re-hearing of this case, which was
decided at the last term of this court.

The action was a qué tam action, brought to recover a number
of penalties which the plaintiff alleged had been incurred by reason
of the defendant not ringing a bell or blowing a whistle while cross-
ing “a public highway,” in Winnebago county, with their cars.

The pleas which were filed to the plaintiff’s declaration, are con-
sidered at length. But the court seems to have entirely misappre-
hended not only the argument of the counsel for the plaintiff in
error in regard to their scope and bearing in the case, but has com-
pletely overlooked every other point which was made in the case,
excepting one of a formal character, and for all real practical pur-
poses, the case remains just as much undecided as if it had never
been here at all.

Judging from the decision itself, one would suppose that the en-
tire case had been rested upon the pleas alone and nothing else.
Now, I care not whether the pleas were good or bad, and never did,
so far as the final result was concerned. WhatI insisted upon, and
still insist upon, is, that the declaration was and is fatally defective,
and could not be cured by any process whatever.

If we are ever to have anything certain in the law at all, T most
respectfully submit that the rules of pleading should be carefully
and rigidly adhered to and carried out. k

¢ presented in the

Now, the simple facts in. the case which Wer
n the year 1849, a

record by the pleas, were to this effect: Thatl
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general railroad act was passed, the 38th section of whi.ch required
“gq bell of at least thirty pounds weight, or a steam whistle, sl}on]d
be placed on each locomotive engine, and shall be rung or whistled
at the distance of at least eighty rods from the place where the
railroad shall cross any other road, or street, &c. On the 25th of
February, 1854, an amendment was made to the charter of the Ga-
lena and Chicago Union Railroad Company, the third section of
which amendment expressly provided that the 38th section of the
general railroad act should not extend to or control the charter or
franchises of the said act hereby amended.”

On the 15th of February, 1855, a special act was passed, without
the knowledge or consent of the Galena and Chicago Union Rail-
road Company, repealing the 3d section of the above act, and then,
in section 2, providing asfollows : ““ A bell of at least thirty pounds
weight, or a steam whistle, shall be placed on each locomotive en-
gine run by said Company, and shall be rung or whistled at the
distance of at least eighty rods from the place where the said road
shall cross any other road or street, and be kept ringing or whist-
ling until it shall have crossed said road or street, under a penalty
of {ifty dollars for every neglect, to be paid by said corporation—
one-half thereof to go to the informer and the other half to the
State ; and also to be liable for all damages which shall be sustain-
ed by any person by reason of such neglect.”

Now, I desire the court to observe that zAis Zaw may be a police
law, and the legislature may have had the right, power and author-
ity to have passed it, but it is nevertheless, and notwithstanding, a
private statute.

In the printed argument filed by me in thig case, I said that this
action was brought “to recover the statute Penalties given by sec-
“tion two of the above act, passed in 1855, anq which is made to
“ pertain exclusively to th? Galena and Cllicago Union Railroad
“ Company ; and while it 18 admitted that by the decision of this
“court, in the case of the Galena ang Chicago Union Railroad
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« (. vs. Loosnis, 13 111, p. 548, that this 0°"1pany e

« general, police regulations of the State, a8 preseripeg by the genera(;
«]aw of 1849, yet it is respectfully submitteq tha¢ eItz
« cannot, by a special law, applicable only to t4o Gl
« cago Union Railroad Company alone, change jtg iR o
« fere with it in the exercise of its powers or Privileges, or make it
« gubject to pains and penalties, aimed at it as an individual i
«imposing additional burdens upon the road, against the will Of,the

« Company.”

In the case of Loomis, 13 Ill. p. 550, the court gay: “That the
legislature has the power, by the enactment of general luws, from
time to time, as the public exigencies may require, to regulate cor-
porations, in the exercise of their franchises, so as to provide for
the public safety, admits of no doubt.” Butis it equally clear that
the legislature can enact special police laws for the government of
an individual, which would conform to the spirit of our institutions.
Can the legislature single out any particular individual, and desig-
nating him, say that he shall be subject to a particular law, and
that he shall be liable to prosecution for a penal offense, if he omits
to do some specific thing? If the legislature wanted to make the
railroad in question liable to the general law of the State, why not
say so?”’

Now, this was all that I said upon the subject of the powers of
the legislature or the police laws in question. I admitted that the
Company was subject to the general police regulations of the State,
but I ezpressed a doubt as to the power of the legislature to pass a
special police law “which should regulate the conduct of this indi-
vidual corporation. I thought that police 1aws should be general
rather than special ; but I laid no great stress upoR that point. [
had stated previously that the Galena and Chicago Union Railroad
Company was chartered January 16, 1836, and with this argument
I there stopped.

The court, however, notwithstanding this W4 every word that

was ever addressed to them, proceed as follows
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« It is urged that when the general assembly released this Com.
“pany from its requirements of the general law, th:ay became in-
% yested with such a righy that they could not be deprived of it ex.
“ cept by their assent. That such exemption became a portion of
¢ their franchises which the legislature could not rescind.”

Knowing well that this road was incorporated in 1836, without
any restrictions whatever upon the subject, and having already
admitted, in my argument, that this Company was subject to the
general police laws of the State, I respectfully submit that the ar-
gument which the court has attributed to me, was never made by
me, or thought of by me, and is a very incorrect statement of my
position, and any and all opinions I ever entertained upon the sub-
ject. But I do not design to call in question the reasons given by
the court for its decision further than has now been stated. But,
granting each and every reason which has been given by the court,
I submit that this court, by ¢#s decision, has only decided just two
things, one of which was never seriously questioned by me, and the
other of no particular consequence so far as the general question is
concerned. Ist. That these bellringing penal statutes are police
regulations, and the legislature has a right to make any railroad
subject to them. 2d. That in a penal statute no damages need be
laid. ;

The court seems to have entirely overlooked every other point
that was made in regard to the declaration, and which points were
relied upon more than every thing else. ;

T cannot tell, and am unable to determine from the decision it-
self, whether #/e court treated this suit as having been brought
upon section 38 in the general railway act or upon the private stat-
ute. But what I desire to present, for the consideration of this
court, is this: 1st. If this actioq is brought upon the private stat-
ute, then 1-insist that the declaraiion ig fatally defective by all the
rules of pleading, because the act izself ig not counted upon, and is
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no where referred to or recited, and the court will not take judicial
notice of any private statute whatever.

Gould’s Pleading, p. 55, Sec. 16.

Stephens on Pleading, p. 347.

1 Saunders on Pleading and Evidence, p. 523.
10 Mass, 39.

16 Ala. 214.

Penal actions, like indictments, are subject to the most rigid rules,
and must be framed on the statute itself, referring to it, and count-
ing on it, whether the law be public or private.

Robinson’s Practice, p. 616.
6 Iredell, 354.

17 Johnson, 455.

4 4. 193.

8 2b. 218, 342.

This has not been done at all, as the declaration itself will show ;
and formal defects, in penal actions, become matters of substance.

1 Chitty’s P1. 358.

9 East. 353. L

6 Cowen, 290.

7 Gowen, 496. GEQ_& /)c‘;., 2

13 John’s, 253, 428. ¢

9d. This action is brought by « Daniel W. Appleby, who sues
as well for himself as for the State of Tllinois.” Now, if' the stat-
ute in question be a police law, and a pm‘vate'law at that, where did
he get his authority to bring this suit on ks own befl_aalf, and on
behalf of the Statef Tt is true, that both by t.he special act above
referred to, and by the thirty-eighth section.of the general lzw.; of
1849, one-half of the penalty goes to the informer as a.premium
for his watchfulness, but in the special act, there 18 20 'm'ode pointed
out to the infermer as to who should sue, or how he is to get his
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reward ; while by the forty-second section of the general railway
act, the penalty is to be gued for by the district attorney, “in the
name of the people of the State of Lilinois.”

If the plaintiff in this suit relies upon the general railway act,
then I claim that the action is 'brought wrong, because the mode is
there pointed out how the penalty is to be recovered ; and it being
a statutory provision, that mode must be followed or the action
utterly fails. There ean be no escape whatever from this position.
Statutory penalties must be recovered according to the statute.

McClellan & Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112,

When the statute says that the penalty is to be recovered “in the
name of the people of the State of Illinois,” it does not mean Dan-
iel W. Appleby, or Daniel W. Appleby suing for Aimself and the
State of Illinois together. The statute either means expressly what
it says, or it does not mean anything.

If the “informer,” in this case, relies upon the privafe statute,
then, to say nothing of the fatality of his declaration, which has
been hefore pointed out, I contend that in #ka¢ case he is wrong,
because the statute, not expressly authorizing him to bring a suit,
the Stateulone mfiist Enforce obedience to its laws; and the law in
question being regarded. as a police regulation, it follows that all
violations of it must be enforced by the State alone, in its sovereign
capacity.

In the case of Colburn vs. Sweet, 1 Metealf, 236, Chief Justice
Smaw says, speaking of a law analagous to the one under consid-
eration, that “where no such right (that is a right to sue for a pen-
alty), is given to any individual, or body of individuals, then as the
right to enforce all penalties made to ensure obedience to general
laws is in the commonwedlth, such action of debt or case might be
prosecuted by the commonwealth.”
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Acain: “Where a penal statu.te expressly
pm‘toof flie penalty to a common informer,
ally to sue for the same debt, might-be sus'tained; and he need not
declare qui tam unless Wher? & penalty.r 18 given for o contempt ;
but if there be no express Provision enabling an infopy oy to sue deb;
could not be supported in his name for thare%very of the pen;lty

Sedgwick on Statutory and Constitutiona] Law, p. 11;3
1 Chitty Pl., 163. '
See Carle vs. The People, 1211, 98,

gives the whole orga
aud enabled him gener-

The case at bar is similar to the case of Seward v, Beach, 29
Barb., 241, which was an action brought by Seward to recover five
penalties of fwenty dollars each, which had been incurred by reason
of violations of an act, on the part of the defendant, which pro-
vided that no load of iron or iron ore of more than two tons weight
should be transported over the Poughkeepsie and Stormyille
Plank Road. The case was decided in May, 1859, by Browx, Jus-
tice, who says, on page 241, ¢ Conceded that the act has been broken,
and the penalties incurred, by what right does James A. Seward
institute and maintain this proceeding? The law must be so con-
strued as to give it effect, if possible, and at the same time 2t must
be construed strictly, for it is a penal statute. It imposes a penalty
—820 for every offense against it—¢ one half to the complainant,
and the other Aalf to the county treasurer of the county of Duchess,
for the benefit of the poor fund of said county.” It does not say
who shall sue and bring the action for the penalty. J# is silent on
that subject. If the person making the complaint may sue because
he is entitled to one half of the.penalty, why may not the treasurer
of t.he county of Duchess also sue, who I entitled to the other
haI-t? Andif an interest in the penalty confers the right to bring the
action, .why should not both the complainant and the county treas-
urer unite for that purpose.

ited With the State of
t the same

In this case, the ¢j

- nformer” h un!
1linois, but h as. e

# as chosen to proceed on his W2 Bomis
me assuming to represent the State,

.~§a 12 e"\ﬂ -
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If the plaihtiﬁ' relies upon the statute of 1849, then he must fol-
low the mode there pointed out ; the suit must be brought in the
name of the people alone,

: McClellan, vs, Young, 454.
Sedgwick on Statutory and Constitutional Law, p. 112,
3 Bosarquet and Puller, 382.

This case, therefore, may be suspended to either one of two
horns of a dilemma, to wit: If, by the repeal of the law of 1854,
the Galena and Chicago Union Railroad Company was remitted
back to the general railway law of 1849, then there is no pretense
whatever that this action can be sustained, for that act expressly
provides, that the penalties are to be recovered by the district at-
torney, in the “name of the people of the State of Illinois.”

2d. If this suit is brought upon the private act, then, by no rule
or principle of pleading yet discovered, can this suit be sustained,
because the declaration does not pretend to count upon the private
act; it neither refers to it by name, title, or any other way, neither
is it recited or set out.

8d. The declaration in question does not specify any particular
r0ad which the railroad crossed. in Winnebago county, at which
the Company failed to ring a bell or blow a whistle, and for this
reason the declaration was bad—the rule being, that *where a
statute has created an offense unknown to the common law, whether
the proceeding be by bill, information or #he common law declara-
tion, there must be the same certainty in the specification of the
fact or facts constituting the offense, as in a bill of indictment.”

The State vs. Williams, 8 Texas, 255.

This case is in principle like the case of Zeguart vs. The People,
11 111, 831; there the court says: “The charge of neglect of duty,
in not putting up guide boards, is altogether too indefinite and un-
certain to apprise a defendant of what he is to answer. Ie has the
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right to know the specific nature and chargeter of ! the! offense
charged against him, that he may prepare himself to defend against
it. His indictment does not allege at whigh crossing of public
roads the defendant neglected to put up guide boards, nor even that
there were any crossings of public roads in the district. As well
might a defendant be required to answer to an indictment charging
him generally with neglect to keep the public roads of his district
in repair, as to charge him with neglect in not putting up guide
boards, without specifying where, or that there were any crossing
in his district requiring guide boards to be put up.”

The demurrer, which Appleby filed to the pleas put in for
the Railroad Company, enabled the Company to go back and atfack
the declaration, and to take advantage of the defects in the declara-
tion, the plaintiff being guilty of the first fault.

1 Chitty Pl’s., 858.
2 East., 853.
6 Cowen, 290.

‘Now, the language employed in each and every count of the de-
claration is, that the said “defendants were the owners of a rail-
¢ road situated in part in said county, over which road, at said time
¢ (to wit, the 26th of July, 1855), defendants propelled engines and
“cars; that said railroad crossed A public lighway in said county ;
“that on the day and year aforesaid, the said defendants propelled
‘“an engine across sa highway without blowing a steam whistle
“or ringing a bell,” &e.

A public highway in said county ! As a question of pleading, .

does the court hold that suck an allegation is sufficiently definite to
enable a party to defend himselt? If it does, then all railroad
companies are perfectly at the mercy of every miscreant in the
country who chooses to turn. common informer. It would require
every railroad company in the State to have all of its agents and
employees, and the public generally, in readiness to prove them
selves innocent of such vague and general charges which might be
brought against them. Could this judgment ever be plead in bar



L Pre ]
/ity f‘/"/f”

12

to any suit which might gubsequently be brought against the com:
pany? Itisin vain to say that such pleading as this is cured by
the judgment. This is a penal action, and the utmost strictness ig
required. The facts showing the violation of the statute must be
specifically stated and set forth. There cannot be found any re-
ported or adjudicated case in all of the books of reports where so
vague and indefinite a charge was ever tolerated in a penal action.
Such pleading has no parallel whatever in the whole history of
jurisprudence. There is no distinction in this respect between crimi-
nal and quasi criminal actions. This offeuse, of not ringing bells and
blowing whistles, is something utterly unknown to the common law,
and therefore I insist that upon principle that a court should hold a
party to the utmost strictness.

But the declaration in the case is defective, because the offense
is not alleged in either court to have been committed ‘against the
form of the statute.”

The People vs. Barton, 6 Cowen, 294,
22 Cowen, 208.
35 Maine, 429.

And this defect is fatal, even after verdict, and could have been
reached by a general demurrer. The rule.in penal actions being;
that a general demwrrer is equivalent to a special demurrer.

1 Chitty PL, 258.

Lee vs. Clarke, 2 East., 353.

6 Cowen, 284.

MeCollough vs. Commonwealth, Hardin, 95.

For these reasons I respectfully submit that the judgment in this
case should have been reversed.

Hi. ANTHONY,
Attorney for Plaintiff in Error.
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GALENA & CHICAGO UINION R. R. CO.

VS. Egrror To OcLE.
DANIEL W. APPLEBY, who sues, &c.

BRIEF AND POINTS OF DEFENDANT IN ERROR.
I

The repeal of the third section of an act approved February
25th, 1854, entitled “An act to amend an act entitled ‘An act to
incorporate the Galena & Chicago Union Railroad Company,’”
approved January. 16th, 1836, was a competent exercise of police
power.

13 711., 551.

22 11., 269.

24+ Bard. S. C., 240.
28 Vermont, 140.

9 Zab., 623.

32 V. II., 215.

2. The repeal, then, of third section, above mentioned, remit-
ted plaintiff in error to liability for violation of 38th section of
General Railway Act, approved 5th November, 1849.

IT.

Defects, it any existed in declaration, are aided by bar.
. 1 Chat. PL., 6%71.

9 Pick., 62.

1 Gil., 372.
10 Wheat., 283.

I1I.

1. Danicl W. Appleby gui fam is properly plaintiff.
4 Seam., 165.
T Conn., 185.
9. Declaration in penal actions properly conclude without ad
dammsm. 1 Chit. PL., 471.
4 Burr., 2021.
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, ANSWER TO THE BRIEF OF MR. ANTHONY.

MAY 11 PLEASE THE COURT:

The order of our argument will be a traverse,
point by point, of the several propositions advanced by plaintiff in
error, asking the consideration of the court to authorities sustaining
us, which, if not so numerous as those cited adversely, will, we
trust, be found in an inverse proportion just that much more perti-
nent.

The first words of argument in support of the first point of
plaintiff in error, are found on page 9 of his brief, and are accurately
as follows:

“Now this action is brought, it will be seen, to recover the statute penalties given

by section two of the above act, passed in 1853, and which is made to pertain exclusively
to the Galena and Chicago Union Railroad Company ; and while it is admitted that by

. the decision of this court in the case of the Galena and Chicago Union Ruilroad Com-

pany vs. Loomis, 13 IlL, p. 548, that this company is subject to the general police
regulations of the State, as prescribed by the general law of 1849, yet it is respectfully
submitted that the legislature cannot, by a special law, applicable only to the Galena
and Chicago Union Railroad Company alone, change its charter, or interfere with it in
the exercise of its powers or privileges, or make it subject to pains and penalties, aimed
at it as an individual, by imposing additional bu_rdeus upon the road, against the will of
the company.

“In the casc of Loomis, 13 Ill., p. 550, the court say: “That the legislature has
the power, by the enactment of general laws, from time to time, as the public exigencies
may require, to regulate corporations in the exercise of their franchises, 5o as to provide
for the public safety, admits of no doubt.” But is it equally clear that the legislature
can enact special police laws for the government of an individual, which would conform
to the spirit of our institutions? Can thelegislature single out any particular individual,
and designating him, say that he shall be subject to a particular law, and that he shall
be liable to prosecution for a penal oi.l'ensl‘. _lf he omits to do some specific thing ? I
the legislature wanted to make the railrond in question liable to the general law of the
State, why not say s0?”

We answer the above from the opinion of My, J: ustice Walker

in a case wherein this same corporation was plaintiff in eryop:
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«That the protection of the tl'avelin_g public from injury, and
in the enjoyment of their rights O,f .tmflsm by private or public con-
yeyance, is such & police power as l.S incident to and may .be exercised
by the Legislature, will be 1'021(111}.' corfceded. And whether such
regulations apply to travel on puphc highways, by railway or by
water navigation, can make no difference in its exercise. The object
being to insure the safety of individuals from injury and loss, it may
e exercised in such manner as the ZLegislature may deem most ex-
pedient. Whether its regulations shall embrace all of these means
of travel, or only a portion of them—all of the carriers of travelers
by each mode, or only a portion—is a question for the Legislature
alone to determine in the exercise of its power. They may apply
proper police regulations to one kighway or railway, and exempt all
others jfrom its operation, or they may apply it to all highways and
railways, and exempt one or more from its operation if they choose.
The power of adopting police regulations for the protection of its
citizens is inherent to government, and it may do so in any manner
not prohibited by the fundamental law of its creation. And there
isno such prohibition upon our Legislature as will render this enact-
ment void. If all acts should be held to be void which apply only
to one, or to a limited number of individuals, many of the most
important rights claimed by a portion of our citizens would prove
unfounded.” 22 Ills, 269.

See, also, 28 Vermont, 140.
32 V. H.,215.
93 Barb. S. C., 240.

Plaintift’s second point is:

“ .
o ’ic attention of the court hng been called to the fact that the st
. private stntlfte, 13 80 published and clagsified, and s no¢ made & public law by L
Provision contained in gajd statute whateyep, Now, if this is S0, then the declaration

:f;‘::‘“.'itdefwtivc by all the rules of Pleading, because the act itself is nowhere recited
o take judiciq] notice of any private statute.”

atute in question
any

i and the court will not
’1l‘here are two answers to the ]ast point:

A ﬁt. The first section of the act of 15th February, 1855, simply

peals the exemption of plaintiﬁ‘ in error \\v]lich it ano)'e(l b)f act
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of 25th February, 1854, and remits plaintiff in error to the general
liability of general railway act of 5th November, 1849. And plain-
tiff in error being thus subject to a general law of which the courts
take judicial notice, it was not necessary to count specially on the
statute.

2d.  Supposing, for argument, that this suit was brought on
the second section of the act of 5th February, 1855, and that it
was a private act, and that it was necessary for declaration to count
specially on it, yet if the omission to do so was a defect, that defect
has been expressly aided and cured by the plaintiff in error, who
sets up and pleads in his second plea the very “private act,” as he
terms it, thus putting it into the record.

The plea runs:

“The said defendant says actio non, because he says that the
said action of said plaintiff is brought and founded upon a supposed
amendment of the said defendant’s charter, passed by the legisla-
ture of the State of Illinois, and approved February 15th, 1855,
entitled “An Act to Amend an Act entitled ‘An Act to amend an
Act entitled ‘An Akt to incorporate the Galena and Chicago Union
Railroad Company,’’ approved February the 25th, 1854, &e.,

fully setting out the act.

1 Chkit. PL., 671.
9 Pick., 62.
1 G4l., 872.

10 TWheat., 283.

The last point made by plaintiff in error is:

“This action is brought by “Daniel W. Appleby, who sues as well for himself as
for the State of Illinois.” Where did he get his authority to bring this suit on his own
behalf, and on behalf of the State? It is true that, both by the special act above
referred to, and by the thirty-cighth section of t.he general law of 18-%0, one-half of the
penalty goes to the informer as & premium for his watchfulness, but in the apc'cinl act,
there is no mode pointed out to the inform?r as to who should ;suc, or how he is to get
his reward ; while by the foyty-second S'ct!llon of the general railway act, the penu¥ty.is
to be sued for by the district attorney, tin the name of the people of the State of Nlinois,’
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4Jf the plaintiff in this suit relies “I’O“dﬂfe general .l‘nilwny act, then I claim that
the action is brought wrong, because the 7o c'1§ there pointed out how the penalty is
to be recovered ; and it being a statutory provision, that mode must be followed, or the
action utterly fails. There can be no escape whatever from this position, Statutory
penalties must be recovered according to the statute.”

Admit this suit to be brofight upon the gencral railway act;
the court will please note that the 38th section of the general rail-
way act creates this offence, prescribes the penalty and designates
to whom the penalty, when recovered, shall go, while another sec-
tion, the 42d, authorizes suits in the name of the people. The
following authority is peculiarly pertinent:

“Tt is a well settled principle that whenever a new offence is
created by statute, and in the clause creating it a special remedy is
prescribed, such remedy is exclusive and must be followed. ~ To this
rule there is a qualification equally well established. When a new
created offence is prohibited by a substantive clause in a statute, and
by another section a special remedy is given, an indictment on infor-
mation will lie on the prohibitory clause.

" 7 Conn., 185.
1 Burrows, 544-5.
DN o120 S

“If the “informer” in this case relies upon the private statute, then, to say nothing
of the fatality of his declaration, which hag heen before pointed out, I contend that in
that case he ig wrong, because the statute, not ezpressly authorizing him to bring a suit,
the State alone must enforce obedience t(; its laws; and the law in question being re-
garded as a police regulation, it follows that all vio];\tions of it must be enforced by the

~ State alone, in its sovereign capacity.” :

. To the above arguments as to the capacity of the plaintift in
this action to bring this suit, we present the court with the following
case brought on tlo following sectijon of the Laws of 1835:

13 1
1 Src. 2. Should any person or persons attempt to sell, hire,
eft;e, traftic or veng any clock op clocks to any person whatever,
Wi ir, - 5 o . i
hout first hay Ing obtained a Jjcense as aforesaid, and without first
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)

having exhibited the same to the person or persons he offers or at-
tempts to sell, lease or traffic the same to, shall forfeit and pay the
sum of fifty dollars for such offence, one-half to the use of the in-
former, and the other half for the use of the county, which sum
shall be recoverable before any justice of the peace in said county,
and the offender liable to indictment as in other cases of misde-
meanors.”’
Laws 1835, page 63.

It was objected that the action was brought in the name of the
people. ;

Say the Supreme Court:

“This is a qué fam action, the penalty going to the informer
and the county. The State has no interest in the recovery. The
defendant has forfeited nothing to the people. The statute not au-
thorizing the suit to be brought in the name of the people, it was
improperly brought, and the court erred in not dismissing it.

“The action should have been brought in the name of the in-
former or that of the county; most properly in the name of the
informer for the use of himself and the county.”

IV. Seam., 165.

Now, if the court please, cither supposition of plaintift in error,
1st, that this suit is brought under the general railway act of 1849,
or public act, as he terms it; or, 2d, that it is brought on the second
section of the act of 15th Febrmary, 1855, or private act, as he styles
it, puts him in this dilemma. If under the general law, as the of-
foitce is ereated by one section—the 38th—and a mode of bringing
suit by another,—the 49d,—then, by the 7 Conn., 185, rule, it is
competent for a suit to be maintained under the substantive section
by a proper plaintiff. We then ];ook into this substantive secfion
itself as the court did in the case in 717 Seam., above cited, for the
designation of the proper plaintiff. In that case, the penalty was
to tile informer and county, and the court say the suit would have
been “most properly Dbrought in the name of the informer for the use
of himself and the county.” In the case at bar, the penalty is
to the informer and the State; consequently, the suit is “most pro-



] Lt as it is brought, in the name of the informer, for
i Lmi}gf . ,lf" and the State.  If it is supposed that this action
the uze of }uﬂ”'('. the so-called private act, then there is but one sec-
: :'""ur’:’ht_““d"-“ : \ of the 38th section above considered—to he
e w"pd' is a counterpart, of course would desionate
looked into: and as it1sa ) 5

plaintifi—* Appleby, for use of himself and the State.”
the szme p = o2

Plaintiff in error next, on page 14 of his brief, objects that

“The declaration in question does not specify any par.ll'cular r.oad which the] rail-

24 erossed in Winnebago county, at which the company fmle.d to ring a bell or blow a

his e for this reasgn the declaration is bad—the rule being, that * where a stnuftc

;xi;a:ro;fe:ce unknown to the common law, whether the proceediug' be‘b.y b(l|“,

information or the common law declaration, there must be‘the s.ame .cc:ir.m;nt) tl;l“ e
specification of the fact or facts constitating the offence as in a bill of indictmen

In answer to this part of plaintiff’s argument, we have‘ tc.) s8y
that, supposing the defect complained of to exist, the plaintift u;
error has by his first plea expressly aided and cured such supposec
defect. The plea runs:

“And defendant further avers, that at the time of such n¥leged
crossing ot said highway in said plaintift’s declaration menhor}ed,
the sai;i amendment to its said charter was in full force and eﬁt.BCt,
and the said erossine in said declaration mentioned was a crossing
of their said road across said hichway, and then occupied, used :m({
run under and by virtue of the rights conferred by said charter, an.(
the aforesaid amendments thereto, M}'_‘Mﬂ(ﬂ"—gﬂ‘—%
dun_their_said locomotive engine on said road, as they lawfully

i i : s in sai aration
might; which are the Same supposed grievances in said decl
mentioned.”

The above “aider» by
superfluous words are Pa
continuously,
the cros

the pleg will more strongly appear ‘]f't]l(]}.
ssed ovep and the underscored hr.\ea ul:a(t
The plaintift in error replies to our (10(‘1:}1‘1“101.1 lt 1;11‘
Sing mentioned in ony declaration was a crossing of the

i i notive
railroad, and that they did “then and there” run their locon
engine, &,
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Plaintiff in error says he knows where the place is, but that we
have not described it to him. The law requires him to stand by the
whole record, as he himself has assisted to make it.

9 Pick., 62; 1 Gil., 372.

Again, the plaintiff in error objects:

“But the declaration in the case is defective, because the offence is not alleged
in either count to have been committed ‘against the form of the statute.””

This is simply a mistake, of which your Honors made, I think,
aminute on the oral argument. If the court will look into the Zecord,
instead of the Abstract, they will find every count coﬁéuaes “against
the form of the statute in such case made and provided.”

The last error complained of is, that

“The judgment in the case was six hundred dollars; whereas, no amount is stated
in the conclusion of the declaration. This was an error; the rule of practice which
the court has established being, that whatever may be the form of action, it is error to
render a judgment for a larger sum than is demanded in the declaration.”

And cites 24 771., 196.

‘We suppose it 28 error to render judgment for more than the
ad damnum where an ad damnum is laid; and that is all the case
proves. But we fail to see that it requires an ad damnum in cases
where, from the nature of the action, an ad damnwm is impossible.

¢¢ Lex non cogit impossibilia.’’

Our authorities are few and to the point :

“In penal actions at the suit of a common informer, as the
plaintiff’s right to the penalty difl not acerue till the bringing of the
action, and he cannot have sustained any damage by a previous de-
tention of the penalty, it is not proper to conclude ad damnwm.”

1 Chit. Pl., 417.
4 Burrows, 2021, 2490,
. 1 Marsh, 180.



8

Tn conclusion, we would call the attention of the cowt to the
persistency with which this Corporation has, in this court, repeatedly
sought to evade the requirements of a police regulation, the enforce-
ment of which is absolutely necessary to the protection of the people
of the State. In their case vs. Loomis, they denied the right of
the legislature to subject them to police regulations at all; but the
court rigidly applied the true rule. The road then procured, in an
act ostensibly for the increase of their capital stock, the exemption,
of which they availed themselves in their case ads. Dill, above
mentioned. Upon which the legislature, finding them not only
claiming the right, but actually driving their engines and trains
across hightvays without any of the precautions required and em-
ployed by other railroads, repealed this dangerous exemption. And
now we find them again in this court, insisting—with what grace the
court will determine—that their charter is intact and above the inhe-
rent police power of the State.

SWEET & CRAIN,
Lior Def’t in Lirror.
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5 ta tc Uf J l [ l 1o i g, ] The People of the State of Ilinois, to the Sheriff

OGLI COUNTY, Ss. J of nﬁéé’%fwz&nd.(ﬁouuty, GREETING :
W CQ}.\I.\I:\XD YOU, That of {he goods. and chattels, lands and
; 7,

/ 7 ; 7 ' : i) 7 o7
e/ a[(] (é‘fnd, ' anid: . ’{)/4,14'075 / Z)/L/V/'L’ / (Q,’ug// /Z&jac«/ éé”//yz/a,&jp g

4
Dofendants , in your County, you cause to be made the sum of ¢ __(__,,_;__.___/_(_/'/)(//,/Q{?,,//

tencments of

......................................................................................................................................... Dollars -and

L A O - “mch”)f%/w//&m/e’%;&;z‘wf
Hlonvic oo Uhs Rl of Bromiils tl), AL
Plaintifte lately, in the Circuit Court of said County of Ogle, at al, o e s NN ten T
thercol begun and holden at Oregon, on the__{;i/_g/(/r‘(/_(/tg,___m”Mon(lu_y ot;///q/fc%{/
A D. 1567 , recovered against the said Defendants , and which by the said Court were

adjudged to the said Plaintiffs for _thecr damages,

...................................................... Gt o e i i S s
And also the further sum ofﬁ)jgl(ﬂ‘é(/[u

.......................................................................... Dollars

2
.'mdé@/_@(_/)g/ XS(/}L/CLnts which were adjudged to the said Plaintiff . for costs

and charges ‘in that behalf expended, whereof the said Defendants  do stand convicted,

as appears o us of Record ; aud have you these moneys ready to render to the said Plaintiff
for damages, delst and costs aforesaid, and make retarn of this Writ with an endorsement

thercon in what manner you shall have executed the same, in ninety days from the date hereof.

; Db WITNESS, Freperier G. Perrig, Clerk of said Court, and the seal thereof,
R y d It . A &
/(, <. Yk ///73 at llN&'v. at Oregon, in said County of Ogle, this_____ X- __________________ day

( \ 74 llld&%ra_a/ ____________________ A. D. 186/
i ;

STATE OF ILLINOIS, ) The People of the State of Illinois, {o the Lheriff of said
s 7r [ /
OGLE COUNTY, s, \ (/Q//WW .--County, GREETING:

WIE COMMAND YOU, That the within Fee Bill, amounting to__ (4%,

Dollars and_e/lp o lepvy Cents,

you cause to be levied of the goods and chattels, lands and tenements, O T TPy T

J\/4«%7&dzavwé,é[amia[ézurn)/gaxé/gvzta[/gdxz%aar T AR

i your County, according to the statute in such case made and provided. And make return
of this Writ, within ninety days, as the law direets, with an endorsement hereon in what

manner vou shall have executed the same.

WITNESS, Frevkrier G Prreie, Cleck off said Court, und{%w seal thereot,

G ae al his oflice, at Orewon, in said Countyof Oule. this, X _________________ day
AL %
‘ ol .(—/A?éﬁ.:’.{.("«":t/’ R e ) T 117
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVWA.

GALENA & CHICAGO UNION R. R. Co., )
Plaintiff in Error, |
|

vS. !

DANIEL W. APPLEBY, WHO SUES AS WELL £

FOR HIMSELF AS FOR THE STATE OF ILLINOIS, \
Defendant in Error. J

ABSTRACT OF THE RECORD.
Statement of Case.

Twis was an action of debt, commenced in the Circuit Court
of Stephenson County, by one Daniel W. Appleby, against the
Galena and Chicago Union Railroad Company, to recover certain
alleged penalties which said Company incurred under the
statute, for not blowing a steam whistle or ringing a bell in the
neighborhood of a public highway.

Pace or Rec.

92,3 Preecipe and Summons.

5  Tirst Count of Declaration, in substance, as follows: Daniel

W. Appleby, by William Brown, State's Attorney of the Four-

teenth Judicial Circuit of the State of Illinois, who sues as well

for the People of the State of Illinois as for himself, in this behalf,

complains of the Galena and Chicago Union Railroad Company,

» being summoned, &c., of a plea that they, the said Defendants,

% render to the People of the State of Illinois, and to the said Dan'l

W. Appleby, the sum of one thousand dollars that the said De-

fendants owe and unjustly detain from them. Avers that De-

fendants, on the 24th of July, A. . 1855, were the owners of

said Railroad, situated in part in said county, over which road

at said time Defendants propelled engines and cars; that said

| Railroad crossed a public highway in said county; that, on the

day and year aforesaid, the said Defendants propelled an engine

} across said highway without blowing a steam whistle or ringing

’ a bell of thirty pounds weight at the distance of ecighty rods

' J from the place where the said Railroad crossed the said public

‘ s highway and while crossing the said highway, contrary to the
| statute, whereby an action hath accrued, &e.

7,8,9,10,11, Contain eleven other counts of the said Declaration, each for

) ;
}E; {?’ e separate penalty; they arve all substantially the same as the

first count.



33

,cord,
sailraod
fF d to the

Daniel W.

, the said one

.nereof’; but to

said Galena and

aolly refused, and

£ the People of the
+ Daniel W. Appleby

“ WiLLiax Brown,
Jf 14th Judicial Circudt.”

ation.

ed by the Judge of Stephenson Cir-
. Court.

.rer, and judgment against the Defendant

4 judgment.

« Term, the Defendant filed two pleas; 1st, that
adant is exempted from the operation of the statute
this action is based, because the 38th section of the
tute of the Railway Act was repealed as far as it ap-
the Galena and Chicago Union Railroad Company, which

S passed Feb. 24, 1854.
4e 2d plea sets out and avers that the said action of the said
antiff is brought and founded upon a supposed amendment
f the Defendant’s charter, which was passed Feb. 16, 1855,
stating the title of said act and setting forth that the act repeal-
ing the 38th section of the General Railway Act, so for as it ap-
plied to the Defendant, was repealed ; and then states that a
special section was enacted applying specially to the said Galena
and Chicago Union Railroad Company, requiring it to carry a
bell of thirty pounds, &c; and then states that this pretended

amendment to the charter of the Defendant was rejected by the
Defendant by a formal vote, which resolution of the Defendant,
is set out in the words used by the Defendant.

To these pleas a general demurrer was interposed, which was
sustained by the Court, and Defendant electing to stand by its
Demurrer, a judgment for $600 was entered against Defendant.

Clerk’s certificate to the Record.




e T
2 Ags

adant

contained,
, to maintain

d in the aforesaid

. right to prosecute

e of Illinois, or que
.e said State of Illinois.

judgment in favor of the
Appleby, and the State of

ering a judgment in favor of the
A W. Appleby, and the State of

, sustaining the demurrer to the Plaintiff

_ should have been for the Plaintiff in Error,
dicago Union Railroad Company, and not for
m Error. :

the said Galena and Chicago Union Railroad Com-

4 that the judgment aforesaid, for the errors aforesaid

other errors apparent in the Record and proceedings

4d, may be reversed, annulled, and altogether held for
ANg.

E. AxTHONY,
Att'y for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

TIEIRD GRAND DIVISION,

' APRIL TERM, 1861, AT OTTAWA.

GALENA & CHICAGO UNION R. R. Co., )
Plaintiff in Error,

vs.
DANIEL W. APPLEBY, wHO SUES AS WELL

PAGE or REC.

 7,8,9,10, 11,
12, 13, 14, 15,
16,17

I
FOR HIMSELF AS FOR THE STATE OF ILLINOIS, \
Defendant in Error. )

ABSTRACT OF THE RECORD.
Statement of Case.

Tris was an action of debt, commenced in the Circuit Court
of Stephenson County, by one Daniel W. Appleby, against the
Galena and Chicago Union Railroad Company, to recover certain
alleged penalties which said Company incurred under the
statute, for not blowing a steam whistle or ringing a bell in the
neighborhood of a public highway.

Precipe and Summons.

First Count of Declaration, in substance, as follows: Daniel
W. Appleby, by William Brown, State’s Attorney of the Four-
teenth Judicial Circuit of the State of Illinois, who sues as well
for the People of the State of Illinois as for himself, in this behalf,
complains of the Galena and Chicago Unjon Railroad Company,
being summoned, &c., of a plea that they, the said Defendants,
render to the People of the State of Illinois, and to the said Dan’l
W. Appleby, the sum of one thousand dollars that the said De-
fendants owe and unjustly detain from them. Avers that De-
fendants, on the 24th of July, . . 1855, were the owners of
said Railroad, situated in part in said county, over which road
at said time Defendants propelled engines and cars; that said
Railroad crossed a public highway in said county; that, on the
day and year aforesaid, the said Defendants propelled an engine
across said highway without blowing a steam whistle or ringing
a bell of thirty pounds weight at the distance of eighty rods
from the place where the said Railroad crossed the said public
highway and while crossing the said highway, contrary to the
statute, whereby an action hath accrued, &c.

Contain eleven other counts of the said Declaration, each for
a separate penalty; they are all substantially the same as the
Jirst count.
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The conclusion of the Declaration, on page 17 of the Record,
is as follows: ‘“Yet the said Galena and Chicago Union Railraod
“ Company (although often requested) have not paid to the
“People of the State of Illincis and to the said Daniel W.
« Appleby, who sues as aforesaid, or either of them, the said one
“ thousand dollars above demanded, or any part thereof; but to
“pay the same to them, or either of them, the said Galena and
“ Chicago Union Railroad Company have wholly refused, and
«gtill do refuse, and, therefore, as well for the People of the
«State of Illinos as for himself, the said Daniel W. Appleby

“brings his, suit.
¢ WiLLiam Brown,

« State’'s Att'y of 14th Judicial Circuit.”
Security for costs.
(teneral Demurrer to Declaration.

A change of venue ordered by the Judge of Stephenson Cir-
cuit Court to Ogle Circuit Court.

Overruling of Demurrer, and judgment against the Defendant
for $600.

Vacation of said judgment.

At the March Term, the Defendant filed two pleas; lst, that
the said Defendant is exempted from the operation of the statute
upon which this action is based, because the 38th section of the
general statute of the Railway Act was repealed as far as it ap-
plied to the Galena and Chicago Union Railroad Company, which
act was passed Feb. 24, 1854.

The 2d plea sets out and avers that the said action of the said
Plaintiff is brought and founded upon a supposed amendment
of the Defendant’s charter, which was passed Feb. 16, 1855,
stating the title of said act and setting forth that the act repeal-
ing the 38th section of the General Railway Act, so for as it ap-
plied to the Defendant, was repealed; and then states that a
special section was enacted applying specially to the said Galena
and Chicago Union Railroad Company, requiring it to carry a
bell of thirty pounds, &c; and then states that this pretended
amendment to the charter of the Defendant was rejected by the

Defendant by a formal vote, which resolution of the Defendant

is set out in the words used by the Defendant.

To these pleas a general demurrer was interposed, which was
sustained by the Court, and Defendant electing to stand by its
Demurrer, a judgment for $600 was entered against Defendant.

Clerk’s certificate to the Record.
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The Errors Assigned in this case, are as follows:

1. That the declaration of record and the matters and things
therein contained, are not sufficient in law for the said Defendant
in Error to maintain the aforesaid action.

2. The declarations and matters and things therein contained,
are insufficient for the Defendant in Error, Appleby, to maintain
the aforesaid action.

3. Daniel W. Appleby was improperly joined in the aforesaid
action with the State of Illinois, and had no right to prosecute
the aforesaid action jointly with the State of Illinois, or qu¢
tam in his own name and in behalf of the said State of Illinois.

4. The Court erred in rendering a judgment in favor of the
Defendants in Error, Daniel W. Appleby, and the State of
Illinois. :

5. The Court erred in rendering a judgment in favor of the
Defendants in Error, Daniel W. Appleby, and the State of
Illinois.

~_—6. The CUourt erred in sustaining the demurrer to the Plaintiff

in Error’s pleas.
7. The judgment should have been for the Plaintiff in Error,

the Galena and Chicago Union Railroad Company, and not for
the Defendants in Error.

Therefore the said Galena and Chicago Union Railroad Com-
pany prays that the judgment aforesaid, for the errors aforesaid
and for other errors apparent in the Record and proceedings
aforesaid, may be reversed, annulled, and altogether held for
nothing.

E. AxTHONY,
Att'y for Plaintiff in Error.
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