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IN THE SUPREME COUR'T,

APRIL TERM, 1858,

Jacor B. MERRICK,
rs. » Appeal from LaSalle.

WitLiam H. L. WaLLacE.

L. At common law, where there were two or more convey-
ances from the same grantor to different grantees, the one
which was prior in point of time prevailed. Hugunin, the
first grantee of Green, had, by the common law, upon the
execution and delivery of the deed to him,a perfect and com-
plete title, but the statute required of Hungunin the per-
formance of a certain specified duty to hold that title as against
creditors and subsequent purchasers.

Our statute provides that deeds, &c., shall take effect and
be in force from and after the filing the saine for record, as
to all creditors and subsequent purchasers, without notiee,
and all such deeds, &c., shall be adjudged void as to all such
creditors and subsequent purchasers without notice, wntil ihe
same shall be filed for record in the county where the lands
lie.

This statute imposed upon Hugunin the duty of lodeing
his deed for record, and prescribed as a penalty upon him
for a neglect of that duty, that his deed should be adjudged
void as to ereditors and subsequent purchasers, without notice.
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Hugunin, having performed the duty which the statute imposed
upon Aim, ought not to be subjected to the penalty prescribed
for a neglect of that duty.

When Hugunin had performed the duty which the law
required of him, the law imposed certain duties upon the
recorder with whom the deed was left for record, and pre-
scribed certain penalties upon him for a neglect of those
duties. The recorder was required to transeribe the deed af
length upon the record, and properly index the same. These
duties were not in any manner imposed upon Hugunin; he
had power to perform the same ; and no penalty was imposed
upon Aim for any neglect of the recorder in the performance
of those duties.

The law did not impose upon Hugunin the duty of super-
vising the manner in which the recorder performed his
duties, and no such duty ought to be imposed upon him by
implication.

If such duty was imposed upom him by implication, he
would be by implication subjected to a penalty, to which the
law has not subjected him for the non-performance of the
duty of another, over whom he had no control, and in a case
where he has done every act which the law required him
to do. It is submitted that mo such duty is by implication
imposed upon a grantee. When he has delivered his deed
to the recorder for record, it is then in contemplation of law
filed for record, and no neglect, omission or mistake of the
recorder will invalidate his title.

Coolk: v. Hall, 1 Gilm, 575.

This principle is well illustrated in the case of Curlis v.
Lyman, 24 Verm. 348. 'The statute of that State imposed
upon a grauntee the duty of having his deed recorded at length,
and it required the town elerk to make a proper alphabet or
index. 'The grantee in that case having complied with the
duty which the law had imposed upon him of having his deed
recorded at length, it was held that his title should not be
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invalidated by a neglect of the town clerk of his duty to make
an index.

There is no real conflict in the authorities upon this point.
A careful examination of the authorities cited by the counsel
of the plaintiff in error, will show that every one of them
was made upon a statute which imposed upon the grantee the
duty of having his deed recorded at length, and prescribed
as a penalty for a neglect of that duty, that his title should
be held invalid as against creditors and subsequent purchasers
without notice. On the other hand, where the statute only
imposes upon a grantee the duty of lodging his deed for
record, his duty is performed by such lodgment, and no sub-
sequent neglect of the recorder will affect his rights under
the deed.

Nicholls v. Reynolds, 1 R. 1. 30.

Bank of Kentucky v. Haggin, 1 A. K. Marsh. 806.
Beverly v. Ellis § Allan, 1 Rand, 102,

MecDonald v. Leach, Kirby, T2.

Hartmeyer v. Gates, 1 Root, 61.

Franklin v. Cannon, 1 Root, 500.

St. Andrews v. Lockwood, 2 Root, 239,

Judd v. Wood, 2 Root, 298.

Hine v. Roberts, 8 Conn. 347.

The principle thus established is not affected by cases
where the grantee Aimself, after lodging his deed for record,
has prevented it from being recorded, as was the case in
Bay v. Bush, 1 Root, 81.

A grantee may, by his own acts, be estopped in a great
variety of cases from asserting his title, upon principles of
the soundest morality and justice, after having complied with
the requirements of the recording laws to the letter; but no
aid can be derived from such cases in the decision of the
present case.

Nor is the principle deduced from the authorities at all
impugned by the rule in those States where the law imposes
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apon a grantee the duty of having his deed recorded at
length, that for the reasonable time after the deed is left for
record, which the law gives to the recorder to perform his
duty, and while the deed remains in the recorder’s office, the
deed shall be considered as recorded. The law in those
States imposes a double duty upon a grantee. He is first to
lodge his deed for record. The law then allows to the re-
corder a reasonable time to perform his duty, and it then
becomes the duty of the grantee to sec that his deed is duly
recorded. When the whole duty of the grantee is performed,
his deed takes effect from the performance of the first act, if
the other acts are performed in a reasonable time. In many
States this is so by express statute, and in others it results
from general principles.

1I.  The construction of a statute like the one under cou-
sideration, is a matter in which the policy of the State in
reference to such acts enters largely. A real or supposed
public policy might induce one construction in one State, and
another construction in another State, of statutes similar in
language, without any disparagement to cither of the tribu-
nals giving such different constructions under such circum-
stances. Where, however, a particular construction has been
given to a statute, and that construction has been acted upon
for years and become a rule of property, the maxim of stare
decisis applies with great force.

In such a case it is submitted that the decisions of courts
of other States ought not to be allowed to overthrow a long
settled construction of our statute, which the public good of
this State requires should be sustained as to past transactions.
If the public require a new or different rule for the future,
the legislative power of the State is ample to remedy any
supposed or real grievances in that respect.

III. The rule laid down in Cook v. Hall, 1 Gilm. 575,
should be adhered to for the reason that such rule protects the
recorder from liability where no one has been misled or suffered
by his mistake.



If the first grantee is deprived of his title, the recorder will
be liable in all cases ; but if the second grantee is cut off, the
recorder will not be liable, unless such second grantee shows
that he was in fact misled by the mistake of the recorder.

IV. The record itself, in the present case, was sufficient
to put a prudent man upon inquiry. He would know that
some land in LaSalle county was intended to be conveyed,
and he would also know, that there was no such land in La-
Salle county or elsewhere, as is deseribed in the record. It
was evident that a mistake had been made by some one. The
purchaser with the debtor at his side, and managing the
matter for him, had every opportunity to iearn by whom the
mistake had been made. By making such inquiries as would
naturally have suggested themselves to every prudent man,
he could have learned the truth. It is submitted, that it was
his duty under such circumstances, to have made inquiry, and
having neglected to perform that duty, he cannot now avail
himself of his ignorance of what he might have learned by
proper inquiry.

V. The levy'and sale under the execution, was, on the
part of Green, a gross fraud. He knew that he had sold the
land to Hugunin, and received pay for the same, and when
he confessed the judgment in favor of the plaintiff, took the
execution issued on the same, and delivered it to the officer
and directed a levy upon the premises in question, it is
evident that he intended to defeat the title of Hugunin. He
was the agent of the plaintiff, in delivering the execution to
the officer, and any directions which he gave to him at that
time, were binding upon the plaintiff as well as upon the
officer. Consequently, notice to such agent was notice to his
principal.

V1. It is sound principle of morals and of law, that one
who has acquired information from another, in the confidence
of a professional relation, shall not be allowed to avail him-
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self of such information for his own benefit ; but the rule has

no application whatever to the present case. In the present

case, although Wallace signed the declaration as an attorney,

yet he never controlled the judgment, or execution issued g
upon it.

He never in any manner acted for the plaintiff in the
collection of that judgment. He not only never acquired
any information as counsel for the plaintiff, but was never
consulted by him relative to the collection of the judgment.
The plaintiff’s rights were fixed when he received his deed
under the sheriff’s sale, and it was not for years afterwards,
that the defendant had any connection, whatever, with the
property. It is submitted that under such circumstances, the
rule contended for by the plaintiff’s counsel has no applica-
tion. No sound reason can be assigned, why an attorney
should not be allowed to purchase property for his own bene-
fit like all other citizens, except where it would be a breach
of confidence and good faith for him to do so. Nothing of
the kind is pretended in the present case.

C. BECKWITH,
Of Counsel for Defendant in error.
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STATE OF HLLBNOU&' £, e s
SUPREME COURT, Ihe Peopie (g)hejfafe Of l)Ssnoxs,
% | GREETING :

70 THE SHERIFF OF THE COUNTY OF
BECAUSE, In the record and proceedings, and also i m the rendition of the judg-
ment of a plea which was in the Circpit Coux} of Yot = / (e, ———/ gounty, . ;4
before the Judge thereof, hetween / /¢ < / ,}, A //C /</ T OTW, ///
L

/. i / 7 / >
//( 7/1‘/< tan i //,7/(//(« '

7/
s
£

defendant, it 1s said that manifest error hath mtelvened to the injury of the said

e //,»)/L /(

as we are informed by /1« 7eomplaint, the record and proceedings of which said
judgment we have caused to be brought into our Supreme Court of the State of
Illinois, at Ottawa, before the Justices thereof, to correct the errors in the same, in

due form and manner, according to law ; Tnererore, We Commann, You, that by
good and lawful men of yoeur county, you give notice to the said //( ' $ & PP

f(f/\ l/< / /1 ¢ /(/,, ¢ 1

/

that /1 ¢ be and appear before the Justices of our said Suprem g/Court /ney/
/(,«( 7 4

term of said Court, to be holden at Ottawa, in said State, on't Aok 7 onday

in _ Y i .. next, to hear the records and proceedmgs aforesald and the

errors § sqmned if /l ¢ shall sec fit; and further to do and receive what said Court
shall order in this behalf; and have you then the e the names of those by whom you

shall give the said // 1 {(/ A, / v Wee (e <
f/u\ Lo

notice, togcthm with thls writ. C e

WANNESSy The Hon. . &SGA‘FE% Chief
Justice of our said Court, and the Seal thereof at
Ottawa, this «/ ’ml‘ day of / <« » in the
Year of Our Lord One T housard Elght Hundx ed and

Fiftv- 0«3 A7
/ k{k( /¢(<{«'
Clerk of the Supreme g’ourt
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TATE OF ILLINOIS,
ity conm,© %ss' The People of the State of Jilinois,

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF /., J¢, { { GREETING:

BECAUSE, Inthe record and proceedings, as also in the rendition of the judgment
of a plea whlch was in the Cirenit Cou} of \/ o f I — County, before
the Judge thereof, between ¢ € , er 1€ 7

’,

//(/(( ‘ /2‘/ . ¥ A ( M

plaintift, and

defendant it is said manifest error hath intervened, to the injury of the aforesaid
/ /‘f ""/’fr‘-- /'(’

L C Y X as we are informed
by /i « » complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay,
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our JUSU(‘(‘\ uﬁne\ald at Outawa, in the County of La Salle, on the

s esfleq e [held) Preerd 7 ‘o /7 next, that the record and proceedings, being in-
spected, we may cause (o be done therein, to correct the error what of right ought to
be done according to law.- /(, >1 ‘e / (- /(, A

WhNee®; The Hon. m&m Chie
Justice of our said Court, and the Seal thereof at Ot-
tawa, this {(”ﬁ day of ;‘lt\«((‘y in the Year /
of Our Lord One Thousand Ewht Hundred and Fifty-/ Y o 4

\/( (( C €1
Clmk of the Supreme Court.

//,(1!(' 1
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3d. The plaintifi objected to the introduction of such certificate in ¢vi-
dence, and the defendant then introduced.

4th. John F. Nash, who testified that he was the Recorder of LaSalle

county, and that for a period of about ten months, including the wonth of
December, A. D. 1835, there was not in the office any book or other wyit-
ten evidence of the filing of deeds for record.

Oth, A file book of the office on which there was entered the filing of
deeds, the time of the first entry being March 50, 1855, the last before
the omitted ones heing November 19th, 1835 ; the first after the omitted
ones being September £8th, 1836, and the Jast entry being March 28
1837. Between the last one next before the omitted ones and the firsy
one next aftor the omitted ones, there was one blank page and about oue-
third of another page blank: the smaller blank being immediately below
the entry of the 19th day of November, 1835.  On the large blank there
were two wafers, and their appearance indicated that paper had been ut-
tached by them, and that it had been detached. The whole book con-
tainted sixty written pages. The handwriting before the omitted ones and
that after the omitted ones was different.

The Court then overruled the objection to the introduction of the said
certificate of the Recovder, and it was read to the jury.

Flre' defendant then rested.

The plaintiff then introduced a vecord of a deed recorded in the Re-
corder’s office of LaSalle county in hook B, on pages 168 and 169, This
record is an exact copy of the deed from Green to Hugunin, except that
the deseription of the larid is as follows: AWl of the following deseribed
lot or tract of land, to it : T'he southeast quarter of section thirteen four,
in township No. thirty-four north, of range No. three cast of the third
prineipal meridian. The plaintiff then introduced said witness, Nash,
who testified that he had made an examinatioun and that there was no indi-
cation of said deed from said Green to said Hugunin being either recorded
or filed for record in his office, except the record of the deed in said book
B, on pages 168 and 169, and a record of said deed which was made on
the ninth day of October, A. D. 1855; the dced having been brought to
said office by the defendant, Wallace, n few days before it was recorded.
Said Nash also testified that there appeared te him to be an alteration on
the record of the word thirteen; that it looked as though the “n™ might
have been added. e also said he thought the space between the ““e¢”
and the “f,” in which space the ““n”" was included, seemed to be rather
too large, and that the ““n”" appeared to be in the same handwriting as
the rest of the deed, or like it, and that the ink appeared to be the same.

Said Nash also testified that there was in said office a tract index, which
was so arranged that under each quarter section there was a reference to
the book and page where conveyances of such quarter section or parts
thereof might be found; and the tract book was introduced, and there
was in it an interlineation, in pencil, of “ B 168, which said Nash testi-
fied was in the handwriting of Philo Lindley, a former Recorder, whose
term of office commenced in 1849, and that it had been placed there within
the last four or five years. It also appeared by the evidence of Nash and
the record, that the last day of the term at which the judgment against
Green was obtained, was the 11th of April, 1846.
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The deposition of Peter D. Hugunin was read, in which he testified that
hie left the deed from Green and his wife to him for record some time be-

7 tween the first of December, A. D. 1835, and the seventh of November,
A D. 1836, and that he received it from the office between those dates:

.7 &

* that his impression was that he filed it for record himself, and that he left

it with Anthony Pitzer, who was the Recorder at the time.

The defendant then introduced William Reddick, who testified that the
execution in the case of Merrick against Green was handed to him by
Green (Reddick was the sheriff who made the sale) on the day the levy
was endorsed thereon; that Green brought it to him from the clerk’s
office ; that his office and the clerk’s office were on the same floor of the
court house, one on one side of the hall and the other on the other; and
that at “reen's request he made the levy on the S. E. quarter of sec. 34,
T. 34, R. 8; that the defendant, Wallace, gave him no directions about
the levy, and that he had no recollection of the defendant, Wallace, having
anything to do for the plaintiff with the case of Merrick against Green ;
that the levy was endorsed on the execution immediately after the execu-
tion was handed to him by Green, and that the first he saw of the execution
was when Green handed it to him.

The defendant then introduced Joseph O. Glover, who testified that he
once acted as the agent of some man to whom Hugunin had sold this land,
in paying taxes thereon, and that in 1888 or 1839 his attention was called
to the record of the deed from Green to Hugunin, and that he then thought
there had been an alteration of the word thirteen by changing the word
“thirtee” to thirteen. Said Glover also testified that the defendant,
Wallace, in April or May, 1846, had recently been admitted to practice
law: that he was not then in company with Judge Dickey, in whose office
he had been a student, and that he did not practice law on his own account
till after 1846,

The plaintiff then introduced William H. W. Cushman, who testified
that some months before the judgment was obtained in the case of Mer-
vick against Green, the note upon which it was obtained was sent to him
as an agent to collect for the plaintiff, and that he placed it in the office
of Judge Dickey to have a judgment obtained upon it; that he does not
know whether Wallace was in the office or not, that he had no recollection
of any particular interview with Mr. Wallace. Said Cushman also testi-
fied that he was the only agent of the plaintiff in this county, and that he
had had charge of said land as such agent for the plaintiff from 1846 till
the present time, and that no person other than himself had exercised
any control over said land to his knowledge during the time he was so
agent antil the defendant claimed it in 1855. Said Cushman also testified
that he had no notice whatever of the existence of said deed from said
Green to said Hugunin at or before the sale of the land on the execution,
and that if he had known it, he should certainly not have had it sold on
the judgment.

The plaintiff then offered to prove by said witness, Cushman, the pay-
ment of taxes by the witness, as agent for the plaintiff, for the years
1846, 1847, 1848, 1849, 1851, 1852, 1853, 1854 and 1855. The plain-
tiffi’s counsel held in his hands the receipts for taxes, and propounded to
said witness the following question: ¢ What do you know about the pay-

‘ment of taxes on said land for the plaintiff 7" The defendant objected to
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the question. The Court sustained the objection, and refused to permit
‘the question to be answered, and the plaintiff then and there excepted.
Tt was conceded that the land was vacant, and unoceupied and unim-

" proved until the year 1855.

The foregoing was all the evidence.

The plaintiff requested the Court to give the jury the following instruc-
tions in writing, viz:

1st. That if they believe from the evidence that Henry Green was,
hefore and on the twelfth day of December, A. D. 1835, seized in fee
simple of the tract of land in the declaration mentioned, and that on that
day he executed and delivered to Peter D. Hugunin a deed of conveyance

_of said land, and that said deed to Hugunin was received for record by

the Recorder in the Recorder’s office of LaSalle county, in the state of
Tlinois, on the sixteenth day of December, A.D. 1835, and that the Re-
corder attempted to record the same on the thirtieth day of December, A,
D. 1835, but so inaccurately recorded it that the description of the land
as recorded was only as follows: All of the following described lot or
tract of land, to wit: the southeast quarter of section No. thirteen Sfour,
in township No. thirty-four north, range No. three east of tha third prin-
cipal meridian ; and if after such inaccurate recording the said Hugunin
took said deed out of said office ; and if, on the Tth day of April, A.D.
1846, and at the March term, A.D. 1846, of the circuit court of said
eounty, and scveral years after Hugunin had so taken said deed out of
said office, and said deed not then being on file in the said office, the plain-
tiff in this suit obtained a judgment for twelve hundred dollass and costs
against said Henry Green in the circuit court of said county; and during
said year A.D. 1846, the land in the declaration mentioned was sold by
the sheriff at public sale, on an execution issued on said judgment; and
if Merrick became himself the purchaser at, said sale; and if afterwavds,
in the year A.D. 1848, he obtained the sherifi’s deed for said land; and
if at said March term th:} court adjourned on the 11th day of April, A.
. 1846, till court in course; and if at the tine said court adjourned the
plaintiff in this cuit had Jiad no other notice of the existence of said deed
from said Green to said Hugunin than that afforded by the records and files
in said Recorder’s office ; and if on the said last day of the term of said
court, there had not been in existence in said office any other or further
record of the said deed, or®any written evidence of its existence, the law
of this cause is for the plaintiff, and he is entitled to your verdict.

2d. If the plaintiff in this suit having a note against Henry Green, em-
ployed the defendant to collect if, and if the defendant was then acting as
an attorngy at law, and as such, undertook to collect said note for the said
plaintiff of said Green, and if said defendant in the discharge of his duty as
such attorney and in order to collect said note, filed a declaration, obtain-
ed a judgment thereon, caused execution to be issued thereon, and levied
upon gaid land as the land of said Henry Green, and caused the same to he
sold and bid off by the plaintiff in satisfaction of his said judgment or any
part thereof, and if, afterwards, the defendant took possession of said land,
said defendant is estopped and cannot in law be permitted to defend this
suit by proving that said Henry Green had prior to the rendition of said
judgment conveyed said land to said Hugunin by said deed, which had be-
fore then been only inaccurately recorded asmentioned in the first instruc-
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tion—and if the facts are as mentioned in this instruction, it is entirely
immaterial whether the deed from Green to Hugunin had or had not been
recorded, or whether the said reeord thereof, had or had not been al—
tered, or whether the plaintiff had or had not notice of the deed from Green
to Hugunin. '

3d. If the defendant in this cause is shown by the proof to have bheen
acting as the attorney at law for the plaintiff, and if, as such attorney, he
filed a declaration in said cause of Merrick vs. Green and obtained the
Judgment introduced in evidence, the presumption of law is, that he con-
tinued to act as such attorney till the sale on the execuation in May, A. D.
1846, and in the absence of proof that the plaintiff discharged him before
said sale, or that the relation of counsel and client was before then in
some other way dissolved between them, it should be considered by the ju-
ry that it was his duty to see that said judgment should not be satisfied by
a sale of land to which the defendant Green had no title, and if proved to
have been the attorney, and the relation of counsel and client between the
plaintiff and defendant in this suit has not been shown to have ceased be—
fore said sale as in this instruction mentioned, the defendant is estopped
and not permitted in law to set up an outstanding title in Hugunin or any
one clse to defeat the plaintiff 's title, and if the facts are as mentioned in
this instruction, it is entirely immaterial whether the deed from Green to
Hugunin was accurately or inaccurately recorded, or whether the record
has been altered or not, or whether the plaintiff had or had not notice of
the deed from Green to Hugunin.

4th. A notice to the plaintiff in this cause or to his agent after the last
day of the term of the court at which the judgment was obtained, in the
case of Merrick vs. Green, of the existence of the deed from Green to
Hugunin, is of no avail to defeat the plaintiff’s title. The plaintiff Mer—
rick or his agent must have had such notice before said last day of said
term, otherwise the notice is of no benefit to the defendant or injury to the
plaintiff.

5th. A notice to the defendant Henry Green that he had made the
deed to Hugunin is not notice to the plaintiff Merrick unless Green was the
agent of Merrick, and the fact that Green carried the execution from the
Clerk’s office and handed it to the sheriff and turned out the land in the
declaration mentioned and which had been previously sold by him to Hu-
gunin, to be levied upon and sold to satisfy the judgment against himself,
does not tend to prove that Green was the agent of Merrick prior to or at
the last day of the term at which the judgment against him and in favor of
plaintiff was rendered, so that notice to Green would be notice to Mer-
rick as of the last day of the term at which the judgment introduced in evi-
dence was rendered.

6th. The record of the deed from Green to Hugunin, if the deseription
in the deed as recorded by the Recorder, was the south east quarter of
section thirteen four instead of the south east quarter of section thirty-
four, is not alone sufficient notice to put a subsequent judgment creditor of
Green on enquiry so as to make him chargeable with having become such
judgment creditor with notice of the existence of the original deed so in—
accurately recorded. Such a record of a deed is only constructive notice
of what appears on the face of the record, and is not constructive notice
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that the description in the original deed was thirty-four instead of thirteen
four.

Tth. Tt being conceded by the parties that Henry Green was, in the
vear 1835, the owner of the land in the declaration mentioned, the judg-
ment, execution and sheriff ‘s deed introduced in evidence, make a prima
facie case of title in the plaintiff; and if the facts in relation to the de-
fendant having been the attorney for the plaintiff are as mentioned in
plaintiff’s third instruction, the law of the case is for the plaintiff, and he
is entitled to the verdict of the jury; and the conveyance by Green to
Hugunin, wheth . r properly or improperly recorded, is no defence ; nor is
it at all material whether the plaintiff had or had not notice of the exist-

“ence of the deed from Green to Hugunin, nor is it material whether the
vecord of the deed has or has not been altered.

8tli. A verdict for the plaintiff should be in the form following, viz:
We, the jury, find the defendant guilty of unlawfully withholding the
-southeast quarter of section thirty-four, in township thirty-four north, of
range three cast of the third principal weridian from the plaintiff, in man-
ner and form as charged in the declaration ; and we do further find that
the plaintiff is seized of an cstate in fec simple in and to said premises.

Oth. That Wlhell the defendant, in an action of ejectment, does not
prove title in himself, but relies upon an outstanding title in a third person,
sach outstanding title so relied upon must he a valid, present, subsisting
Jggal title, and not one that has beea abaundoned by the person in whous

- said outstanding title is attempted to be proved,

10th. That although the jury may think there arc appearvances of alter-
ations on the‘l'c'cord of the deed, the presumption of law is, int the absence
of proof to the contrary, that they were made by the recorder at the time
5 recording the deed, and it should not be presumed that wnauthorized
and improper alterations have been made by the recorder or any one else,
since the act of recording was complete.

11th. Tt being conceded that Green was the ovner of the land in the
declaration mentioned in the year A.D. 1835, then the judgment, execu-
tion and sheriff’s deed make a prima facie case for the plaintiff; and if
this is so, then the fact that the defendant was in possession of said land
in the year A.D. 1855, is not evidence that he had any title to the land at
the date of the last day of the term at which the judgment against Green

. in favor of the plaintiff was rendered, and as against the plaintiff’s title
there is no evidence of title in the defeitdant.

The Court gave the fourth, fifth, sixth, eighth, nintli and tenth as asked,
and refused to give the first, secorrd, third and seventh, and qualified the
eleventh by adding between the word “land’ and the word * and,” the
words “at the date of the last day of the term at which the judgment
against Green in favor of plaintiff was rendered.”

"T'o the opinion of the Court in refusing to give said first, second, third
and seventh instructions and cach of them, the plaintiff ther and there
excepted ; and the said plaintiff then and there excepted to said (ualifica-
tion of said eleventh instruction.

The defendant requested the Court to give the following instructious in
writing :

1st. If the jury believe from the evidence that Hugnnin, the grantes



in the deed from Green, filed the deed for record in the recorder s office
in December. 1835, and afterwards, between that time and November.
1836, received the deed from the recorder’s office with the certificate of
the recorder endorsed thereon, certifying that the deed had been duly re-
corded, then Hugunin had done all that was m-cessa;ry to give said deed
effect as to subsequent purehasers and creditors of Green: and all such
subsequent purchasers and creditors are chargeable with notice of the exist-
cnce and contents of said deed.

2d. If, on the face of the record of said deed, it was apparent that
some mistake had oceurred in recording, then all creditors or purchasers
from Freen were bound to enquire what land was intended t5 be conveyed
by the deed: and if such enquiry would probably have resulted in the
discovery that the land in controversy had been conveyed by said deed,
that was as good notice for all the purposes of this case as though said
deed had been properly recorded.

34, The law is that if a creditor ‘of, or purchaser from, a person who
has previously conveyed Jand by a deed, which is not recorded, has notice
of such deed, it is the same as to him as though such deed were properly
recorded. And it is also the law that notice to an agent is notice to his
principal; and if the jury believe from the evidence that Green was the
agent of the plaintiff in taking out the exec ition offered in evidence, and
in delivering the same to the sheriff, and in directing the sheriff to levy
the same upon the land in controversy, and that Green knew of the exe-
cution of the deed from himself to Huagunin, then the law is for the de-
fendant, and the plaintiff cannot recover.

4th. The plaintiff is bound to show title in himself before he can recover.
The defendant is not bound to show title to the land; and unless it is
shown by proof that the plaintiff had titie to the land in controversy at
the commencement of this suit, the jury should find for the defendant,

5th. The certificate of the recorder on the back of the deed that said
deed had been duly recorded, is conclusive evidence of the fact that the
deed was properly recorded, and such certificate cannot be contradicted
by the production of the record, showing a mistake in the recorder.

Gth. The certificate of the recorder on the back of the deed from
Green to Hugunin, is prima facie evidence, at least, that the deed was
properly recorded; and if there has been an alteration in the record since
the recording of the deed, such alteration cannot prejudice the right of
the grantge in such deed.

Tth. If the jury believe from the evidence that said deed from Green
to Hugunin was received for record by the recorder of LaSalle county in
December, 1835, and was recorded by him, and in recording the same he
recorded the deseription of the land as “the southeast quarter of section
thirtee four,” &c., that was a sufficient recording of the deed; and any
alteration of the record afterwards, either by the recorder or any other
person other than the grantee in the deed or his agent, or a persen claim-
ing under him, would not prejudice the grantee’s title.

th, Even if the deed from Green to Hugunin was inaccurately re-
corded in 1835, yet, if it was then filed for record and was not, in fact,
accurately recorded until 1855, yet such accurate recording in 1855 will
relate back to the time of the original filing of the deed for record in 1835,
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and be notice to subsequent purchasers and creditors of Green from that
time.

For DEFENDANT.—Qualification of plaintiff ‘s 9th instruction :

But a title is not considered abandoned in law by mere lapse of time
until twenty onc years have clapsed without the party asserting claim
under the title.

The Court gave the first, fourth, sixth and seventh, and also the in-
struction qualifying the plaintiff’s ninth instruetion, and refused the
second, third, fifth and eighth; and to the giving of the same the plaintiff
then and there excepted.

The jury found for the defendant : plaintiff moved for new trial: Court
overruled the wotion, and plaintiff excepted.

ERRORS ASSIGNED.

1st. The Court erred in excluding evidence offered by plaintiff below.

2d. Court erred in admitting evidence objected to by plaintiff below.

3d. Court erred in refusing to give the Ist, 2d, 3d and Tth instructions
asked for by plaintiff below, and in qualilying plaintiff 's 11th instruction.

4th. The Court erred in giving the Ist, 4th, 6th and Tih instruetions
on the part of the defendant below, and in giving the qualification to
plaintiff’s 9th instruction.

5th. The Court erred in overruling the motion of plaintiff' for new trial.

tth. The Court erred in vendering judgment for the defendant below,

Tth. The verdiet was against the law and the evidence.

LELAND & LELAND,
For Plaintiff in Frror.
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