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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVIRION,

N o
APRIIL, TERM THBEREOY, A ™. 1sen.

FERDINAND B. HUBBARD, l :
8. Appeal from Whiteside County.
RENSELEAR M. FIRMAN. |

ABSTRACT OI' RECORD.

This snit is brought to recover the amount upon an award made by
Solomon Hubbard, against-the defendant below, in accordance with the
following contract of submission :

“This is to certify, that I promise to pay Rensclear M. Firman, in
addition to what I have already paid him, for the lot one (1) of the south-
west quarter (}) of' section cighteen, (18) town twenty, (20) range five,
(3) whatever Solomon Hubbard decides is dne from me to him.

“ (Signed) : T I'. B. Huspagrn.”

Plea.—General issne.

Ist. Special Plea.—The arbitrator did not notity the defendant below,
when and where he would act npon the matter, and the defendant was
thereby deprived of the privilege of presenting his claim of offsets.

2d Special Plea—Auvers that the arbitrator did not allow the defend-
ant below, anything he had previously paid on said premises.

3d Special Plea—Avers that ho did not know where or when the ar-
bitrator did make his award.

4th Special Plea—Avers that the said Solomon Hubbard did not
make his award in writing.

5th Special Plea—Avers a general offset.

6th Special Plea—Avers that he did not notity the defendant below,
prior to the 25th day of March, 1858, of the time and place he would act
upon the matter. ;

Replications were issued to said pleas.

Trial had; verdict of jury for sixteen hundred dollars.

Detendant below filed his motion in arrest of judgment, and for new
trial, which motions were overruled by the Conrt, to which holdings and
finding of the Conrt, the defendant below excepted.  The defendant he-
low prayed an appeal, which was allowed, and the requisite bond given.

Defendant below filed his bill of exceptions, which states, that Solo-
mon ITubbard, the arbitrator, was, by the plaintiff below, introduced as
a witness, who testified that the parties came to him and showed him
the contract of submission in the spring ot 1853, and the parties re-
quested him to decide the matter therein submitted ; that they each
then and there presented their claims, and he refused to decide it at
that time, but afterwards did decide it, and let the parties know what
his decision was; he said that he decided that there was due sixteen
hundred dollars from Hubbard to Firman. Crose Ze. When asked
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what his docision was, he said that the detendant below should pay six-
teen hundred dollars for the land. Same question being again asked
him, (one of the attorneys not hearing distinctly,) said he decided that
the defendant below should pay plaintiff' helow sixteen hundred dollars,
for the cighty acres of land. IInbbard’s counsel turther asked the wit-
ness, if' there was any nnfriendly feclings between the defendant below
and the witness; he answered and said there might be; I have a little
good natured grudge against him.  Plaintiff’s attorney recalled the wit-
ness ; asked him if he was acquainted with the land mentioned in the
contract ; witness answered and said he was; that he had seen a deed
excented from Firman to Hubbard, about the time they came to me with
the contract; It was a warranty deed; I saw the defendant have it at
the time they came to mne with the contract; said he thought the consid-
eration mentioned in the deed was sixteen hundred dollars. No other
testimony being given, Hubbard’s attorneys requested the Court to in-
strnet the jory that a deed without consideration is void, and if' it is
admitted in this case, no consideration was expressed in the deed, Fir-
man could not recover in his action ; and also requested further instrue-
tion “ that the consideration expressed in a deed, is presumed to be the
actual price agreed to be paid for the land, and is to be taken as a con-
clusive admission, on the part of the. plaintiff below, that ho received the
amount ot such consideration, unless it be proved that such an amount
was not paid,” which instructions were refused.

But the Court instructed the jury that the testimony of all the wit-
nesses should be taken together, and it they believed, trom the evidence,
that the plaintift below did sell and convey to the defendant below, said
premises, and the parties submitied to Solomon Hubbard what should
be paid by said defendant below to the plaintiff below, in tddition to
what had been before paid thercon, and the parties submitted their
claims therein to said Solomon Hubbard, and that said Solomon Hub-
bard did pass upon the same, and determine the amount to be paid, and
gave the detendant below notice, then the plaintift below is entitled to
recover the amonnt so fixed by the said Solomon Hubbard, and if the
defendant below, in consideration of the conveyance of said land, gave
the contract of submission, and the said Solomon ITubbard, after giving
the defendant below notice, received his account or claim to be passed,
and atterward made his award, and notified the parties thereof, said
award is binding npon said parties, and the defendant below cannot in
this snit litigate over again the matters submitted and awarded upon;

- and it is immaterial, and could not in this case be inquired into, as to

what Solomon Hubbard allowed or did not allow as to the amount
which had been paid on the land. The Court further instructed the
jury, that there was no evidence before the jury of any acknowledg-
ment by deed of, or payment by the defendant below to the plaintiff
below of, sixteen hundred dollars or any other amount, as the considera-
tion of the land in question.

The Court further instructed the jury, that before the plaintiff below
can recover, it must be proved that Solomon Hubbard made his award
as to how much should be paid over and above what had been paid on
the premises, He should prove that the defendant below should have
notice of the time and place that Solomon Hubbard would hear the
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parties before making his award, and that the defendant below pre-
sented his claim; and unless it appears, from thn cvidence, that Firman
made a deed of the premises, he cannot recover. An award, to be bind-
ing, must correspond with and follow the agrecment of submission in
respect to the matter awarded upon, and unless Solomon Hubbard
awarded upon the matter submitted, and none other, his award does not
bind the parties. The jury retuwrned their verdiet of sixteen hundred
dollars,

The defendant below filed his motion in arrest of judgment, and for a
new trial.  Court overruled said motion, to which the defendant helow
excepted.

Motion for a new trial.

Affidavit of incompeteney of juror.

POINTS.

This is an agreement between the parties, to submit the question to
Solomon Hubbard how much more the defendant below should pay for
the land mentioned in said agreement than he has already paid him.
It is governed by the rules and laws of arbitration; it is, in fact, an
agreement to arbitrate the matter, Van Cowrtland vs. Underhill, 17
Johnson R. p.405. The award must strictly pursue the contract of
submission, 1st vol. Stephens Nisi prius, p. 80.

The award in the case did not do so, as appears most clearly by a
reterence to the contract of submission and the award as proved. The
contract is as follows, to wit: “This is to certify that I promise to pay
Renseler M. Firman, in addition to what. I have already paid him for
lot one, (1) of the SW quarter of section (18,) Town twenty, Range 3,
whatever Solomon Hubbard concludes is due from me to him.

Signed, F. B. HUBBARD.”

The real question submitted, was how much more the defendant
below should pay the plaintiff below, than he had already paid him for
the land. Thus necessity required the said Solomon Hubbard to decide
how much had been paid on the land, for the contract of submission
admitted that a part of the purchase money had been paid, and the arbi-
trator was bound by the laws of the land to take notice of it; and it
became his duty, as one of the questions submitted to him to ascertain
and decide how much had been paid; he could not decide how much
more should be paid without deciding how much had been paid ; and if
he failed to decide all the questions submitted to him, the award is void.
1 Stephens Nisi Prius, 80, 81, and 22, Watson on Arbitrations, p. 121;
MeDonald vs. Bacon, 3 Scam. R. 429; 14 Johnson R., Juckson ex dem.
Van Allen vs. Ambler, p. 96. Same case sec p. 105. The award must
comprehend everything submitted.

Suppose A. owned a yoke of oxen, and B. owned a horse, and A.
desired to purchase the horse and turn out the oxen in part payment,
and the parties agreed to exchange, but no price was fixed on either
horse or oxen, the Jaw in that case would raise an implied contract that
each should pay what each of the articles were worth at the time
time of the exchange. The parties afterwards not agreeing as to the
value of the respective articles, agreed to submit the question to C. how
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much more A. should pay to B. than he had already paid him for the
horse, and C. should decide that A. should pay B. one hundred and
fitty dollars for the horse, the award would be void ; because it did not
decide the question submitted. The question submitted was, how much
more should A. pay than he had paid. Therefore, the amount that had
been paid was one of the questions submitted, and the questions are so
connected together that it is impossible to decide the one without
deciding the other ; theretore an omission to decide what the oxen were
worth renders the award void. Soloinon Hubbard, the arbitrator, when
asked if he did make a decision under the contract, said he did. He
decided that there was duc from the defendant to the plaintitt’ below
sixteen hundred dollars. On cross examination when asked what his
decision was, no leading question was put to him by which he might
have been misled, but was asked what his decision was, and he answered
and said his decision was that the said F. B. Hubbard should pay TFir-
man sixteen hundred dollars for the land. And again the witness was
asked what his decision was, one of Hubbard’s Attorney’s did not hear
the last answer, the witness said I decided that Hubbard should pay
Firman sixteen hundred dollars for the eighty acres of land. There can
be no mitake as to what that award was. He decided that Hubbard
should pay Firman sixteen hundred dollars for the eighty acres of land,
that being twenty dollars per acre, without any reference as to what had
been paid; which rendered the award void.

Take the case I have put, it the witness when asked what his decision
was, should say he decided that there was due from A. to B. one hun-
dred and fifty dollars, and on cross examination, when fully interrogated
should be asked what his decision was, and he should say that he
decided that A. should pay B. one hundred and fifty dollars for the
horse ; and when asked again what his decision was, should answer that he
decided that A. should pay B. one hundred and fifty dollars for the
black horse, no one could doubt but that he decided that the horse was
worth one hundred and fifty dollars, and nothing more, leaving the
value of oxen undetermined. So in this case the arbitrator decided the
cighty acres of land was worth sixteen hundred dollars, and that is all
he did decide. And it there could be a doubt on this point, the witness
himself puts it at rest, for he said when interrogated on the point as to
what the consideration expressed in the deed for the land was, that he
could hardly say, it was solong ago: but said it was hLis impression that
it was sixteen hundred dollars. No one doubts that that was the
amount expressed in the deed, so that he had only decided that the land
was worth what the parties had called it worth in the deed. He certainly
would not have valued it more than the parties did. It appears to me
there can be no mistake in this case; that the only question decided by
the arbitrator was, that the eighty acres of land was worth sixteen hun-
dred dollars. Therefore, if the award is held good, the defendant below
is defrauded out of all he has paid on the land. It we believe the wit-
ness, the claim for the amount paid was presented to the arbitrator. A
fair construction of the contract shows that the greater portion of the
purchase money had been paid. It says Tlubbard will pay in addition
to what has already been paid, whatever Solomon Hubbard decides is
due from him on the land, shewing that Hubbard thought he had paid
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him up, or nealy so; he claims he has fully. It was not a general
submission of all matters and differences betwoen the parties, but the
submission was confined to the simple question how much more Hubbard
should pay than he had paid for the land. That little good natured
grudge had a great deal to do in deciding this case, I fear.
In the case L2obinson and Llawlson, 1 B. and Ad. 728, in a case of

reference, a claim was presented: by one party and admitted by the
other., The arbitrator made his award, but did not allow the admitted

claim. The Court said the award was void, as the arbitrator ought to
have taken notice of it, 1 vol. Stephens, Nisi prius, p. 82, and note
Watson on Arbitrations, p. 122, marginal page 198,

The receipt of the considerations expressed in the deed unexplained,
is conclusive evidence of the payment.

It may be said that the contract of submission was made a fow days
after the deed. If'so,take the two togetlier, and it clearly shows that
Hubbard supposed he had paid Firman for the land, or nearly so. It
was but a very few days atter the date of' tho deod hefore the contract
was made, and the real question submitted was, how much had been paid
and not the value of the land. The parties themselves had fixad the va-
lue of the Jand in the deed, but the real issue was, how mueh had been
paid; therefefore, the peculiar expreesion in the contract, “How much
more shall Hubbard pay than he has already paid.” Yet the award is
the precise sum fixed by the parties in the deed as the value of the land.
There was no testimony given or offered to be given that the amount fix.
ed in the deed by the parties was not the price agreed upon for the lands,

. therefore it is conclusive, and the award being for the same amount, viz. :

1600 dollars, shows as conclusively that the arbitrator did not decide the
real question submitted to him.

The Court instructed the jury that there was no evidence before them
of any acknowledgment by deed of, or payment by the defendant to the
plaintift of 1600 dollars, or any other amount, as the consideration of the
land in question. P. 34 of Record.

This instruction is erroneous. The contract ot submission acknowled-
ges part pay for the land at least, and Firman having received it and ac-
ted under it, thereby admits the facts stated in said contract; and the
only question ot difference, how much more shall be paid than has alrea-
dy been paid, admitting that a part had been paid. The verdict was for
§1600, the amount of the award. This last insirnction misled the jury.
They supposed that they had no right to take into consideration what
Solomon Hubbard said about the consideration in the deed being
§1600, or that Firman admitted payment of & part of the purchase mo-
ney, as stated in the contract.  1f the last instruction had not been giv-
en. unquestionably the verdict would bave been the other way.

The Court shonld have given the instructions as requested by the de-
fendants below. The receiptin the deed acknowledging the payment of
the purchase money unexplained, is conclusive evidence of the payment.

A deed must have a consideration to support it; 2 Hilliard on Real P.
276, 2773 Bowen v. Bell, 20 Johnson R. 338,

The declaration avers that the said Solomon Hubbard did decide that
the defendant below should pay, in addition to what he had already paid
on the land, $1600. The proof does not sustain the averment. The proof
shows that the decision of the arbitrator had no reference to what had
been paid, but decided that defendant below should pay sixteen hundred
dollars for eighty acres of land.

SAMUEL STRAWDER,
Attorney for F. B. Hussarp.
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ERRORS ASSIGNED.

1. The Court erred in refusing to give the instructions as re-
«quested by the defendant below.

2. The Court erred in giving instructions to the jury.
3. The verdict is against the evidence.

4. The verdict is against the law.

5. The award is void.

6. The Court erred in overruling the motion for a new trial.
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