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SUPREME COURT OF ILLINOIS—=THIRD GRAND DIVISION.
APRIL TERM, &. D.; 1863.

JAMES O. EDWARDS axnp
LEWIS W. THOMPSON,

vs.

) ArreAL
GEORGE J. EDWARDS, g
/

FROM MERCER.
ROBERT A. EDWARDS anp

JAMES M. MANNON,

For THE USE OF GEORGE J. EDWARDS.

This was an action of debt, brouglit by Appellees, upon an Ini
Junction Bond given by Appellants to them.

1 Declaration alleges in

1st Count, that plaintiff, George J. Edwards, at the Sep-
tember term of Rock Island Circuit Court for 1857, recovered a
judgment in ejectment against the defendant, James O. Edwards,
for the N.E: } and E.  of N.W. % of section 9—18—2, in Mer-
cer County, which remains in full force and effect; that a writ of
possession issued to the sheriff, (PItff, James M. Mannon,) Feb’y
20, 1860, and was placed in his hands sanie day: that while the
writ was in his hands, on the 8th of March, 1860, the said James
0. Edwards filed a Bill in Ohancery, it the Circuit Court of Mer-
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cer County, against the said plaintiffs, praying, among other
things, 2n injunction, from proceeding to execute said writ, might
be issued against them. That on the same day, the Mas-
3 ter in Chancery of said County allowed said injunction,
on condition of said James O. Edwards filing bond to
plaintiffs in the sum of $1500, with approved security, conditioned
as the law directs. That on tle same day, said defendants made
and executed their writing obligatory, sealed, &e., and shown to
Court, by which they acknowledged themselves held and bound
to plaintiffs in the penal sum of $1500, to be paid to the said
plaintiffs if' defgult should be made in the conditions following,
that is to say, after reciting that the above-bounden James O.
Edwards had prayed out an injunction, enjoining and restraining
 the said plaintiffs from dispossessing the said James O. Edwards
from the possession of the aforesaid real estate, it was provided
that in case the said James O. Edwards should pay and satisfy
all the costs and damages that maght be adjudged against him, if
said suit of injunction should not be sustained on its trial, or of
it should prove to be improperly sued out, then said bond to be
void, otherwise in full force and effect. That defendants filed
said bond in the office of Circuit Clerk of said County, as a good
and suflicient injunction bond for the use and security of said
plaintifis.

That on the same day a writ of injunction issued out of said
) clerk’s office, &c., directed to the coroner of said Mercer
4 County, commanding the said plaintiffs that they absolute.

ly and entirely desist fr'O‘m any further proceedings in the
matters complained of in the bill, untj] they should appear and
answer the complaint of said James (), Edwards, and the Court
Ehould make further order in the Premises,

That, on the same day, said Writ wag placed in the hands of
the coroner of said county, to execute; that the writ was, off the
10th of March, 1§60, duly 'se.rved on the plaintiff, James M, Man-
non, he then being shen{li of said county, and on the 16th of
April, 1860, retum.ed no? t(?u_nd 35 to the other two plaintiffs, and
serv.ed as to the said p}a}ntlﬁ, Manngn, anq the said writ of pos-
session was thereby enjoined.

That afterwards, such proceedings waye had upon said bill in
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paid Court, that said bill was dismissed, and was not sustained on
its trial, and the said writ of injunction proved to be improperly
sued out, and was dissolved, and said plaintiffs recovered a judg-
ment against said James O. Edwards for $2.25 costs.

And plaintiffs aver that, by the force and effect of said writ of
injunction, said plaintiff, George J. Edwards, was kept out of the
possession of the said premises, and deprived of its use and en-

joyment of the same, and of the rents, issues and profits
i thereof from the 10th of March, 1860, to the 10th day of

September, 1860, being from the issuing of the injunction
till the dissolution of the same, and that plaintift, George J. Ed-
wards, sustained damage thereby $1500, and that defendant had
not paid $2.25 costs,—by means whereby an action had accrued,
&e., for $1500. :

2d Count substantially the same as the first; but after alleging
the judgment, writ, &c. in ejectment, and the filing of the bill in
Chancery, and allowance of the writ, sets out the bond which
was given as follows:

f “«Know all men by these presents, that we, James O.
Edwards, Lewis W. Thompson, are held and firmly bound

unto George J. Edwards, Robert A. Edwards, and James M.
Mannon, in the penal sum of §1500, for the payment of which,
woll and traly to be made, we bind oursclves, our heirs, executors
and administrators, jointly and severally, firmly ULy these pres-
ents. Witness our hands and seals, this 8th day of March, 1860,
The condition of the above ooligation is such, that, whereas
the above-bounden James Q. Edwards has prayed out an injunc-
tion, enjoining and restraining George J. Edwards, Robert A.
Edwards, and James M. Manning, from dispossessing the said
James O. Edwards from the possession of the following described
tracts of land, to wit: North-cast quarter of section nine (9), and
the east half of the morth-west quarter of section nine (9); both
tracts are in township thirteen (13), north of range two (2) west,
in Mercer County, State of Illinois. Now if the suid James O.
Edwards shall pay and satisty all the costs and damages that may
be adjudeed against him if said suit of injunction shall not be
sustained on its trial, or if it shall prove to be improperly sued
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out, then this abligation to be void, otherwise to remain in fall
virtue,
Jayes 0. EpWARDS. [Seal.]
Lewis W. Tmoareson.  [Seal.]

That the bond was filed, &c., and a writ of injunction is-
8 sued, directed to the coroner to execute, &ec., and com-~

manding the said plaintiffs, among other things, that they
absolutely and entirely desist from any further proceedings in
the matters complained of in the bill, until they should appear
and answer, &e., which said writ of injunction was, on the said
8th day of Mavch, 1860, placed in the hands of Edward Atchi-
gon, he then and there being acting coroner of said Mercer coun-
ty, which said last mentioned writ of injunction was by the said
David Atchison afterwards, to wit: on the 10th day of March,
1860, duly served on said plaintiff, James M. Mannon, he being
then acting sheriff of said Mercer County, and said writ was af-
terward returned, &e.; and the said writ of possession was there-
by enjoined.

And the plaintiff avers that, afterwards. such proceedings were
had that, npon the said bili in said Circuit Court, at the Sep-
tember term, 1860, the bill was dismissed, and was not sustaiued
onits trial. And said writ proved to be improperly sued out,
and was dissolved, and plaintiff' recovered judgment for $2.95
costs, That plaintiff, George J. Edwards, was kept out of pos-
sesslon, by reason of the writ, from March 10th, 1860, to Sept.
10th, 1860, and thereby sustaining damage $1500 ; that James O
Edwards has not paid said costs. Whereby an action hath 'lc:
crued, &ec. ;

12 Demurrer to ceclaration,

13 Demurrer overraled.

Defentdants abide by the demuprep
. oy . and or g
“that plaintiff have judgment for the g} 'nlxge(llaz t.hohCoEn't
X ages herein,

aud inasmiuch as the same are unkp
< £ oW1l to ¥ .
be empanelled to assess the amountg » the Court, that 4 Jory
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18 Record, after title of cause, says—

“This day came the parties by their attornies, and issue
being joined for trial, put themselves upon the country, thereup-
on came a jury, to wit: (here follow the names,) who being duly
empanelled and sworn to well and truly try the issues joined
herein, after hearing the evidence, upon their oaths say—We, the
jury, find for the plaintiffs, debt $1500, and assess his damages
at the sum of $372.25.”

Motion for a new assessment, and in arrest of judgment.
19 Motions overruled, and judgment rendered upon the
vardict as follows:
“Tt is ordered by the Court that plaintiffs have and recover of
defendants the snm of $1500, the debt so found by the jury; and
that said debt be discharged upon the payment of the sum
20 of $372.25, the damages so assessed by the jury as afore-
said, and that plaintiff also recover his costs herein, for which
judgment and costs an execution may issue.

B or Excerrions.

Thr plaintiffs offered, and read in evidence, the bond, a copy
of which is hereinbefore set out. .

21 Detendant objected, Court overruled, and defendant ex-

cepted, :

Harrison Brown testified :—I knew the parties-and the land
in controversy; the value of the use of the premises from March
10th, 1860, to September 1st, 1860, would be two dollars per
acre for the cultivated land, and one dollar per acre for the grass.
There was about 40. acres in grass.

Oross Examined. The use of the land from Sept. 1st, 1860, to
March 10th, 1861, would be worth something; the house, stable,
lots and grass pasture, about eight to ten dollars per month ; and
the stalks, 25 to 50 cents per acre; there were over 150 acres
under cultivation. The land was occupied dwring the year 1860
by the defendant.
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William Chilson testified :—I have ,l;nown'the ‘pqrtles and
prerises eight or nine years. Was in possession ot' 80 acres ?f
it in 1860, under defendant, Edwards. One-fourth of the land 1.s
slough, the balance was under cultivation that year. The culti-
vated land not worth over a dollar and a half per acre for an

entire year.

23 Cross Examined. T had 70 acres of corn on the land, de-
fendant, Edwards, had 40 acres; none of it was gathered
on the 1st of September, 1860.

Question.—“ What would the use of the premises be worth to
any one from the 10th of March to the st of September, 1860, if
on the 1st of September, 1860, they had to be surrendered, with
all the erops then standing and growing thereon ?”

Plaintiff' objected to witness answering, Court sustained objec-
tion, and defendant excepted.

Witness further stated, in answer to a question of the Court,—
*that he gathered the crop from his part, as tenant of defend-
ant, Edwards, and gave him the landlord’s share, and the other
tenants did the same thing Plaintiffs didn’t get possession of
the lands that fall, nor any benefit from the crops.

24 Plaintift then read in evidence the following record from
fee book of the Circuit Clerk of Mercer County ;

Jayms O. Epwarbs,
S s
Grorge J. Enwarps, INsuNCTION.
Roserr N. Epwarps, and
Jaxms M. Manwox.

DEFENDANTS Cosrs.

Ap. 15. 2 ords. fig. Pleas, 40. Qg flg. Demn, 20. Mo, to
dis. Bill, 20. Ord. sust. same, 20, Ept. Judgt. 20. Final do
25. Sat. do. 15. Ent. ord. forex. 90, Bill costs, 30. 2.25 .

Defendant objected to said record 1

eing read, the Court s
: g urt ovet=
ruled, and defendant excepted. % et
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Plaintiff then read in evidence the following order from the
records of Circuit Court of said Mercer County:

«James 0. EpWARDS, l
vSs.
GEORGE J. EDWARDS, INJuNCTION.
RoserT A. Epwarps, and
James O. ManNoN.
25 This day came the defendants herein by their attorney,

and, on their motion, it is ordered by the Court that this
suit be dismissed at the complainants. It is therefore ordered by
the Court, that thie defendants recover of complainant their costs
by them about this suit expended, and may have execution there-
for.”

This was all the evidence.

The defendant then entered his motion in said cause, that the
Court exclude all of the evidence given in said cause, except said
tecord from said fee book, said order dismissing said bill and said
bond.

The Court overruled the motion, and said defendant excepted:

The following instruction was then given to the jury on the
part of said plaintiffs :

The Court instructs the jury, on the part of plaintiffs, that it
they find for the plaintiff, they wil: find the amount of their debt,
to wit: the penalty in the bond, and also assess the damages at
such sum as they believe, from the evidence, the plaintiffs to
have sustained by reason of being deprived of the possession of
the premises mentioned, from the 10th of March, 1860, to the
1st of September, 1860.

Defendant excepted to the giving of the same.

Defendant asked the Court to give the following instructions to
the jury:

No. 1.—The Court will instruct the jury that the plaintiff is
not entitled to recover, in this case, anything more than his costs
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adjudged him on the dismissal of the injunction éase of James
0. Edwards vs. George J. Edwards et al.

No. 2.—The jury are instructed that they are not to regard
any evidence of the value of the use of the premises, except such
evidence as relates to the actual value of their use, from the 10th
March, 1860, to the: 1st September, 1860.

The Court refused to give said instructions, or either of them,
and defendant excepted.

The Court then, of its own motion, instructed the jury as fol-
lows :—

The jury are instructed that they they are not to regard any
evidence of the vilue of the premises, except such evidence as
will help them to fix the actual value of their use from the 10th
March, 1860, to the 1st September, 1860.

To the giving of said instruction by the Court, defendant ex-
cepted. $

ERRORS ASBIGNED.

1st. The Court erred in overruling the said defendant’s de-
murrer to the said plaintiffs declaration, and each of the counts
thereof severally.

] 2d. The Court erred in swearing the jury te «try the issues
in the cdse,” instead of swearing them to find the debt and assess
the damages.

3d. The Court erred in admitting improper evidence on the
part of said plaintiff.

4th. The Comxt erred in refusing to admit vrover evi .
fered by the defendants. 8 proper evidence 0

5th. The Court erred giving to the j i i
_ ury th y
the behalf of the plaiutiﬁ‘.b 1 R

6th. The Court erred in refusing to give to the jury the said
1st and 2d ipntrakion~ olead By dnfandant anq eath n#‘yﬂmm



T__—i,
11

7th. The Court erred in giving to said jury the said instrue-
tion given upon its own motion.

8th. The Cowrt erred in refusing to allow said defendant’s
motion for a new assessment, and in arrest of judgment, and each
of them.

9th. The Court erred in rendering judgment upon said verdict.

e 10th. The Cowt erred in rendering the judgment aforesaici,
in manner and form aforesaid.

POINTS FOR APPELLANT.
I

The demurrer to said declaration was well taken.

Each of the counts are substantially the same, and only differ
in the 2d setting out in full the bond sued on, and the 1st stating

4 its substance.

Damages are claimed under the penalty in the bond, for the
following reasons :— .

1st.—That, in the injunction case, the bill was dismissed, a
jndgment for $2.55 costs rendered against the said complainant
in the bill, who is one of defendantsin this case, in Court below.
This suit is brought by all the obligees in the bond, for the use of
the obligee, George J. Edwards. Now this plaintiff, George J.
Edwards, was not served in the Chancery case as the declaration
alleges, and therefore would nof be bound for the costs in any
event, although the obligor in bond, James O. Edwards, has not
paid them ; and therefore there can beno presumption that plain-

f tiff, George J. Edwards, /as paid them, and there is no averment

in either of the counts that he, or either of the plaintiffs, have
paid them; and, therefore, under the allegations of the counts,
no damage can have resulted to him by reason of the.non-pay-
ment of the costs.

2d.—The counts, as a further ground of damage, allege .t.hat
the plaintiff, George J. Edwards, has, by means of the writ of




12

injunctioﬂ, been kept from the possession of the premises in con-
troversy, from March 10th, ’60, to Sept. 1st, 1860, and that he
was damaged thereby in the sum of $1500. k

" Now, although the facts alleged may have been true th.at plain-
tiff, Edwards, was so damaged by the issuing of the injunction,
yet he cannot recover the damage in this suit upon the bond, be-
cause the bond is not conditioned to pay any such damage.

By reference to the bond, record page 7, it will be seen that it
was conditioned as follows:

“Now if the said James O. Edwards shall pay and satisfy all
the costs and damages that may be adjudged against him if said
suit of injunction shall not be sustained on its trial, or if it shall
prove to be improperly sued out, then this obligation to be void,
&e.? '

Now this suit being against James O. Edwards, the principal,
and Lewis W. Thompson, the surety, the recovery must be strict-
ly within the terms and conditions of the bond ; and the condition
of the bond is, by its terms, restricted to costs and damages ad-
Judged against James O. Edwards, 4 0hin /72~ ® 3

The surety was not liable to pay, then, until they are fixed by
judgment. His agreement is to pay such damages as should be
adjudged ; until they are adjudged, no liability accrues.

_ Hence the rule of damages fixed by the Court, and the instruc-
tions given, were erroneous.

Edwards v. Pope, 8d Scam., 465,

Insurance Co. v. Roberts, 4 Sandyf. Chy., 592.

Loclwood, v. Seffold, 1 Kelly, 72.

Ausley v. Mock. 8 Ala., 444,

Roberts et al. v. Dust, 4 Ohio, 502.

Blaleny v. Ferguson, 18 Arlkansas, 347,

Set also Laws of 1861, page 173, as declaratory of the same.
9 P Al o B Mo 10 Qnte 227

faémrmo«é «d pﬂﬁ 5 Jcm. AN
me,ma Gy e /gyé,, e ¥ JM#% 492

C'a—.v/[ 7% gow7w /3 :j.ur;aw 2,3/
M o //W e S’,,,jz_/_;yi"; L850
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II.

After the judgment had been rendered on the demurrer, and
a jury ordered to find the amount of the debt and damages, the
jury were sworn “to try the issues joined herein,” and nothing
more. They proceeded to find the debt and damages, and we
say the Court had no right to swearthem “to try the issues,” for
the issues had already been tried by the Court, and found for

plaintiff, and there were no issues to try.
Miles v. Rose, 1 Hemp., 37.

And the jury having been sworn to “try the issues,” had no right
or authority whatever to find the debt and damages.

There is no doubt but that if there had been issues joined to
the country, and a jury sworn to try them, they would have been
authorized to find the debt and damages, as they would thus be
a part of the issue. But when the only issues in the case are al-
ready disposed of, they could not be included in what did not exist.

IIL.

All of the evidence with regard to the value of the premises,
introduced by the plaintiff, was irrelevant, and should have been
excluded, if the law is ns we have hercinbefore insisted, that the
damages for being kept out of possession was not included in the

condition of the bond.
See authorities above cited,

The record read from the fee book was irrelevant, and should not
have been read to the jury, as it did not tend to prove that any
sum had been taxed as costs in the injunction case, as there was
no mark whatever to show whether the figures indicated dollars,
cents, mills, pounds, shillings, or pence, OF any other money
whatever. - \

|
|
{
}
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We presume the ruling of this Court in the Tax cases, herein
below cited, are sufficient anthority on that point.
; Lawrence v. Fast, 20 L., 338.

IV.

The Court should have allowed the witness, Chilson, to have
answered the defendant’s question—* What would the use of the
premises be worth to any one, from the 10th af March, 1860, to
the 1st September, 1860, if they had to be swrenderd, with all
the crops then standing and growing thereon?” Although it
may have been true that the defendant remained in possession
long after the 1st of September, and after that time gathered the
crops, yet, if he did so, he must have done it by the consent of
* the plaintiff, for the bill restraining the execution of the writ of
possession was dismissed on that day, and the plaintiff could have
had the writ executed the next day, and been put into the
possession of the premises, with the crops on them, on the next
day ; if he did not choose to exercise this right, and either by
laches, or by a specific agreement, permitted the defendant, after
the dissolution of the injunction, to retain the possession and
gather the crops, he could not recover for the damage thus sus-
tained, in this action. i

There can be no doubt but that if he had exercised his legal
rights, and been placed in possession of the premises, and crops
thereon, the day after the dismissal of the bill, he would have
been more than compensated for any damages previously sus-

tained. »

% s ”°. %/m”’(‘-&( /{—%/ OZWQ o
04?;‘//‘ WL. Gt LoFne ot %W ;Zamﬂ/‘:
7& I sl LG Slonin b b

g5
Wt o See, . 237
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The instruction/given by the Court on the part of the plaintiff
is not the law.

They ought not to have been instructed to find any debt or
damage whatever, until they had been sworn to do so, as sug.
gested in the second point.

They ought not to have been instructed to assess his damages
at such sum as they believed, from the evidence, he had sus-
tained by reason of being deprived of the possession of the
premises, &c., for this damage was not covered by the condition
of the bond.

Lockwood v. Safford, 1 Kelly, T2.
Ausley v. Mock, S Ala., 444.

Roberts v. Dust, 4 Ohio, 502.

Blakeley v. Ferguson, 18 Arkansas,‘ 347.

(0070lssrn 1o T aleonin % Ipac. 28°7
jao/7 ¢ /M%M/% [0 Cal. T90

VI.

The 1st instruction of defendant was the law, and should
have been given, as it covered exactly the ground which the
condition of the bond does, and excluded evelythlnt’ olse.

See authoritics above ciled.
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VIL

The 24 instruction asked for the defendant is the law, and
ghould have been given, for the same reasons as are urged abc.we
in favor of allowing the witness, Chilson, to answer the question
as to what would be the value of the premises from 10th March,
1860, to 1st September, 1860, if they had then to be surrendered
with the crops. ]

' l

VIIIL

The Court should have allowed a new assessment of damages
on defendant’s motion.

1st.—Because the jury were improperly empanelled and sworn
as is suggested above.

2d.—Because improper evidence was admitted, as suggested
above.

3d.—Because proper evidence was excluded, as is suggested
above.

4th.—Because the jury were improperly instructed, as sug-
gested above.
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IX.

The motion in arrest should have been sustained.

Because no judgment could be rendered upon the verdiet, it
having been rendered by a jury Who were not sworn to find the
debt and assess the damages.

GLOVER, COOK & CAMPBELL,
For Appellants.
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