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A
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s,
ANSON RISING.}

BRIEF OF APPELLANT.

The only point we desire to urge is, that the Court-erred in excluding
the evidence of Marvin and Platt. This evidence: was clearly material,
and ought to have been admitted to go to the, jury. If the maﬁt_er
sworn to by Rising in the case of the Trustees of, the Town of Warren
vs. Platt was matcrial to the issue in that cause, then thq.évidgnce of the
witnesses in the ilander suit in relation to what Rising’s evidence was
and that it was votrue, tended to show that Rising had comsaitted perju--
ry, and was, of course, proper under the 'pleas of justification. If, on
the contrary, the evidence of Rising in the case of the Trustees vs. Platt
was-not material to the issue, then, under the general issue, the evidence
was competent and proper to disprove the allegation that the defendant
in the slander suit intended to charge that Rising had committed perjury.
As there seems to be no conflict of authority on' this subject, it is deemed
unnecessary to cite any except the case of Darling vs. Banks, 14 III.,
46, and the authorities therein cited. The appellant was thus deprived
of his right to disprove the allegation of the first four. counts, that he-
intended to charge Rising with having committed perjury. The very.
fact that under a good plea of justification. to the first four counts, proof
that the plaintiff below had willfully, corruptly and ‘falsely sworn to a
matter not material to the issué would ‘not.be admissable, is a strong
reason why such proof should be admitted under the general issue, other-
wise it could not have been proved at all by the defendant below, if the
declaration had contained only the first four.counts. We insist, also,
that under the fifth count, which alleges only that Hicks charged Rising
with false swearing, it was competent for Hicks to prove that Rising did
swear falsely, although his evidence may not have been .material to the
issue.

It is true'that when the plaintiff in the slander- suit alleges that the
defendant Las accused him of perjury, the justification must be as broad
as the charge, and a plea that the defendant swore falsely would not be
a good justification. Yet it would seem that if the plaintiff alledged that
the defendant had charged that the plaintiff had sworn falsely; it would

be no objection that the justification was droader than the.charge.' 'The
greater would iclude the less, and that part cf the. plea which alleges

that the false swearing amounted to perjury, would be merely surplusage.

" Would it have made the plea of justification .as applicable to the first

four counts any worse as a plea, if it had contained a statement that
Rising feloniously stole, took and carried away a horse? This would
not, we couceive, have injured the plea.

LELAND & LELAND, for Appellant.
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Tme speaking of the words was sufficiently proven.
2 Greenl. on Ev. 414,
Miller vs. Miller, 8 Johns. R. 74.
Whiting vs. Smith, 13 Pickering, 364.
Proof of the speaking of either set of the slanderous words charged
sufficient.
2 East. R. 434.
2 Greenl. on Ev. 414
9 Ala. 2. 266.
: 8 Blackf. R. 462.
When the words in themselves are actionable, the law implies malice,
and special malice need not be proved.
3Greenl. on Ev,, 2 418.
Starkie on Slander, 47, 53.
Bodwell vs. Osgood, 3 Pick. 379, 384,
20 1L R. 116, Hoslcy vs. Brooks.
Ieat of passion does not rebut presumptior of malice.
Hosley vs. Brooks, 20111 116.

Conduct and statements of defendant, either beforc or after the slan-
der, may be given in evidence to show malicious intent.
2Greenl. Ev., 2 413

Character of plaintiff may be given in evidence, to rebut presumption
of crime.
2 Greenl. Ev., 3 426.
Harding vs. Burks, 5 Pick, 244.
After foundation is laid, witness may be asked what he understood by
the words spoken. )
2Greenl. Ev. 409, note 1.

It is said that the Court erred in excluding the evidence of Marvin,
Platt, and Dobler. My answer to this is, that the evidence sought to be
given was wholly immaterial. 'The suit in the Circuit Court in which
the perjury is alledged to have been committed, was for a violation of an
ordinance of the town of Warren. The allegation is, that in that suic
Rising committed perjury, in testifying that the polls in the town of
Warren closed at 5 o’clock instead of 4. Whether they closed at 4 or
5 was wholly immaterial in that suit, and Rising could not commit per-
jury in swearing one way or the other.



2

An irregularity in the election of trustees would not avoid an ordi-
nance of the town. The ordinance would be just as valid whether the

polls were closed at 4 or 5 o’clock.

Town of Mevdota vs. Thompson, 20 111, 197.

U. S, Bail vs. Dandridge, 12 Wheaton, 64.
Duaniny vs. New Albany R, R., 1 Carter, 437.
Nociety of Aliddlesea vs. Davis, 2 Mete. 133,
IHouse vs. IHouse, 5 Harris & John. 123,

Before this Court can say that the Court below erred in refusing to
admit that testimony, the record must show not only that the testimony
may have been competent, but that it was competent; not only that the

question whether the polls closed at 4 or 5 o’clock may possibly have
Leen a material one in a suit upon the ordinance, but that it necessarily
was material.

Hough vs. Baldwin, 16 111, 293.
iller vs. Metzger, 16 111, 390.

Some of the counts of declaration have a colloquium, averring that the
evidence of plaintift was material, others not, as to whether that collo-
quinm must be proven as laid.

Vaughn vs. Haven, S John. R. 109.

Niven vs. Mecn, 13 John. R. 48.

Hopkins vs. Beade, 1 Caino’s Cases, 347.
Ward vs. Clark, 2 John. IR. 10.

Harvey vs. Boies, 1 Penn, R, 12,

Naunderson vs. Hubbard, 14 Vermont R. 462,
Wood vs. Seott, 13 Vt. 42,

When plea is pleaded that plaintiff did perjure himself, it cures defect
in colloquium,
Vaugln vs. Havens, S Johns. R. 109.
Drake vs. Corduroy, Crown Cases, 288,
We can perceive ro objection to the matner in which the depositions
are certified. ; GLOVER, COOK & CAMPBELL,.
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S L‘ATL OF ILLINOIS, .
| JO DAVIESS COUNTY. f i

I, RICHARD SEAL, Clerk of th}:on}lty Court,. in_and for said
_ County, do hereby certify that /// 277 2 x/%%/,/ 27—
R - Esq:, whose name appears subscribed to the for regoing  and annexed
instrument, is now, and was at the time of subscribing the same, an
~  acting Justice of the Peace in and for said County, legul‘u]y commis-
T sioned and qualified, and that as such Justice, full faith and credit is
due to all his official acts. And that I am well acquainted with his
hand writing, and verily believe his name subseribed thereto to be gen-
uine, And further that the annexedsaid instrument is executed in
due form, according to the Laws of the State of Illinois.

IN WITNESS \VIIDR]QI1 1 h.ue hereunto set y hand and aftixed the Seal of the said Cowt,

at Galena, this ,L___d ay of g/////// e 1887
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STATE OF ILLINOIS--THIRD GRAND DIVISION.

Supreme Court thereof, April term, 1860."

L

THOMAS HICKS
V8,
ANSON RISING. }
BRIEF OF APPELLANT.

The only point we desire to urge is, that the Court -erred in' excluding
the evidence of Marvin and Platt. This evidence was clearly material,
and ought to have been admitted to go to the jury.. If the matter
sworn to by Rising in the case of the Crustees of .the, Town of Warren
vs. Platt was matrial to the issue in that cause, then the evidence of the
witnesses in the ulander. suit in relation to what Rising’s evidence was
and that it was untrue, tended to show that Rising had comnitted perju-
ry, and was, of course, proper under the 'pleas. of justification. If, on
the contrary, the evidence of Rising in the case of. the Tristees vs. Platt
Was not material to the issue, then, under the general issue, the evidence
was competent and proper to disprove the.allegation:that the defendant
in the slander suit intended to charge that Rising had committed perjury.
As there seems to be no conflict of authority on this subject, it is deemed
unnecessary to cite any except the case of -Darling vs. Banks, 14 IlI;,
46, and the authorities therein cited. The appellant was thus deprived !
of his right to disprove the allegation of .the first four.counts, that he
intended to clim‘ge Rising with having committed perjury. The very
fact that under a good plea of justification.to the first four counts, proof
that the plaintiff below had willfully, corruptly and. falsely sworn to a
matter not material to the issue would :not .be admissable, is a strong:.
reason why such proof should be admitted under the general issue, other-
wise it could not have been proved at all by the defendant below, if the
declaration had contained only the first four counts. W insist, also,
that under the fifth count, which alleges only that Hicks charged Rising
with false swearing, it was campetent for Hicks to prove that Rising did .
swear falsely, although his evidence may not have been material to the -
issue.

It is true that when the plaintiff in the slander suit. alleges that the
defendant Las accused him of perjury, the justification must be as broad
as the charge, and a plea that the defendant swore falsely would not.be
a good justification. Yet it would seem that if the plaintiff alledged that
the defendant had charged that the plaintift' had sworn falsely, it would

be no objection that the justification was broader than the charge. The.
greater would iclude the less, and that part cf the plea which alleges

that the false swearing amounted to perjury, would be.merely surplusage.
Would it have made the plea of justification. as applicable to the first
four counts any worse as 3 plea, if it had contained o statement that
Rising feloniously stole, took and carried away a horse? This would
not, we couceive, have injured the plea.

LELAND & LELAND, for Appellant.
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