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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

EDWARD SWEENEY l :
V8. Indictment for continuing an Obstruotion in
THE PEOPLE, &ec. S a Highway.

ABSTRACT OF RECORD.
2, 6, At Indictment—three counts, all substantially the same.

Road is between NWi% of See. 7, and SW1 Seec. 6, Township 35
Ny R 8, 3d B M.

5 Bail.
6 Motion to quash. "Plea of not guilty.
ey, ¢ Mere recital of the trial.
10 Motion for new trial t'n'crrul.od, and judgment.
11 Twenty days from last day of term, to file bill of exceptions.

Fvidence.

John R. Lewis, Tawn Clerk of town of Freedom, proved record of the
road.
L2 John Whitham posted petition in three of most public places in the
town, on first Tuesday of April, 1859, and made affidavit of the fact,
which ix attached to record of the road.

Sweeney occupies NW4 Sec. 7, in Freedom. There is a road on
the west line of said section. There is a post and board fence in the
centre of the whole half mile of road. Defendant put it there. It is an
obstruction to the travel. He knows the notices for a mecting of the
commissioners, on 3d of May, 1859, at Taylor’s, to consider the petition.
He posted the same in three of the most public places in the town, on
the day of the date thercof.

Plaintift’ offered to read the notice to the jury. Defendant objected.
Objection overrnled and exeeption.
: e A
13 Notice dated 27th of ANew 1859, signed by commissioners, desceribes
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the road and states that the commissioners would meet on the 3d of
May, 1859, at Robert Taylor’s, to consider the petition. (No hour is
mentioned for the meeting).

Whitham further stated that he was at Taylor’s, on 8d of May. Only
H. B. Neff and F. Baldwin, commissioners, were thero. W. T. MeClure,
commissioner, was absent.

Taylor’s house is at one end of the road, and it can all be seen from
the house. Sweeney was there. We all talked about the road. Sweeney
thought it would damage him §300; take away his land and make him
build fence.

No evidence of amount of damages, and they were not decided upon.

Plaintiff put the question: What was said by the two commissioners .
about adjournment? To which defendant objected. Overruled and ex-
ception.

The commissioners proposed to adjourn to Esq. Allen’s office, in
Harding, four miles distant.

Sweeney was there when they first began to talk about adjourning,
but went away.

Commissioners did finally adjourn to meet at Harding, in a week.
There was no announcement of the adjournment, only general talk
about it. Sweeney was not at the meeting at Harding.

H. B. Neff, one of corrmissioners, was at Taylor’s. Determined to ad-
jowrn to Harding, 11th May, 2 o’clock, P. M. There was no written
notice given to Sweeney ot the adjournment, and no record made of the
adjournment.

Petition dated 4th April, 1859. Affidavit of John Whitham and

John Briley, of posting petition on 5th of April.

Order of commissioners making road. Recites posting of the peti-
tion, and that, on the 3d of May, they examined the road, and heard
reasons for and against; first having given riemr days notice of tlic
meeting. Determined on 3d of May to lay out the road.

On 16th of Aay, caused survey to be made.
Survey, plat, and final order dated 1774 of May, 1859.

Order of commissioners, in relation to damages, recites that they laid
out the road on the 11th of May, 1859, and not allowing Sweeney any
damages, dated 17th of May, 1859. x

To the infroduction of all which papers, in relation to said road, the
detendant excepted.

J. C. Delong testified that he was a constable, and read the notice to
Sweeney, to open the road, on 14th of March, 1860. Plaintiff proposed
to read the notice to the jury, and defendant excepted.

Notice dated Tth of March, 1860, recites that commissioners laid the
road 17th of May, 1859, and it was atlirmed on an appeal to supervisors
on 23d of July, 1859,  Copy of order of supervisors attached.
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The road is described as running over lots 1 and 2, NW, T. 35, R. 8.
(No meridian, state, county, or town given in notice).

Appeal papers of Sweeney and others offered, and read under excep-
tion of detendant. Order of supervisors, dated 23d of July, 1860, allow -
ing Sweeney $25 damages.

I1. B. Neft recalled, stated that, on the 8th or 9th of March, 1859, he
tendered $25, in gold, to Sweeney for damages. IHe refused to take it.

The tender was after the notice to remove the tence was executed and
delivered to Delong to serve.
Flaintiff rested their case.

Defendant moved to exclude from the jury the notice to open the
roa:l.  Overruled-—exception.

Plaintift proposed to recall Delong to prove that a copy of notice was
tendered Sweeney, who refused to take it. Defendant objected. Over-
ruled and exeeption.

Delong recalled, stated that he tendered a copy of the notice to
Sweeney, and he refused to take it.
People again rest their case.

The defendant called E. C. Humphrey, who testified that he was pre-
sent at the meeting at Taylor’s, on 8d May, 1859. That Sweeney was
there at first, but got angry and went away one half hour before the ad-
journment.

There was no announcement by commissioners of adjournment.
Sweeney was not at the meeting at Harding, on the 11th of May.
Plaintift’s instructions. Exception to all.

The 2d lays down the law that if Sweeney was notified of the meeting on
3d of May, 1859, and was there claiming damages, and that the commis-
sioners adjourned, without assessing damages, to Esq. Allen’s, at Hard-
ing, then Sweeney is bound in law by said adjournment, aibough
whether he was present at the time of the adjournment or not,

Defendant’s instructions.
To the refusal of the 4th, 8th, and 11th, defendant excepted.

4th. That if commissioners did not, within ten days of the twenty in
which the petition was posted, go upon and view the road, for purpose
of hearing reasons for and against, then the jury should find de-
fendant not guilty.

8th. If fence made betore road laid, and the notice to remove the

same was defective in time of service or manner, or an omission of
county or range, or in any material point made necessary by statute,
then the defendant was not guilty.

L1th. Tt the tender of the $25 was made after the notice to open the
road was executed and delivered to Delong to serve, then the notice was
void, and defendant ought to be acquitted.

BUSHNELL & AVERY,
Attorneys for Plaintiff in Error.



ERRORS ASSIGNED.

1. Overruling motion to quash.

9. In permitting the notice of the Commissioners of the meeting on
3d May, 1859, to consider the petition, to go to the jury.

3. Permitting the witness, John m% about the ad-
journment of that meeting. e

4. Permitting the record of the road to be read to the jury.

5. Allowing notice to open the road to go to the jury.

6. Allowing proceedings of Supervisors to be read to the jury.

7. Overruling motion of defendant below, after the plaintiff’ below
had rested their case, to exclude the notice to open the road from
the jury.

8. Allowing witness Delong to be recalled and testify, after the
People had closed their case.

9, Overruling motion for a new trial.
10. Giving People’s instractions.

11. Refusing :th, Sth, and 11th instructions of defendant below.
BUSHNELL & AVERY,
Ior Plifs. in Lrror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM TIHEREOTF, A. D. 1862.

EDWARD SWEENEY l
8. Indictment for continuing an Obstruction in
THE PEOPLE, &c. | « Highway.

ABSTRACT OF RECORD.

Indictment—three counts, all substantially the same.

Road is hetween NW1 of See. 7, and SW% Sec. 6, Township 85
N.,R. 3 E. 8d P, M.

Bail.

Motion to quash. Plea of not guilty.

J\t[(’l'(‘ recital of the trial.

Motion for new trial overruled, and judgment.

Twenty days from last day of term, to file bill of exceptions.

Tvidence.

John R. Lewis, Town Clerk of town of Freedom, proved record of the
road.
John Whitham posted petition in three of most public places in the

town, on first Tuesday of April, 1859, and made afidavit of the fact
which is attached to record of the road.

b

Sweeney cccupies NW% Sec. 7, in Freedom. There is a road on
the west line of said section. There is a post and board fence in the
centre of the whole half mile of road. Defendant put it there. It is an
obstruction to the travel. He knows the notices for a mecting of' the
commissioners, on 3d of May, 1859, at Taylor’s, to consider the petition.
He posted the same in three ot the most publie places in the town, on
the day of the date thereof.

Plaintift’ oftered to read the notice to the jury. Defendant objected.
Objection overrnled and exception.
) \ 9§

Notice dated 27th ﬁ@q&’»t’, signed by commissioners, describes
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the road and states that tho commissioners would meet on the 8d of
May, 1859, at Robert Taylor’s, to consider the petition. (No hour is
mentioned for the meeting).

Whitham further stated that he was at Taylor’s, on 3d of May. Only
H. B. Neff and F. Baldwin, commissioners, were there. W. T. MeClure,
commissioner, was absent.

Taylor’s house is at one end of the road, and it can all be seen from
thehouse. Sweeney wasthere. We all talked about the road. Sweeney
thought it would damage him 8300; take away his land and make him
build fence.

No evidence of amount of damages, and they were not decided upon.

Plaintiff put the question: What was said by the two commissioners
about adjournment? To which defendant objected. Overruled and ex-
ception.

The commissioners proposed to adjourn to Esq. Allen’s office, in
Harding, four miles distant.

Sweeney was there when they first began to talk about adjourning,
but went away.

Commissioners did finally adjourn to meet at Harding, in a week.
There was no announcement of the adjournment, only general talk:
about it. Sweeney was not at the meeting at Harding.

H. B. Neft, one of commissioners, was at Taylor’s. Determined to ad-
journ to Harding, 11th May, 2 o'clock, P. M. There was no written
notice given to Sweeney of the adjournment, and no record made of the
adjournment.

Petition dated 4th April, 1859. Affidavit of John Whitham and
John Briley, of posting petition on 5th ot April.

Order of commissioners making road. Recites posting of the peti-
tion, and that, on the 3d ot May, they examined the road, and heard
reasons for and against; first having given rienr days notice of the
meeting. Determined on 3d of May to lay out the road.

On 16th of May, caused survey to be made.
Survey, plat, and final order dated 1774 of May, 1859.

Order of commissioners, in relation to damages, recites that they laid

out the road on the 11th of May, 1859, and not allowing Sweeney any
damages, dated 17th of May, 1859.

To the infroduction of all which papers, in relation to said road, the
detendant excepted.

J. C. Delong testified that he was a constable, and read the notice to
Sweeney, to open the road, on 14th of March, 1860. Plaintiff proposed
to read the notice to the jury, and defendant excepted.

Notice dated Tth of March, 1860, recites that commissioners laid the
road 17th of May, 1859, and it was aflirmed on an appeal to supervisors
on 23d of July, 1859. Copy of order of supervisors attached.
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The read is deseribed as running over lots 1 and 2, NW%, T. 85, R. 3.
(No meridian, state, county, or town given in notice).

Appeal papers of Sweeney and others offered, and read under excep-
tion of defendant. Order of supervisors, dated 23d of J uly, 1860, allow -
ing Sweeney $25 damages.

11. B. Neft recalled, stated that, on the Sth or 9th of March, 1859, he
tendered $25, in gold, to Sweeney for damages. Ie refused to take it.

The tender was after the notice to remove the fence was executed and -
delivered to Delong to serve.
Plaintift rested their case.

Defendant moved to exclude from the jury the notice to open the
roa:l. - Overruled-—exception.

Plaintift proposed to recall Delong to prove that a copy of notice was
tendered Sweeney, who refused to take it. Defendant ohjected. Over-
ruled and exception.

Delong recalled, stated that he tendered a copy of the notice to
Sweeney, and he refused to take it.
People again rest their case.

The defendant called E. €. Humphrey, who testified that he was pre-
sent at the meeting at Taylor’s, on 3d May, 1859. That Sweeney was

there at first, but got angry and went away one half hour before the ad-
journment,

There was no announcement by commissioners of adjournment.
Sweeney was not at the meeting at Harding, on the 11th of May.

Plaintift’s instructions. Exception to all.

The 2dlays down the law that if Sweeney was notified of the meeting on
3d of May, 1859, and was there claiming damages, and that the commis-
sioners adjourned, without assessing damages, to Esq. Allen’s, at Hard-
ing, then Sweeney is bound in law by said adjournment, § 3
whether hie was present at the time of the adjournment or not.

Defendant’s instructions.
To the refusal of the 4th, Sth, and 11th, defendant excepted.

4th. That if commissioners did not, within ten days of the twenty in
which the petition was posted, go upon and view the road, for purpose
of hearing reasons for and against, then the jury should find de-
fendant not guilty.

8th. If fence made betfore road laid, and the notice to remove the

same was defective in time of service or manner, or an omission of
county or range, or in any material point made necessary by statute,
then the defendant was not guilty.

L1th. It the tender of the $25 was made after the notice to open the
road was executed and delivered to Delong to serve, then the notice was
void, and defendant ought to be acquitted.

‘ BUSHNELL & AVERY,
Attorneys for Plaintiff in Error.



ERRORS ASSIGNED.

1. Overruling motion to quash.

9. In permitting the notice of the Commissioners of the meeling on
3d May, 1859, to consider the petition, tg,go,t the jury.

.. ) o i

3. Permitting the witness, John “to testify about the ad-
journment of that meeting.

4. Permitting the record of the road to be read to the jury.

5. Allowing notice to open the road to go to the jury.

6. Allowing proceedings of Supervisors to be read to the jury.

7. Overruling motion of defendant below, after the plaintiff below
had rested their case, to exclude the notice to open the road from
the jury.

8. Allowing witness Delong to be recalled and testify, after the
Pecople had closed their case.

9. Overruling motion for a new trial.
10. Giving People’s instructions.

11. Refusing 4th, Sth,and 11th instructions of defendant below.
BUSIHNELL & AVERY,
For Plffs. in [rror.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF,; A. D. 1862,

V8.

THE PEOPLE, &e.

Indictment for continwing an Obstructon in

EEWARD SWEENEY
a Highway.

POINTS AND AUTHORITIES.

The counsel for appellant moved the Court below to quash the indict-
ment, which motion was overruled. (Rec.p.8.) We insist the motion
to quash should have been sustained, for the following reasons, viz. :

1st. The 1st count is double, containing two distinct offences—thg
obstruction and the continuance of an obstruction. The language of the
statute is in the disjunctive, © inconvenient or dangerous.” The indicts
ment contains both ; this is fatal.
Miller vs. State, 5 Howard, 250.
Com. vs. Teck, 20 Pick. 356.
2d. The indictment no where alleges a notice to remove the obstruc-
tion. If it was necessary to prove a notice as material fact, it was
necessary to allege it. This is too familiar a principle of law to admit
of argument or need authorities.

3d. The indictment nowhere shows at what term of Conrt it was found
and presented. No words nced be wasted upon this point, it is clearly
fatal.

The indictment is fatal in this: It alleges the continuance to be on
the 1st day of January, 1862, without any allegation as to the length of
time it was continued. The obstruction and continuance being alleged
to be on a certain day without a continuance. No evidence of a con-
tinnance could be received but such as took placo on that day. The
indictment should have alleged a continuance from onc certain day to
another.

N )
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We call the attention of your Honors to the fact that the Record no-
where shows that the indictment was returned into Court, and presented
by the grand jurors in open Court. To this objection there can be no
answer.

State vs. Glover, 3 Iowa, 249,

This Court has decided in Gardner vs. T'he Penple, 8 Scam. 85, that
the Record must show that the grand jury returned the indictment in
open Court, endorsed ‘“a true bill.” In this case no such thing appears
of Record.

The second error assigned, relates to the notice of the Commissioners
of their meeting after receiving the petition.

Act I'eb. 12, 1857, (Sess. laws, p. 46,) Scates, Treat, and Blackwell’s,
page 366, provides that the Commissioners shall give at least eight days
previous notice of their meeting to consider the petition.

This notice was dated and posted 27th April, and fixed the 3d day
of May for the meeting. By counting both the 27th of April and 8d of
May, there will be but seven days notice, and according to the usual
construction of such statutes, counting one day and not the other, there
would be but six days notice.

There is no hour of the day specified for the meeting. The statute
says the notice must state ¢ the teme when and place where” the meeting
will be held. If the law does not require a definite time of day to be
mentioned, then the Commissioners could meet on any hour in the 24,
and their action would be legal, and persons opposing the road would be
obliged to wait all day and watch the arbitrary proceedings of the Com-
missioners.

When private property is taken for public use, the law must bestrictly
followed and strictly construed. The mere presence of of Sweeney for
a short time on the 8d of May, when only two Commissioners were
there, and no business done, the meeting not being called to order,
“nothing but a general talk,” and Sweeney’s leaving an half an hour
before the persons present separated, and there being no announcement
of an adjournment, and there being no record of the adjournment, will
not amount to a waiver of the defects of the notice.

4th. The evidence of the proceedings of the Commissioners should be
in writing. The law provides, Scates’ Statute, page 354, Sec. 5, that the
order of the Commissioners, laying the road, shall be recorded. Every
material thing necessary to be done by the Commissioners, should be
coutained in the written order. If the officers wish to adjourn from
time to time, they should make a record of the fact. Unless they do,
they lose their jurisdiction, and their power ceases.

The order in this case, (page 16,) recites the determination to lay out
the road on the 8d of May, although the order was not signed until
the 17th.

Sl
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We therefore think the Court erred in permitting the plaintiff below
to prove by parol the adjournment of the meeting on the 3d of May,
because thelaw requires such fact to be recorded, and because in this case
it contradicts the Record itself. This road record ‘does not contain a
word about any meeting on the 11th of May. It is shown by verbal
testimony. The order in relation to damages mentions the meeting on
the 11th, and contradicts the order for the road in stating that they de-
termined to lay out the road on the 11th, the order stating that it was
done on the 3d.

5th, What is said on the 2d and 3d errors assigned, will apply to the
4th, as showing why the Record was not sufficient. In addition, how-
ever, we call attention to the fact that the order states that all the
business of the Commissioners was done on the 3d May, (the 11th is not
mentioned at all,) except getting a survey made on the 16th, and execut-
ing the order onthe 17th.

It is absolutely necessary that some order should be made concerning

damages. There is no such order applicable to the meeting on the 3d

of May, as set forth in the order for the road. An order about damages
describing a road, laid out at a meeting on the 11th May, cannot, by any
system of mutations, be made applicable to an order for a road -estab-
lished by record of the 3d.

6th. Notice ““ B,” page of Record 23, is defective, in mot stating the

meridian in its description of the road.

7th. The proceeding of the Supervisors on appeal ought not to have
been allowed to go the jury.

It proves nothing, unless it would be to rebut any cvidence of the
defendant below to show that it was still pending. It only aflirms the
order of the Commissioners, and as long as the defendant below did not
seek to make any use of the appeal record, it had no bearing whatever
on the validity of the road.

8th. The law requires the notice to open the road to be given by co)y.
Scates’ Statutes, p. 357, Sec, 24.
Case vs Thompson, 6 Wend. 634,
9th After the plaintift below had rested their case, it was contrary to
the practice in criminal cases to allow the People to open their case and
‘cure defects by additional testimony, especially if it was done under a
motion of the defendant, as in this case, to exclude the evidence from
the jury.

10th. The argument, under the 2d and 3d points, is applicable to
the 10th error assigned. (See Abstract page 33.)



4

11th. The 4th, 8th, and 11th instructions of defendants below refused
by the Court assert the law to be,—

“ Lourth—That it is the duty of Commissioners to go upon and view
the road, and hear reasons for and against, within ten days after the 20
in which the petition is posted.”

Page 333, Secs. 1, 2, and 3, of Scates, Treat and Blackwell's Statute.

The only evidence about the view was simply, that two of the Com-
missioners were at one end of the road, % of a mile long, at the meeting at
Taylor’s 3d May.

The Commissioners were incompetent to do Justice to the public and
individual’s interest, without a careful personal survey of the whole line
of road, and the law makes it imperative that they should make such
examination.

Liighth—In support of the law, as stated in Sth (refused) instruction,
it is only necessary to refer to the general rule of strictly construing and
strictly following all statutes which provide for taking private property
for public use. Any material defect ought to vitiate the proceedings, as
much 8o as in the assessment and collection of taxes. In this case no
meridian was mentioned in the notice, and it was impossible to determine
from the notice itselt where the road was situated, or what road it was.

Eleventh instruction (refused) was based upon the proof, (page 28 of
Record,) that the notice to remove the fence was exceuted and delivered
by the Commissioners to Delong, to serve before the tender was made.

The Commissioners could not take a step towards opening the road,
until the damages were paid or tendered. Any action of that kind
would be void.  Then this notice was premature, and it was the duty of
the Commmissioners to have made another after notice of the tender.

ARBY, AVERY & BUSIINELL,
At ys for Pl in Forror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862

. a Iighway.

EDWARD SWEENEY | 7, 7;0ment for continuing an obstruction in
THE PEOPLE, &c.

POINTS AND ARGUMENTS FOR THE PEOPLE.

We submit this case on behalf of the People upon the points made
by the plaintiff in error. d

Tt is true, that a motion to quash was made by the plaintiff in error,
but it was made ore fenus, and was pro forma wholly, the mover de-
clinining to point out any objection to the indictment, or to argue his
motion. This practice has grown into great abuse upon the Circuit, and
should be discouraged by this Court, by settling the rulein this case,
that the party, by such a motion, without specific points or argument
made, should secure no advantage, nor be allowed to fish for errors af-
ter plea and trial., <

Ttis a matter of discretion whether an indictment shall be quashed.
It is not ew debito justitie. “The Court may quash for insufficiency, or
put the party to his motion in arrest, and where the question is doubt-

ful, the first remedy will be refused.

Wharton's American Crim. Law, 131.
People v, Eckfer, 7 Cowen Rep. 535.
State v. Hagaonen, 1 Green Rep. (N. J.) 314.

The plaintiff in error having failed to make a specific assignment of
defects in the indictment, and not having moved in arrest, is barred
tfrom claiming errors now therein.

Answer to Sweeney’s 1st point :

The 1st count is not double.  The indictment is founded on sec. 134,
page 397, Scates’ Statute. A. may obstruct and be indicted ; so he may
be indicted for continuing, if he suffers a continuance. So B. may after-
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wards take possession of the property, and by suffering A.’s obstruction
to continue, may be indictable. In such case, the indictment should
-only charge B. with continning the obstruction, and it would not be neces-
sary to charge who made the obstruction. The Court will see, on inspec-
tion, that the first count charges that the obstruction rendered the road
“¢snconvient to pass.” The 2d count is in the conjunctive, using the
words, ¢ inconvenient ANp dangerous to pass.” The 3d count is in the
same language as the 1st: ‘inconvenient to pass.”

The 1st and 3d counts are not liable, in fact, to the objection made,
and the 2d count is in the conjunctive, while the statuteis in the disjunc-
tive, which is proper.

Wharton's Crim. Law, 81.

Where there is one count good, and some bad ones, and a general ver-

dict of guilty, as in this case, no error lies upon the bad counts.

Wharton's Crim. Law, 113,
Curtis v, People, Breese Rep. 200.
Townsend v, People, 3 Scam. 329.
Holliday v. People, 4 Gilm. 113.

Answer to Sweeney’s 2d point :
Sec. 134, Scates’ Statute, page 397, defines the offence, and does not
provide for any notice to be given to remove the obstruction.

Sece. 24, Scates’ Statute, page 857, provides for a notice in case the
road passes through “inclosed, cultivated, or improved lands.” This is
an exception made by a different statute from that creating the oftense.
It there be an exception in the same clause of the act which creates the
offense, the indictment must show affirmatively that the defendant does
not come within the exception; but if the exception or proviso (as in
this case) be in a subsequent clause or statute, or if in the same section,
and not incorporated with the enacting clause by any words of refer-
ence, it is in that case matter of defence, and need not be either averred
or negatived in the pleading. The law on this point is well settled.

Lequat v. People, 11 Ills. 330.
Metzker v. People, 14 111s. 102.

The Record shows that Sweeney’s land was improved, so the notice
had to be proved, but not alleged in the indictment.

Answer to Sweeney’s 3d point:

The indictment in the record shows that it was found and presented
at the February Term of the Circuit Court, A. »n. 1862.

It is not necessary, in an indictment for continuing an obstruction of
a road, to allege any particular length of time that it was continued
obstructed. The offence is complete the very first moment after the
obstruction is made. The indictment alleges that he, on Jan. 1, 1862,
“ did continue to obstrnct,” and is all-sufficient in this respect.
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But at all events, such an objection being an omission of mere form,
is like that of Curtis v. People, Breese 197, where it was held the ob-
jection must be made before trial. Sece also

Conolly ». People, 3 Scam. 477.
Stone v. People, 2 Scam. 333.
Scates’ Statute, p. 403, 3 162, 163.

The Record does show that the indictment was returned and presented
by the grand jurors in open Court.

The 2d error assigned relates to the notice of the Commissioners.

The act of Feb. 12th, 1857, Scates’ Statute, page 366, provides for
8 days’ notice. Although 8 days’ notice had not elapsed, yet we insist that
it is waived by the appearance and acts of Sweency before the Commis-
sioners on the 3d May. The rule of law is well settled, that all irregu-
larities in process or proceedings are cured, cither by appearance or by
taking any subsequent step in the cause without objection.

Beecher ef al. v. James et. al. 2 Scam. 463.
Duncan v. Fletcher, Breese, 323.

Frink ». Flannigan, 1 Gilm. 38.

Norton ¢ al. v. Dow et al. 5 Gilm. 461.

The Record shows that Sweeney was present before the Commission-
ers on the 3d May, claiming and specifying the extent of his damages,
and not one word of objection that he had not had the 8 days’ notice re-
quired by statute.

The notice is sufficiently definite as to time of meeting. It would be
frivolous to argue the point made, that the notice is bad because it did
not show what hour they were to meet on May 3d.

Two Commissioners only were present on the 3d of May. That was
all the law required for the purposes of that mecting. Sec. 8, Scates’
Statute, page 353, uses the language, “they or a majority of them”
shall examwine the route and hear reasons pro and con., &e. But it re-
quires perhaps all to sign the order establishing the road, and this was
done by all it this case—the absentee concurring on the 11th May in
all of the proceedings of the other two on the 3d May.

The proof shows that on the 8d May Sweeney was present, and that
the Commissioners then adjourned to May 11th, and if Sweeney did
not stay to hear of the adjournment, it is his own fault. IIe was be-
fore the tribunal of his own motion, not objecting to want of time in
the notice which brought him there, and was bound by the adjowrnment,
and was not entitled to any new mnotice of the adjournment.  The law
cited on the other side only requires the final order establishing the
road to be made by the Commissioners. The law nowhere requires
them to keep any record of adjournments, and so it was no error to show
the actual fact of adjournment by parol.

Sufficient is this for the 2d, 3d and 4th errors asssigned.



Answer to Sweeney’s 5th point:

There was no law requiring the Commissioners, who met on May 3d
to view the road and hear reasons for and against it, to make an order
assessing the damages on that day.

In regard to the notice to Sweeney to remove his fenee, it is suffici-
ently certain in regard to the description of the road : a general noticeis
all the law requires.

A 20 TIL., 420.

Courts take notice ex-officio of meridians, &e.
Greenleaf’s Evi., chap. 2, 24,5,6.

This we regard as a sufficient answer to the 5th error assigned.

Answer to the 6th error assigned :

The proceedings of the Supervisors on an appeal taken by Sweeney
himself were properly admitted to go to the jury, for the reason that
the appeal superseded or suspended the road made by the Commission-
ors until the Supervisors made their order in the premises.

24 111, 38.

It may have been rebutting evidence, but this cannot be assigned for
error.

Sce. 28, Scates’s Statute, page 857, requires 60 days’ notice in writing
to remove fence to be givenjwhere the road laid runs through improved
lands. It requires a service by copy left with the person; but how if
the person refuses to take the copy ? The law nowhere provides for
copy to be left at his residence. It he refuses to take the copy, it may
be read to him, and it is idle to argue that such a notice is not good.
The Record shows that Sweeney refused to take the notice, copies of
which Delong, the Constable, had to serve on him, and thereupon the
notice wasread to Sweeney.

But it is said, in the 8th error assigned, that the Court erred in suffer-
ing the People to recall Delong for that purpose, after the People had
rosted their case. In full answer to this point, we say that this rests
solely in the discretion of the Court, and cannot be assigned for error.
We cite two cases direetly in point, viz:

- Russell v. Martin, 2 Scam. 493.
Bloom v. Gardner, Breese, 63.

In regard to the 9th error assigned, we have only to say that there is
nothing in the Record showing that a mnew trial ought to have been
granted, nor does the plaintiffin error point out any.

We submit that the instructions given by the Court below on behalf
of the People, state the law of the case fairly and correctly.

We think the Court properly refused the defendant’s 4th, 8th and 11th
instructious. In regard to the 4th, we submit that the law providing
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for the Commissioners to go upon and view the land and hear rea-

sons, &e., within ten days afterthe expiration of the 20 days as provided
in See. 3, Scates’ Statute, page 353, is merely directory.
20 IIL. 420.

The 8th instruction was properly refused because it left the jury to
pass upon what was a legal noitce in respect to removal of tences, and
did not mect the case made in proof, that Sweeney refused to be served
with a copy of the notice by Delong, or had waived the benefit of any
such objection, if good even, by his subsequent acts.

The 11th instruction was properly refused, because it is immaterial as
to the time when the notice was delivered to Delong to serve. The
time the notice was actually served, or attempted to be served or read,
was only material in that view, and not the date of the notice. The
proof shows the service of the notice was made on the 14th March, 1860,
and the tender of the money by Neff was made Sth or 9th March, 1859.

This is one of the many cases of an attempt to overturn a road by
the sheerest technicalities, which this Courf has on many occasions said
would meet with no indulgence at their hands.

D. P. JONES & O. C. GRAY,
Attorneys for the People.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 1862

Indictment for continuing an obstruction i
o Highway.

V8.

EDWARD SWEENEY%
THE PEOPLE, &c.

POINTS AND ARGUMENTS FOR THE PEOPLE.

We submit this case on behalf of the People upon the points made
by the plaintift in error.

It istrue, that a motion to quash was made by the plaintiff in error,
but it was made ore Zenus, and was pro forma wholly, the mover de-
clinining to point out any objection to the indictment, or to argue his
motion. This practice has grown into great abuse upon the Circuit, and
should be discouraged by this Court, by settling the rule in this case,
that the party, by such a motion, without specific points or argument
made, should secure no advantage, nor be allowed to fish for errors af-
ter plea and trial. -

It is a matter of discretion whether an indictment shall be quashed.
It is not ex debito justitice. ‘The Court may quash for insufficiency, or
put the party to his motion in arrest, and where the question is doubt-
ful, the first remedy will be refused.

Wharton's American Crim. Law, 131.
People v. Eckfer, 7 Cowen Rep. 635.
State ». Hagaonen, 1 Green Rep. (N. J.) 314

The plaintiff in exror having failed to make a specific -assignment of
detects in the indictment, and not having moved in arrest, is barred
from claiming errors now therein.

Answer to Sweeney’s 1st point:

The 1st count is not double. The indictment is founded on sec. 134,
page 397, Scates’ Statute. A. may obstruct and be indicted ; so he may
be indicted for continuing, if he suffers a continuance. So B. may after-
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wards take possession of the property, and by suffering A.’s obstruction
to continue, may be indictable. In such case, the indictment should
only charge B. with continuing the obstruction, and it would not be neces-
sary to charge who made the obstruction. The Court will see, on inspec-
tion, that the first count charges that the obstruction rendered the road
““gnconvient to pass.” The 2d count is in the conjunctive, using the
words, ¢ inconvenient ANp dangerous to pass.” The 3d count is in the
same language as the 1st: “inconvenient to pass.”

The 1st and 3d counts are not liable, in fact, to the objection made,
and the 2d count is in the conjunctive, while the statute is in the disjunc-
tive, which is proper.

Whartoun's Crim. Law, 81.

‘Where there is one count good, and some bad ones, and a general ver-

dict of guilty, as in this case, no error lies upon the bad counts.

Wharton's Crim. Law, 118,
Curtis v, People, Breese Rep. 200.
Townsend v. People, 3 Scam. 329.
Holliday v. People, 4 Gilm. 113.

Answer to Sweeney’s 2d point :
Sec. 134, Scates’ Statute, page 397, defines the offence, and does not
provide for any notice to be given to remove the obstruction.

Sec. 24, Scates’ Statute, page 357, provides for a notice in case the
road passes through “inclosed, cultivated, or improved lands.” This is
an exception made by a different statute from that creating the oftense.
It there be an exception in the same clause of the act which creates the
offense, the indictment must show affirmatively that the defendant does
not come within the exception; but if the exception or proviso (as in
this case) be in a subsequent clause or statute, or if in the same section,
and not incorporated with the enacting clause by any words of refer-
ence, it is in (hat case matter of defence, and need not be either averred
or negatived in the pleading. The law on this point is well settled.

Lequat v. People, 11 Ills. 330.
Metzlcer v. People, 14 111s.102.

The Record shows that Sweeney’s land was improved, so the notice
had to be proved, but not alleged in the indictment.

Answer to Sweeney’s 3d point:

Che indictment in the record shows that it was found and presented
at the February Term of the Circunit Court, A. ». 1862.

It is not necessary, in an indictment for continuing an obstruction of’
a road, to allege any particular length of time that it was continued
obstructed. The offence is complete the very first moment after the
obstruction is made. The indictment alleges that he, on Jan. 1, 1862,
“¢ did continue to obstruct,” and is all-sufficient in this respect.
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But at all events, such an objection being an omission of mere form,
is like that of Curtis ». People, Breese 197, where it was held the ob-

jection must be made before trial. See also

Conolly v. People, 3 Scam. 477.
Stonev. People, 2 Scam. 333.
Scates' Statute, p. 403, g 162, 163.

The Record does show that the indictment was returned and presented
by the grand jurors in open Court.

The 2d error assigned relates to the notice of the Commissioners.

The act of Feb. 12th, 1857, Scates’ Statute, page 366, provides for
8 days’ notice. Although 8 days’ notice had not elapsed, yet we insist that
it is waived by the appearance and acts of Sweeney before the Commis-
sioners on the 3d May. The rule of law is well settled, that all irregu-
larities in process or proceedings are cured, either by appearance or by
taking any subsequent step in the cause without objection.
Beecher ef al. v. James et al. 2 Scam. 463.
Duncan v. Fletcher, Breese, 323.

Frink v. Flannigan, 1 Gilm. 38.
Norton et al. v. Dow et al. 5 Gilm. 461.

The Record shows that Sweeney was present before the Commission-
ers on the 3d May, claiming and specifying the extent of his damages,
and not one word of objection that he had not had the 8 days’ notice re-
quired by statute.

The notice is sufficiently definite as to time of mceting. It would be
frivolous to argue the point made, that the notice is bad because it did
not show what hour they were to meet on May 3d.

Two Commissioners only were present on the 3d of May. That was
all the law required for the purposes of that meeting. Sec. 3, Scates’
Statute, page 853, uses the language, they or a majority of them”
shall examine the route and hear reasons pro and con., &c. But it re-
quires perhaps all to sign the order establishing the road, and this was
done by all i this case—the absentee concurring on the 11th May in
all of the proceedings of the other two on the 3d May.

The proof shows that on the 3d May Sweeney was present, and that
the Commissioners then adjourned to May 11th, and if Sweeney did
not stay to hear of the adjournment, it is his own fault. e was be-
fore tho tribunal of his own motion, not objecting to want of time in
the notice which brought him there, and was bound by the adjournment,
and was not entitled to any new notice of the adjournment. —The law
cited on the other side only requires the final order establishing the
road to be made by the Commissioners. The law. nowhere requires
them to keep any record of adjournments, and so it was no error to show
the actual fact of adjournment by parol.

Sufficient is this for the 2d, 3d and 4th errors asssigned.



Answer to Sweeney’s 5th point:

There was no law requiring the Commissioners, who met on May 3d
to view the road and hear reasons for and’against it, to make an order
assessing the damages on that day.

In regard to the notice to Sweeney to remove his fence, it is suffici-
ently certain in regard to the description of the road: a general noticeis

all the law requires.
20 TIL., 420.

Courts take notice ex-officio of meridians, &e.
Greenleaf’s Evi., chap. 2, 24,5,0.

This we regard as a sufficient answer to the 5th error assigned.

Answer to the 6th error assigned:

The proceedings of the Supervisors on an appeal taken by Sweeney
himself were properly admitted to go to the jury, for the reason that
the appeal superseded or suspended the road made by the Commission-

ers until the Supervisors made their order in the premises.
24 111, 38.

Tt may have been rebutting evidence, but this cannot be assigned for
CITOT.

See. 28, Scates’s Statute, page 357, requires 60 days’ notice in writing
to remove fence to be givenjwhere the road laid runs through improved
lands. It requires a service by copy left with the person; but how if
the person refuses to take the copy? The law nowhere provides for
copy to be left at his residence. It he refuses to take the copy, it may
be read to him, and it is idle to argue that such a notice is not good.
The Record shows that Sweeney refused to take the mnotice, copies of
which Delong; the Constable, had to serve on him, and thereupon the
notice wasread to Sweeney.

But it is said, in the 8th error assigned, that the Court erred in suffer-
ing the People to recall Delong for that purpose, after the People had
rested their case. In full answer to this point, we say that this rests
solely in the discretion of the Court, and cannot be assigned for error.
We cite two cases direetly in point, viz:

Russell ». Martin, 2 Scam. 493.
Bloom v. Gardner, Breese, 63.

In regard to the 9th error assigned, we have only to say that there is
nothing in the Record showing that a new trial ought to have been
granted, nor does the plaintiffin error point out any.

We submit that the instructions given by the Court below on behalf
of the People, state the law of the case fairly and correctly.

We think the Court properly refused the defendant’s 4th, 8th and 11th
instructious. In regard to the 4th, we submit that the law providing
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for the Commissioners to go upon and view the land and hear rea-
sons, &c., within ten days after the expiration of the 20 days as provided

in Sec. 3, Scates’ Statute, page 353, is merely directory.
20 IIL. 420.

The 8th instruction was properly refused because it left the jury to
pass upon what was a legal noitce in respect to removal of fences, and

* did not meet the case made in proof, that Sweeney refused to be served

with a copy of the notice by Delong, or had waived the benefit of any
such objection, if good even, by his subsequent acts.

The 11th instruction was properly retused, because it is immaterial as
to the timeavhen the notice was delivered to Delong to serve. The
time theotice was actually served, or attempted to be served or read,
was only mgterial in that view, and not the date of the notice. The
proof shots the service of the notice was made on the 14th March, 1860,
and the-tender of the money by Neff was made Sth or 9th March, 1859.

This: is one of the many cases of an attempt to overturn a road by
the sheerest technicalities, which this Court has on many occasions said
would meet with no indulgence at their hands.

D. P. JONES & O. C. GRAY,
Lttorneys for the DPeople.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862

EDWARD SWEENEY l

ws Indictment for co77.z§z'7_ming an obstruction in
THE PEOPLE, &c. } o Highway.

POINTS AND ARGUMENTS FOR THE PEOPLE.

We submit this case on behalf of the People upon the points made
by the plaintiff in error.

It is true, that a motion to quash was made by the plaintiff in error,
but it was made ore tenus, and was pro forma wholly, the mover de-
clinining to point out any objection to the indictment, or to argue his
motion. This practice has grown into great abuse upon the Circuit, and
should be discouraged by this Court, by settling the rule in this case,
that the party, by such a motion, without specific points or argument
made, should secure no advantage, nor be allowed to fish for errors af-
ter plea and trial. <

Ttis a matter of discretion whether an indictment shall be quashed.
It is not ex debito justitie. The Court may quash for insufficiency, or
put the party to his motion in arrest, and where the question is doubt-
ful, the first remedy will be refused.

Wharton's American Crim. Law, 131.
People v. Eckfer, 7 Cowen Rep. 535.
State ». Hagaonen, 1 Green Rep. (N. J.) 314.

The plaintiff in error having failed to make a specific assignment of
defects in the indictment, and not having moved in arrest, is barred
from claiming errors now therein.

Answer to Sweeney’s 1st point:

The 1st count is not double. The indictment is founded on sec. 134,
page 397, Scates’ Statute. A. may obstruct and be indicted ; so he may
be indicted for continuing, if he suffers a continuance. So B. may after-
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wards take possession of the property, and by sufferipg A.’s opstruction
to continue, may be indictable. In such case, the jndictment should
only charge B. with continuing the obstruction, and it would not be neces-
sary to charge who made the obstruction. The Court will see, on inspec-
tion, that the first count charges that the obstruction rendered the road
‘¢ gnconvient to pass.” The 2d count is in the conjunctive, using the
words, ¢“inconvenient ANp dangerous to pass.” The 3d count is in the
same language as the Ist: “inconvenient to pass.”

The 1st and 3d counts are not liable, in fact, to the objection made,
and the 2d count isin the conjunctive, while the statuteis in the disjunc-
tive, which is proper.

Wharton's Crim. Law, 81.

Where there is one count good, and some bad ones, and a general ver-

dict of guilty, as in this case, no error lies upon the bad counts.

Wharton’s Crim. Law, 118.
Curtis v, People, Breese Rep. 200.
Townsend v. People, 3 Scam. 329.
Holliday ». People, 4 Gilm. 113.

Answer to Sweeney’s 2d point :

Sec. 134, Scates’ Statute, page 397, defines the offence, and does not
provide for any mnotice to be given to remove the obstruction.

See. 24, Scates’ Statute, page 357, provides for a notice in case the
road passes through “inclosed, cultivated, or improved lands.” This is
an exception made by a different statute from that creating the oftense.
It there be an exception in the same clause of the act which creates the
offense, the indictment must show affirmatively that the defendant does
not come within the exception ; but if the exception or proviso (as in
this case) be in a subsequent clause or statute, or if in the same section,
and not incorporated with the enacting clause by any words of refer-
ence, it is in that case matter of defence, and need not be either averred
or negatived in the pleading. The law on this point is well settled.

Lequat v. People, 11Ills. 330.
Metzler v. People, 14 I1ls. 102.

The Record shows that Sweeney’s land was improved, so the notice
had to be proved, but not alleged in the indictment.

Answer to Sweeney’s 3d point:

The indictment in the record shows that it was found and presented
at the February Term of the Circuit Court, A. n. 1862.

It is not necessary, in an indictment for continuing an obstruction of
aroad, to allege any particular length of time that it was continued
obstructed. The offence is complete the very first moment after the
obstruction is made. The indictment alleges that he, on Jan. 1, 1862,
“¢ did continue to obstruct,” and is all-suflicient in this respect.

[
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But at all events, such an objection being an omission of mere form,
s like that of Curtis ». People, Breese 197, where it was held the ob-
jection must be made before trial. See also

Conolly ». People, 3 Scam. 477,
Stone v. People, 2 Scam. 333.
Scates' Statute, p. 403, 3 162, 163.

The Record does show that the indictment was returned and presented
by the grand jurors in open Court.

The 2d error assigned relates to the notice of the Commissioners.

The act of Feb. 12th, 1857, Scates’ Statute, page 366, provides for
8 days’ notice. Although 8 days’ notice had not elapsed, yet we insist that
it is waived by the appearance and acts of Sweeney before the Commis-
sioners on the 3d May. The rule of law is well settled, that all irregu-
larities in process or proceedings are cured, either by appearance or by
taking any subsequent step in the cause without objection.

Beecher e al. v. James et al. 2 Scam. 463.
Duncan v. Fletcher, Breese, 323.

Frink v. Flannigan, 1 Gilm. 38.

Norton ¢ al. v. Dow et al. 5 Gilm. 461.

The Record shows that Sweeney was present before the Commission~
ers on the 3d May, claiming and specifying the extent of his damages,
and not one word of objection that he had not had the 8 days’ notice re-
quired by statute.

The notice is sufficiently definite as to time of meeting. It would be
frivolous to argue the point made, that the notice is bad because it did
not show what hour they were to meet on May 3d.

Two Commissioners only were present on the 3d of May. That was
all the law required for the purposes of that mecting. See. 3, Scates’
Statute, page 853, uses the language, they or a majority of them”
¢hall examine the route and hear reasons pro and con., &e. But it re-
quires perhaps all to sign the order establishing the road, and this was
done by all i this case—the absentee concurring on the 11th May in
all of the proceedings of the other two on the 3d May.

The proof shows that on the 8d May Sweeney was present, and that
the Commissioners then adjourned to May 11th, and if Sweeney did
not stay to hear of the adjournment, it is his own fault. IIe was be-
fore (ho tribunal of his own motion, not objecting to want of time in
the notice which brought him there, and was bound by the adjournment,
and was not entitled to any new notice of the adjournment.  The law
cited on the other side only requires the final order establishing the
voad to be made by the Commissioners. The law nowhere requires
them to keep any record of adjournments, and so it was no error to show
the actual fact of adjournment by parol.

Sufficient is this for the 2d, 3d and 4th errors asssigned.



Answer to Sweeney’s 5th point:

There was no law requiring the Commissioners, who met on May 3d
to view the road and hear reasons for and against it, to make an order
assessing the damages on that day.

In regard to the notice to Sweeney to remove his fence, it is suffici-
ently certain in regard to the description of the road: a general noticeis

all the law requires.
20 111, 420.

Courts take notice ex-officio of meridians, &e.
Greenleaf’s Evi., chap. 2, 24,5,0.

This we regard as a sufficient answer to the 5th error assigned.

Answer to the 6th error assigned:

The proceedings of the Supervisors on an appeal taken by Sweeney
himself were properly admitted to go to the jury, for the reason that
the appeal superseded or suspended the road made by the Commission- -
ers until the Supervisors made their order in the premises.

24 111, 38.

It may have been rebutting evidence, but this cannot be assigned for
€error.

Sce. 28, Scates’s Statute, page 857, requires 60 days’ notice in writing
to remove fence to be givenfwhere the road laid ruus through improved
lands. It requires a service by copy left with the person; but how if
the person refuses to take the copy? The law nowhere provides for
copy to be left at his residence. Ithe refuses to take the copy, it may
be read to him, and it is idle to argue that such a notice is not good.
The Record shows that Sweeney refused to take the notice, copies of
which Delong, the Constable, had to serve on him, and thereupon the
notice wasread to Sweeney.

But it is said, in the 8th error assigned, that the Court erred in sufter-
ing the People to recall Delong for that purpose, after the People had
rested their case. In full answer to this point, we say that this rests
solely in the diseretion of the Court, and cannot be assigned for error.
We cite two cases direetly in point, viz:

Russell . Martin, 2 Scam. 493.
Bloom v. Gardner, Breese, 63.

In regard to the 9th error assigned, we have only to say that there is
nothing in the Record showing that a new trial ought to have been
granted, nor docs the plaintift in error point out any.

We submit that the instructions given by the Court below on behalf
of the People, state the law of the case fairly and correctly.

We think the Court properly refused the defendant’s 4th, 8th and 11th
instructious. In regard to the 4th, we submit that the law providing



5

for the Commissioners to go upon and view the land and hear rea-
sons, &ec., within ten days after the expiration of the 20 days as provided

in Sec. 3, Scates’ Statute, page 853, is merely directory.
20 III. 420.

The 8th instruction was properly retfused because it left the jury to
pass upon what was a legal noitce in respect to removal of fences, and
did not mect the case made in proof, that Sweeney refused to be served
with a copy of the notice by Delong, or had waived the benefit of any
such objection, if good even, by his subsequent acts. )

The 11th instruction was properly retused, because it is immaterial as
to the time when the notice was delivered to Delong to serve. The
time the notice was actually served, or attempted to be served or read,
was only material in that view, and not the date of the notice. The
proof shows the service of the notice was made on the 14th March, 1860,
and the tender of the money by Neftf was made Sth or 9th March, 1859.

This is one of the many cases of an attempt to overturn a road by
the sheerest technicalities, which this Court has on many occasions said
would meet with no indulgence at their hands.

D. P. JONES & O. C. GRAY,
Attorneys for the Leople.

T ———



G |
% LetCetlp oy /4, (s

eI



SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 18624

EEWARD SWEENEY
8. Indictment for continwing an Obstructon in
THE PEOPLE, &e. o Higlhway.

POINTS AND AUTHORITIES.

The counsel for appellant moved the Court below to quash the indict-
ment, which motion was overruled. (Rec.p.8.) We insist the motion
to quash should have been sustained, for the following reasons, viz. :

Ist. The 1st count is double, containing two distinct offences—thg
obstruction and the continuance of an obstruction. The langunage of the
statute is in the disjunctive, “inconvenient or dangerous.” The indiet-
ment contains both ; this is fatal.

Miller vs. State, 5 Howard, 250.
Com. vs. Teck, 20 Pick. 356.

2d. The indictment no where alleges a notice to remove the obstruc-
tion. If it was necessary to prove a notice as material fact, it was
necessary to allege it. This is too familiar a principle of law to admit
of argument or need authorities.

3d. The indictment nowhere shows at what term of Court it was found
and presented. No words need be wasted upon this point, it is clearly
fatal.

The indictment is fatal in this: It alleges the continuance to be on
the 1st day of January, 1862, without any allegation as to the length of
time it was continued. The obstruction and continunance being alleged
to be on a certain day without a continuance. No evidence of a con-
tinuance could be received but such as took place on that day. The
indietment should have alleged a continuance from one certain day to
another.

\
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We call the attention of your Honors to the fact that the Record no-
where shows that the indictment was returned into Court, and presented
by the grand jurors in open Court. To this objection there can be no

answer.
State »s. Glover, 3 Iowa, 249.

This Court has decided in Gardner vs. The Penple, 3 Scam. 85, that
the Record must show that the grand jury returned the indictment in
open Court, endorsed “a true bill.” In this case no such thing appears
of Record.

The second error assigned, relates to the notice of the Commissioners
of their meeting after receiving the petition.

Act Teb. 12, 1857, (Sess. laws, p. 46,) Scates, Treat, and Blackwell’s,
page 366, provides that the Commissioners shall give at least ezght days
previous notice of their meeting to consider the petition.

This notice was dated and posted 27th April, and fixed the 8d day
of May for the meeting. By counting both the 27th of April and 3d of
May, there will be but seven days notice, and according to the usual
construction of such statutes, counting one day and not the other, there
would be but six days notice.

There is no hour of the day specified for the meeting. The statute
says the notice must state * the time when and place where” the meeting
will be held. It the law does not require a definite time of day to be
mentioned, then the Commissioners could meet on any hour in the 24,
and their action would be legal, and persons opposing the road would be
obliged to wait all day and watch the arbitrary proceedings of the Com-
missioners.

'When private property is taken for public use, the Jaw must bestrictly
followed and strictly construed. The mere presence of of Sweeney for
a short time on the 8d of May, when only two Commissioners were
there, and no business done, the meeting not being called to order,
“nothing but a general talk,” and Sweeney’s leaving an half an hour
before the persons present separated, and there being no announcement
of an adjournment, and there being no record of the adjournment, will
not amount to a waiver of the defects of the notice.

4th. The evidence of the proceedings of the Commissioners should be
in writing. The law provides, Scates’ Statute, page 354, Sec. 5, that the
order of the Commissioners, laying the road, shall be recorded. Every
material thing necessary {o be done by the Commissioners, should be
coutained in the written order. If the officers wish to adjourn from
time to time, they should make a record of the fact. Unless they do,
they lose their jurisdiction, and their power ceases.

The order in this case, (page 16, recites the determination to lay out
the road on the 3d of May, although the or'ar was not signed until
the 17th.
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We therefore think the Court erred in permitting the plaintiff below
to prove by parol the adjournment of the meeting on the 3d of May,
because thelaw requires such fact to be recorded, and because in this case
it contradicts the Record itself. This road record does not contain a
word about any meeting on the 11th of May. It is shown by verbal
testimony. The order in relation to damages mentions the meeting on
the 11th, and contradicts the order for the road in stating that they de-
termined to lay out the road on the 11th, the order stating that it was
done on the 3d.

5th. 'What is said on the 2d and 3d errors assigned, will apply to the
4th, as showing why the Record was not sufficient. In addition, how-
ever, we call attention to the fact that the order states that all the
business of the Commissioners was done on the 3d May, (the 11th is not
mentioned at all,) except getting a survey made on the 16th, and execut-
ing the order on the 17th.

It is absolutely necessary that some order should be made concerning
damages. There is no such order applicable to the meeting on the 8d
of May, as set forth in the order for the road. An order about damages
describing a road, laid out at a meeting on the 11th May, cannot, by any
system of mutations, be made applicable to an order for a road ostab-
lished by record of the 3d.

6th. Notice ““ B,” page of Record 28, is defective, in not stating the
meridian in its description of the road.

Tth. The proceeding of the Supervisors on appeal onght not to have
been allowed to go the jury.

It proves nothing, unless it would be to rebut any cvidence of the
defendant below to show that it was still pending. It only attirms the
order of the Commissioners, and as long as the defendant below did not
seck to make any use of the appeal record, it had no Learing whatever
on the validity of the road.

8th. The law requires the notice to open the road to be given by copy.
Scates' Statutes, p. 357, Sec, 24.
Case vs Thompson, 6 Wend. 634,
9th After the plaintiff below had rested their case, it was contravy to
the practice in criminal cases to allow the People to open their case and
cure defects by additional testimony, especially if it was done under a
motion of the defendant, as in this case, to exclude the evidence frow
the jury.

10th. The argnment, under the 2d and 8d points, is applicable to
the 10th error assigned. (Sce Abstract page 33.)
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11th. The 4th, 8th, and 11th instructions of defendants below refused
by the Court assert the law to be,—

 fiourth—That it is the duty of Commissioners to go wpon and view
the road, and hear reasons for and against, within ten days after the 20
in which the petition is posted.”
Page 333, Secs. 1, 2, and 3, of Scates, Treat and Blackwell's Statute.

The only evidence about the view was simply, that two of the Com-
missioners were at one end of the road, 4 of a mile long, at the meeting at
Taylor’s 8d May.

The Commissioners were incompetent to do justice to the public and
individnal’s interest, without a careful personal survey of the whole line
of road, and the law makes it imperative that they should make such
-examination.

LHghth—In eupport of the law, as stated in Sth (refused) instruction,
it is only necessary to refer to the general rule of strictly construing and
strictly following all statutes which provide for taking private property
for public use. Any material defect ought to vitiate the proceedings, as
much so as in the assessment and collection of taxes. In this case no
meridian was mentioned in the notice, and it was impossible to determine
from the notice itselt where the road was situated, or what road it was.

Eleventh instraetion (refused) was based upon the proof, (page 28 of
Record,) that the notice to remove the fence was executed and delivered
Ly the Commissioners te Delong, te serve before the tender was made.

The Commissioners conld not take a step towards opening the road,
antil the damages were paid or tendered.. Any action of that kind
would be void. Then this notice was premature, and it was the duty of
the Counnissioners to have made another after notice of the tender.

&RAY, AVERY & BUSIHNELL,
Attys for PLE. in Lrror.
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SUPREME COURT OF TLLINOS.

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

Indictment for continwing an Obstructon in

EEWARD SWEENEY
a Highway.

V8.
THE PEOPLE, &e.

POINTS AND AUTHORITIES.

The counsel for appellant moved the Court below to quash the indict-
ment, which motion was overruled. (Rec.p.8.) We insist the motion
to quash should have been sustained, for the following reasons, viz. :

1st. The 1st count is double, containing two distinet offences—thg
obstruction and the continnance of an obstruction. The language of the
statute is in the disjunctive, ¢ inconvenient or dangerous.” The indict-

ment contains both ; this is fatal.
Miller vs. State, 5 Howard, 250.

e Com. vs. Teck, 20 Pick. 350.
2d. The indictment no where alleges a notice to remove the obstruc-
tion. If it was necessary to prove a notice as material fact, it was
necessary to allege it. This is too familiar a principle of law to admit
of argument or need authorities.

3d. The indictment nowhere shows at what term of Court it was found
and presented. No words need be wasted upon this point, it is clearly
fatal.

The indictment is fatal in this: It alleges the continuance to be on
the 1st day of January, 1862, without any allegation as to the length of
time it was continued. The obstruction and continuance being alleged
to be on a certain day without a continuance. No evidence of a con-
tinuance could be received but such as took place on that day. The
indictment should have alleged a continuance from one certain day to
another.
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We call the attention of your Honors to the fact that the Record no-
where shows that the indictment was returned into Court, and presented
by the grand jurors in open Court. To this objection there can be no

answer.
State vs. Glover, 3 Iowa, 249.

This Court has decided in Gardner vs. The Penple, 3 Scam. 85, that
the Record must show that the grand jury returned the indictment in
open Court, endorsed “a true bill.” In this case no such thing appears
of Record.

The second error assigned, relates to the notice of the Commissioners
of their meeting after receiving the petition.

Act Feb. 12, 1857, (Sess. laws, p. 46,) Scates, Treat, and Blackwell’s,
page 366, provides that the Commissioners shall give at least eight days
previous notice of their meeting to consider the petition.

This notice was dated and posted 27th April, and fixed the 3d day
of May for the meeting. By counting both the 27th of April and 3d of
May, there will be but seven days notice, and according to the usual
construction of such statutes, counting one day and not the other, there
would be but six days notice.

There is no hour of the day specified for the meeting. The statute
says the notice must state * the time when and place where” the meeting
will be held. It the law does not require a definite time of day to be
mentioned, then the Commissioners could meet on any hour in the 24,
and their action would be legal, and persons opposing the road would be
obliged to wait all day and watch the arbitrary proceedings of the Com-
missioners.

‘When private property is taken for public use, the law must bestrictly
followed and strictly construed. The mere presence of of Sweeney for
a short time on the 3d of May, when only two Commissioners were
there, and no business done, the meeting not being called to order,
“nothing but a general talk,” and Sweeney’s leaving an half an hour
before the persons present separated, and there being no announcement
of an adjournment, and there being no record of the adjournment, will
not amount to a waiver of the defects of the notice.

4th. The evidence of the proceedings of the Commissioners should be
in writing. The law provides, Scates’ Statute, page 354, Sec. J, that the
order of the Commissioners, laying the road, shall be recorded. Every
material thing necessary to be done by the Commissioners, should be
contained in the written order. If the officers wish to adjourn from
time to time, they should make a record of the fact. Unless they do,
they lose their jurisdiction, and their power ceases.

The order in this case, (page 16,) recites the determination to lay out
the road on the 8d of May, although the order was not signed until
the 17th.
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We therefore think the Court erred in permitting the plaintiff below
to prove by parol the adjournment of the meeting on the 3d of May,
because thelaw requires such fact to be recorded, and because in this case
it contradicts the Record itself. This road record does not contain a
word about any meeting on the 11th of May. It is shown by verbal
testimony.  The order in relation to damages mentions the meeting on
the 11th, and contradicts the order for the road in stating that they de-
termined to lay out the road on the 11th, the order stating that it was
done on the 3d.

5th. What is said on the 2d and 3d errors assigned, will apply to the
4th, as showing why the Record was not sufficient. In addition, how-
ever, we call attention to the fact that the order states that all the
business of the Commissioners was done on the 3d May, (the 11th is not
racntioned at all,) except getting a survey made on the 16th, and execut-
ing the order on the 17th.

It is absolutely necessary that some order should be made concerning
damages. There is no such order applicable to the meeting on the 3d
of May, as set forth in the order for the road. An order about damages
describing a road, laid out at a meeting on the 11th May, cannot, by any
system of mutations, be made applicable to an order for a road estab.-
lished by record of the 3d.

6th. Notice “B,” page of Record 23, is defective, in not stating the
meridian in its deseription of the road.

7th. The proceeding of the Supervisors on appeal ounght not to have
been allowed to go the jary. j

It proves nothing, unless it would be fo rebut any evidence of the
defendant below to show that it was still pending. It only aftirms the
order of the Commissioners, and as long as the defendant below did not
seek to make any use of the appeal record, it had no bearing whatever
on the validity of the road.

8th. The law requires the notice to open the road to be given by copy.
Scates’ Statutes, p. 357, Sec. 24.
Case vs Thompson, 6 Wend. 634.
9th After the plaintift below had rested their case, it was contrary to
the practice in criminal cases to allow the People to open their case and
cure defects by additional testimony, especially it it was done under a
motion of the defendant, as in this case, to exclude the evidence from
the jury.

10th. The argument, under the 2d and 8d points, is applicable to
the 10th error assigned. (See Abstract page 33.)
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11th. The 4th, 8th, and 11th instructions of defendants below refused
by the Court assert the law to be,—

“ Hourth—That it is the duty ot Commissioners to go wpon and view
the road, and hear reasons for and against, within ten days after the 20
in which the petition is posted.”

Page 333, Secs. 1, 2, and 3, of Scates, Treat and Blackwell's Statute.

The only evidence about the view was simply, that two of the Com-
missioners were at one end of the road, 4 of a mile long, at the meeting at
Taylor’s 3d May.

The Commissioners were incompetent to do justice to the public and
individual’s interest, without a careful personal survey of the whole line
of road, and the law makes it imperative that they should make such
examination.

Z7eghth—In support of the law, as stated in Sth (refused) instraction,
it is only necessary to refer to the general rule of strictly construing and
strictly following all statutes which provide for taking private property
for public use. Any material defect ought to vitiate the proceedings, as
much 8o as in the assessment and collection of taxes. In this case no
meridian was mentioned in the notice, and it was impossible to determine
from the notice itselt where the road was situated, or what road it was.

Eleventh instruction (refused) was based upon the proof, (page 28 of
Record,) that the notice to remove the fence was executed and delivered
by the Commissioners to Delong, to serve before the tender was made.

The Commissioners could not take a step towards opening the road,
until the damages were paid or tendered. Any action of that kind
would be void. Then this notice was premature, and it was the duty of
the Counnissioners to have made another after notice of the tender.

&R, AVERY & BUSIINELL,
At ys for LU in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

AFPRIL TERM THBEREOTE, A. D. 1862.

EDWARD SWEENEY l
8. Indictment for continuing an Obstruction in
THE PEOPLE, &¢. ) « Highway.

ABSTRACT OF RECORD.
Indictment—three counts, all substantially the same.

Road is hetween NW4 of See. 7, and SW} Sec. 6, Township 35
N., R. 8 E. 2d P. M.

Bail.

Motion to quash. Plea of not gnilty.

Mere recital of the trial.

Motion for new trial overruled, and judgment.

Twenty days from last day of term, to file bill of exceptions.

Fvidence.

John R. Lewis, Town Clerk of town of Freedom, proved record of the
road.

John Whitham posted petition in three of most public places in the
town, on first Tuesday of April, 1859, and made affidavit of the fact,
which is attached to record of the road.

Sweeney cccupies NW% Sec. 7, in Freedom. There is a road on
the west line of said section. There is a post and board fence in the
centre of the whole half mile of road. Detendant put it there. It is an
obstruction to the travel. He knows the notices for a meeting of the
commissioners, on 3d of May, 1859, at Taylor’s, to qonsider the petition.
He posted the same in three of the most public places in the town, on
the day of the date thereof.

Plaintift offered to read the notice to the jury. Defendant objected.
Objection overruled and exgeption.
Gfinct R ;
Notice dated 27th of 1.‘,/1809, signed by commissioners, deseribes
\
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the road and states that tho commissioners wonld ineet on the 3d of
May, 1859, at Robert Taylor’s, to consider the petition. (No hour is
mentioned for the meeting).

‘Whitham further stated that he was at Taylor’s, on 3d of May. Only
H. B. Neff and F. Baldwin, commissioners, were there. 'W. T. McClure,
commissioner, was absent.

Taylor’s house is at one end of the road, and it can all be seen trom
thehouse. Sweeney wasthere. We all talked about theroad. Sweeney
thought it would damage him $300; take away his land and make him
build fence.

No evidence of amount ot damages, and they were not decided upon.

Plaintiff put the question: What was said by the two commissioners
about adjournment? To which defendant objected. Overruled and ex-
ception.

The commissioners proposed to adjourn to Esq. Allen’s office, in
Harding, four miles distant.

Sweeney was there when they first began to talk about adjourning,
but went away.

Commissioners did finally adjourn to meet at Harding, in a week.
There was no announcement of the adjournment, only general talk
about it. Sweeney was not at the meeting at Harding.

H. B. Neff, one of comrmissioners, was at Taylor’s. Determined to ad-
journ to Harding, 11th May, 2 o’clock, P. M. There was no written
notice given to Sweeney of the adjournment, and no record made of the
adjournment.

Petition dated 4th April, 1859. Affidavit of John Whitham and
John Briley, of posting petition on 5th of April.

Order of commissioners making road. Recites posting of the peti-
tion, and that, on the 3d of May, they examined the road, and heard
reasons for and against; first having given Ercur days notice of the
meeting. Determined on 3d of May to lay out the road.

On 16th of May, caused survey to be made.
Survey, plat, and final order dated 17¢& of May, 1859.

Order of commissioners, in relation to damages, recites that they laid
out the road on the 11th ot May, 1859, and not allowing Swecney any
damages, dated 17th of May, 1859.

To the infroduction of all which papers, in relation to said road, the
defendant excepted.

J. C. Delong testified that he was a constable, and read the notice to
Sweeney, to open the road, on 14th of March, 1860. Plaintiff proposed
to read the notice to. the jury, and defendant excepted.

Notice dated Tth of March, 1860, recites that commissioners laid the
road 17th of May, 1839, and it was aftirmed on an appeal to supervisors
on 23d of July, 1859. Copy of order of supervisors attached. -
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The read is deseribed as running over lots 1 and 2, NW%, T. 85, R. 8.
(No meridian, state, county, or town given in notice).

Appeal papers of Sweeney and others offered, and read under excep-
tion of defendant. Order of supervisors, dated 23d of J uly, 1860, allow -
ing Sweeney $25 damages.

H. B. Neft recalled, stated that, on the Sth or 9th of March, 1859, he
tendered 825, in gold, to Sweeney for damages. He refused to take it.

The tender was after the notice to remove the fence was executed and
delivered to Delong to serve.
Plaintift rested their case.

Defendant moved to exclude from the jury the notice to open the
roa:l.  Overruled—exception.

Plaintift proposed to recall Delong to prove that a copy of notice was
tendered Sweeney, who refused to take it. Defendant objected. Over-
ruled and exception.

Delong recalled, stated that he tendered a copy of the notice to
Sweeney, and he refused to take it.
People again rest their case.

The defendant called E. C. Humphrey, who testified that he was pre-
sent at the meeting at Taylor’s, on 34 May, 1859. That Sweeney was
there at fivst, but got angry and went away one half hour before the ad-
journment.

There was no announcement by commissioners of adjournment.
Sweency was not at the meeting at Harding, on the 11th of May.
Plaintiff’s instructions. Exception to all.

The 2dlays down the law that if Sweeney was notified of the meeting on
3d of May, 1859, and was there claiming damages, and that the commis-
sioners adjourned, without assessing damages, to Esq. Allen’s, at Hard-
ing, then Sweeney is bound in law by said adjournment, ythopsh.
whether he was present at the time of the adjournment or not.

Defendant’s instructions.
To the refusal of the 4th, 8th, and 11th, defendant excepted.

4th. That if commissioners did not, within ten days of the twenty in
which the petition was posted, go upon and view the road, for purpose
of hearing reasons for and against, then the jury should find de-
tendant not guilty.

8th. It fence made before road laid, and the notice to remove the
saume was defective in time of service or manner, or an omission of
county or range, or in any material point made necessary by statute,
then the defendant was not guilty.

L1th. If the tender of the $25 was made after the notice to open the
road was exccuted and delivered to Delong to serve, then the notice was
void, and defendant ought to be acquitted.

BUSHNELL & AVERY,
Attorneys for Plaintiff in Error.



ERRORS ASSIGNED.

1. Overruling motion to quash.

9. In permitting the notice of the Commissioners of the meeting on
3d May, 1859, to consider the petition, to 2o t% the jury.

3. Permitting the witness, Joh?f\ﬁmv, to testify about the ad-
journment of that meeting.

4. Permitting the record of the road to be read to the jury.

5. Allowing notice to open the road to go to the jury.

6. Allowing proceedings of Supervisors to be read to the jury.

7. Overruling motion of defendant below, after the plaintiff below
had rested their case, to exclude the notice to open the road from

the jury.

S. Allowing witness Delong to be recalled and testify, after the
People had closed their case.

9. Overruling motion for a new trial.
10. Giving People’s instructions.

11. Refusing 4th, Sth,and 11th instructions of defendant below.
BUSHNELL & AVERY,
For PLifs. in Lreor.
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