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BRIEIXF".

In The Supreme Court at Ottowa,

APRIL TERM, A. D., 1861

JOHN WARNER & BENJ. J. COBB, ) Plaintiffs in Error.
Vs,

JOHN CAMPBELL. ) Defendant in Error.

@D ——

ERROR FROM ROCK ISLAND COUNTY.

0o —m

J. J. BEARDSLEY, Attorney for Plt’ff.

—— et ——

From the record in this case it appears that the Defendant in error in-
stituted this suit to recover judgment on a promisory note of the follow-
ing tenor:

«$5000. Rock Island, Ill., June 26th, 1857.

Twelve months after date, for value received, we, Lemuel Andrews
as principal, and John Warner and B. J. Cobb as sureties, jointly and
severally promise to pay to the order of John Campbell, five thousand
dollars, at the Windham County Bank, Brattleboro, Vermont.

LEMUEL ANDREWS,
JOHN WARNER,
B. J. COBB.”

Tne declaration in due form counts upon this note, and non-assumpsit
is the plea. After reading the above note in evidence, and proving by
a witness that Lemuel Andrews deceased in the month of April, A. D.,
1858, the plaintiff, below, rested.

The defendants below then called, as a witness in their behalt, John
M. Gould, who swore that he was joint executor with Mrs. Jane An-
drews of the estate of Lemuel Andrews, deceased; that he had learned
from papers and memoranda in the hand-writing of Lemuel Andrews,
and pertaining to the estate of said Andrews, that said Andrews, as prin-
cipal, was owing the plaintift (below) a note of five thousand dollars,
and had owed him another small note, which he, Andrews, had taken
up.
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The Witness, Gould, turther stated that, about the 28th day of June,
A. D., 1858, he sent by mail a letter addressed to the plaintift below, at
Putney, Vermont, incloging two drafts drawn by Gould, Dimock & Co.,
on New York, payable to said plaintift; one of said drafts for the sum of
%300, and the other for $100, which dratts were duly honored and paid,
and afterwards taken up by said Gould Dimock & Co.

The Witness, Gould, was here requested to state what directions he
gave insaid letter inclosing said drafts as to how the same should be ap-
plied, and upon what indebtedness.

To this the plaintift below objected, and the Court sustained the ob-
jeetion, whereupon defendants below excepted.—See page 2, of Ab-
stract.

In this decision we claim the Court below erred. The direction as to
the application of the money represented by the drafts, was a fact that
could be proved in the manner sought, without violating the distinction
between the best and secondary evidence. Suppose the direction had
been sent Ly telegraph? Must the original dispatch, as written at one
end of the telegraph route, and as reproduced at the other, be brought
into Court, in order to prove the directions thereby sent? We insist not;
and yet this seems to be an analagous case. Again, suppose the message
instead of being written in the first instance, had been dictated to the
operator, how, then, should directions, thus sent, be proven? We think
not necessarily by the writen production of the operator at the place
where the message is sent, but that it may be proven by paral

It also appears from the record that the plaintiff below, at the fime of
the trial, and long betore, resided at Putney, Vermont, (See Abstract,
page 2,) and this circumstance, we think, ought to lay the foundation for
admitting paral proot of the contents of the letter written and sent by
the Witness, Gould, provided itis believed that such proof is of the char-
acter denominated secondary.

The record also shows a notice, served on the plaintiff’s attorneys
some two days previous to the trial, to produce, at the trial, all letters
written by said Witness, Gould, to the plaintiff; since April, A. D., 1858.
Had the plaintiff been a resident, this notice would probably have been
deemed sutlicient to authorize the admission of paral proof of the con-
tents of these letters, upon the non-production of the originals; ard we
submit that the non-residence of the plaintiff does not entitle him to
longer notice, or any special forbearance or cousideration ol auy
kind. He ought not, by reason of his non-residence, to render the de-
fense more onerous and difficult.

For aught that appears, these letters were in the hands of the plain_
tiff’s attorneys at the trial, and we insist that the notice was suflicient to
put the plaintiff upon a showing that, under the circumstances, the let-
ters could not be produced.

After proving the notice aforesaid, the bill of exceptions shows (see
Abstract, page 3,) that the enquiry as to what directions were given in
the letter, by said Witness, Gould, was renewed in the following form :

« Did you dirvectin the letter inclosing said drafts to the plaintiff, that
they be applied on a note held by said plaintift against said Andrew’s es-
tate?”

This enguiry was objected to, and the objection sustained. It is only
a reproduction of the same question above considered.

The following letter, addressed to said Witness, Gould, and proven to
be in the hand-writing of the plaintitf, was next read by defendants be-
low, to the jury without objection.—See Abstract, page 3.

« Pur~ey, July 13th, 1858.
Ton. J. M. Govrp, Rock Island, IIL.—Yours, of the 28th ult., was re-
ceived, inclosing drafts of Gould, Dimock & Co. on New York-—one for



$300 and and one for $100—tor interest, &e., on L. Andrews’ and others
note, as surities, six months from 26th June last. The note is in Windham
County Bank, with my name indorsed, and it has given me considerable
trouble, it not having been paid at maturity. I have made arrangements
to haveit continued on terms as at present the tull year, i’ you wish.
Respectfully yours,

JOHN CAMPBELL.”

The defendants below then offered in evidence a copy of a letter,
sworn by said Witness, Gould, to be a correct copy of his letter inclos-
ing said drafts, copied into a letter book belonging to said Witness and
his partner, Dimock. Said copy is as follows :

“Morixg, I11., June 28th, 1858.
Dr. Joux (avesern, Putney, Vt.:

[ inclose Gould, Dimock & Co.’s draft on New York, for interest on
Lemuel Andrews’ note for 85,000, for six months from June 26th, say
8300. We also inclose another draft on New York, for additional per
centage, for extension of time—having been informed by Judge Lynde
that you required 4 per cent. additional if the note was not paid at ma-
turity, which we cannot do—shall probably be obliged to keep it an-
other year, and will send you same amount at end of 6 months. Please
indorse the: three hundred dollars on note, for interest, and send a re-

ceipt tor same, and one for the $100, separate, as I need the receipts for
vouchers to file in court.

[ am told there was a note given for last six months’ interest which
has not been witnessed. Please send same to me.

Respectfully yours,
J. M. GOULD,
Exccutor of the Estate of L. Andrews.”

The plaintift below objected to this copy of letter being read in evi-
dence, and his objection was sustained by the Court, to which the de-
tendants below excepted. i

Was there error in this decision?

It was a sworn copy, proven so by the witness, who wrote the ori-
ginal. In fact, it was the impress of the original, a perfect fac-siniile in
the copy book of the witness—a duplicate, rather than a copy.

We insist this duplicate of said letter should have been permitted to be
read in evidence to the Jury.

IIad this been done, it would have tended to establish the fact that
the payment of the note in suit, after its maturity, had been extended on
a good consideration, and that the defendants below, being sureties,
were thereby discharged, the record disclosing no evidence that the de-
tendants had any knowledge of, or in any way acquiesced, in this delay
of payment.

In another point of view the proot would have been pertinent.

It would have established the fact of partial payment of the note in
suit, and this was proper showing under the general issue. As it was,
the plaintift below recovered the full amount of the note, with interest,
after maturity to the time of verdict, without any deduction whatever.

We insist, also, the Court erred in ruling out of the case all the evi-
dence of said witness, Gould, relating to what he learned from the papers
and memoranda of Andrews, (whose executor he was,) relative to his in-
debtedness to the plaintiff’ below.

This evidence had a tendency to identify the note in suit, as the one
upon which the witness made payments, hy way of dratts, remitted to
plaintift.

We also insist the Court erred in refusing instructions asked by the
defendants, numbered 1 and 2.

The first instruction assumes this position: that if, from the evidence,
the Jury believe that the plaintiff, atter the note in suit became due, re-
coived six months’ interest thereon, from maturity, in advance, then the
legal intendment from this transaction is that the payment of the note
was thereby extended upon a good consideration, and it such extension
was without the consent of the sureties on said note, then the defendants
were thereby discharged.



4.

We think this instruction, when properly interpreted, embodies a
sound legal proposition, applicable to the case, and warranted by the
evidence before the jury.  There is a sufficient differeuce between a
given sum of money paid in advance for the use of money, and the same
sum to be paid for its use, after the money has been used, to render it a
good consideration for any agreement based thereon.

In this case, we think, it fully appears from the letter of the plaintiff,
admitted in evidence, that it was not merely legal interest paid in ad-
vance by the executor of the principal in the note, but that it was a com-
pensation, largely exceeding any legal rate of interest, for a delay of six
months in the payment of the note, from the day of its maturity.

If this is so, the defendants, being sureties, have a right to claim that
they were thereby discharged from all liability on said note.

For the reasons already considered, we think the Court erred in re-
fusing the defendants below a new trial.
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BRIEX.

In The Supreme Court at Ottcwa,

APRIL TERM, A. D., 1861

JOHN WARNER & BENJ. J. COBB, ) Plaintiffs in Error.
Vs,

JOHN CAMPBELL.

et ———

ERROR FROM ROCK ISLAND COUNTY.

————

Defendant in Error.

J. J. BEARDSLEY, Attorney for PIt’ff.

—— @ —

From the record in this case it appears that the Defendant in error in-
stituted this suit to recover judgment on a promisory note of the follow-
ing tenor:

« 85000. ' Rock Island, I, June 26th, 1857.

Twelve months after date, for value received, we, Lemuel Andrews
as principal, and John Warner and B. J. Cobb as sureties, jointly and
severally promise to pay to the order of John Campbell, five thousand
dollars, at the Windham County Bank, Brattleboro, Vermont.

LEMUEL ANDREWS,
JOHN WARNER,
B. J. COBB.”

Tne declaration in due form counts upon this note, and non-assumpsit
is the plea. After reading the above note in evidence, and proving by
a witness that Lemuel Andrews deceased in the month of April, A. D.,
1858, the plaintift, below, rested.

The defendants below then called, as a witness in their behalf, John
M. Gould, who swore that he was joint executor with Mrs. Jane An-
drews of the estate of Lemuel Andrews, deceased; that he had learned
from papers and memoranda in the hand-writing of Lemuel Andrews,
and pertaining to the estate of said Andrews, that said Andrews, as prin-
cipal, was owing the plaintift’ (below) a note of five thousand dollars,
and had owed him another small note, which he, Andrews, had taken
up.



The Witness, Gould, further stated that, about the 28th day of June,
A.D., 1858, he sent by mail a letter addressed to the plaintift below, at
Putney, Vermont, inclosing two drafts drawn by Gould, Dimock & Co.,
on New York, payable to said plaintift; one of said drafts for the sum of
300, and the other for §100, which drafts were duly honored and paid,
and afterwards taken up by said Gould Dimock & Co.

The Witness, Gould, was here requested to state what directions he
gave in said letter inclosing said drafts as to how the same should be ap-
plied, and upon what indebtedness.

To this the plaintift below objected, and the Court sustained the ob-
jection, whercupon defendants below excepted.—See page 2, of Ab-
stract.

In this decision we claim the Court below erred. The direction as to
the application of the money represented by the drafts, was a fact that
could be proved in the manner sought, without violating the distinction
between the best and secondary evidence. Suppose the direction had
been sent by telegraph? Must the original dispatch, as written at one
end of the telegraph route, and as reproduced at the other, be brought
into Court, in order to prove the directions thereby sent? We insist not;
and yet this seems to be an analagous case. Again, suppose the message
instead of Deing written in the first instance, had been dictated to the
operator, how, then, should directions, thus sent, be proven? We think
not necessarily by the writen production of the operator at the place
where the message is sent, but that it may be proven by paral

It also appears from the record that the plaintift below, at the time of
the trial, and long before, resided at Putney, Vermont, (See Abstract,
page 2,) and this circumstance, we think, ought to lay the foundation for
admitting paral proof of the contents of the letter written and sent by
the Witness, Gould, provided itis believed that such proot is of the char-
acter denominated secondary.

The record also shows a notice, served on the plaintiff’s attorneys
some two days previous to the trial, to produce, at the trial, all letters
written by said Witness, Gould, to the plaintiff, since April, A. D., 1858.
Had the plaintiff been a resident, this notice would probably have been
deemed suflicient to authorize the admission of paral proof of the con-
tents of these letters, upon the non-production of the originals; avd we
submit that the non-residence of the plaintiff does not entitle him to
longer notice, or any special forbearance or cousideration ol auy
kind. IHe ought not, by reason of his non-residence, to render the de-
tense more onerous and diflicult.

For aught that appears, these letters were in the hands of the plain_
tift’s attorneys at the trial, and we insist that the notice was sufficient to
put the plaintiff upon a showing that, under the circumstances, the let-
ters could not be produced.

After proving the notice aforesaid, the bill of exceptions shows (see
Abstract, page 3,) that the enquiry as to what directions were given in
the letter, by said Witness, Gould, was renewed in the following form :

“ Did you direetin the letter inclosing said drafts to the plaintiff, that
they be applied on a note held by said plaintift against said Andrew’s es-
tate?”

This enquiry was objected to, and the objection sustained. It is only
a reproduction of the same question above considered.

The following letter, addressed to said Witness, Gould, and proven to
be in the hand-writing of the plaintiff, was next read by defendants be-
low, to the jury without objection.—See Abstract, page 3.

« PurxsEy, July 13th, 1858.
Hon. J. M. Govrp, Rock Island, IlL.—Yours, of the 28th ult., was re-
ceived, inclosing drafts of Gould, Dimock & Co. on New York-—one for



-

3.

§300 and and one for $100—for interest, &e., on L. Andrews’ and others
note, as surities, six months from 26th June last. Thenoteis in Windham
County Bank. with my name indorsed, and it has given me considerable
trouble, it not having been paid at maturity. I have made arjangements
to haveit continued on terms as at present the full year, i you wish.
Respecttully yours,
JOIY CAMPBELL.”

The defendants below then offered in evidence a copy of a letter,
sworn by said Witness, Gould, to be a correct copy of his letter inclos-
ing said drafts, copicd into a letter book belonging to said Witness and
his partner, Dimock. Said copy is as follows :

“Morixg, I11., June 28th, 1858,
Dr. Jonx Caverrrr, Putney, Vt.:

I inclose Gould, Dimock & Co.’s dratt on New York, for inferest on
Lemuel Andrews’ note for $5,000, for six months from June 26th, say
$300. We also inclose another drait on New York, for additional per
centage, for extension of time—having been inforined by Judge Lynde
that you requived 4 per cent. additional if the note was not paid at ma-
furity. which we cannot do- shall probably be obliged to keep it an-
other year, and will send you same amount at end of 6 months. Please
indorse the three hundred dollars on note, for interest, and send a re-
ceipt for same, and one for the $100, separate, as I need the receipts tor
vouchers to file in court.

[ am told there was a note given for last six months’ interest which
has not been witnessed. Please send same to me.

Respecttully yours,
J. M. GOULD,
Executor of the Estate of L. Andrews.”

The plaintiff below objected to this copy of letter being read in evi-
dence. and his objection wus sustained by the Court, to which the de-
tendanss below excepted.

Woas there error in this decision ?

It was a sworn copy, proven so by the witness, who wrote the ori-
ginal. Tn fact, it was the impress of the original, a perfect fac-simile in
the cony book of the witness—a duplicate, rather than a copy.

We insist this duplicate of said letter should have been permitted to be
read in evidence to the Jury.

Tad this been done, it would have tended to establish the fact that
the payment of the note in suit, after its maturity, had been extended on
a good consideration, and that the defendants below, being sureties,
were thereby discharged, the record disclosing no evidence that the de-
tendants had any knowledge of, or in any way acquiesced, in this delay
of payment.

In another point of view the proot would have been pertinent.

It would have established the fact of partial payment of the note in
suit, and this was proper showing under the general issue. As it was,
the 1)1;1intiﬁ' Lelow recovered the full amount of the note, with interest,
after maturity to the time of verdiet, without any deduction whatever.

We insist, also, the Court erred in ruling out of the case all the evi-
dence of said witness, Gould, relating to what helearned from the papers
and memoranda of Andrews, (whose executor e was,) relative to his in-
debtedness to the plaintifi’ below.

This evidence had a tendency to identify the note in suit, as the one
upon which the witness made payments, by way of dratts, remitted to
plaintiff.

We also insist the Court erred in refusing instructions asked by the
defendants, numbered 1 and 2.

Tho first instruction assumes this position: that if, from the evidence,
the Jury believe that the plaintiff, atter the note in suit became due, re-
coived six months’ interest thercon, from maturity, in advance, then the
legal intendment from this transaction is that the payment of the note
was thereby extended upon a good consideration, and if such extension
was without the consent of the sureties on said note, then the defendants
were thereby discharged.



4.

We think this instruction, when properly interpreted, embodies a
sound legal proposition, applicable to the case, and warranted by the
evidence before the jury. There is a sufficient differeuce between a
given sum of money paid in advance for the use of money, and the same
sum to be paid for its use, after the money has been used, to render it a
good consideration for any agreement based thereon.

In this case, we think, it fully appears from the letter of the plaintiff,
admitted in evidence, that it was not merely legal interest paid in ad-
vance by the executor of the principal in the note, but that it was a com-
pensation, largely exceeding any legal rate of interest, for a delay of six
months in the payment of the note, from the day of its maturity.

If this is so, the defendants, being sureties, have a right to claim that
they were thereby discharged from all liability on said note.

Tor the reasons already considered, we think the Cowrt erred in re-
fusing the defendants below a new trial.
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BIRIETFE".

In The Supreme Court at Ottowa,

'APRIL TERM, A. D., 1861

JOHON WARNER & BENJ. J. COBB, ) Plaintiffs in Error.
V8.

JOHN CAMPBELL. ' ) Defendant in Eirror,

> 4@I———

ERROR FROM ROCK ISLAND COUNTY.

— e @ e

J. J. BEARDSLEY, Attorney for PIt’ff.

From the record in this case it appears that the Defendant in error in-
stituted this suit to recover judgment on a promisory note of the follow-
ing tenor:

« $5000. Rock Island, Ill., June 26th, 1857.

Twelve months after date, for value received, we, Lemuel Andrews
as principal, and John Warner and B. J. Cobb as sureties, jointly and
severally promise to pay to the order of John Campbell, five thousand
dollars, at the Windham County Bank, Brattleboro, Vermont.

LEMUEL ANDREWS,
JOHN WARNER,
B. J. COBB.”

Tne declaration in due form counts upon this note, and non-assumpsit
is the plea. After reading the above note in evidence, and proving by
a witness that Lemuel Andrews deceased in the month of April, A. D.,
1858, the plaintiff, below, rested.

The defendants below then called, as a witness in their behalt, John
M. Gould, who swore that he was joint executor with Mrs. Jane An-
drews of the estate of Lemuel Andrews, deceased; that he had learned
from papers and memoranda in the hand-writing of Lemuel Andrews,
and pertaining to the estate of said Andrews, that said Andrews, as prin-
cipal, was owing the plaintift' (below) a note of five thousand dollars,
and had owed him another small note, which he, Andrews, had taken
up.



The Witnesg, Gould, further stated that, about the 28th day of June,
A. D., 1858, he sent by mail a letter addressed to the plaintiff below, at
Putney, Vermont, inclosing two drafts drawn by Gould, Dimock & Co.,
on New York, payable to said plaintift; one of said drafts for the sum of
8300, and the other for $100, which drafts were duly honored and paid,
and afterwards taken up by said Gould Dimock & Co.

The Witness, Gould, was here requested to state what directions he
gave insaid letter inclpsing said drafts as to how the same should be ap-
plied, and upon what indebtedness.

To this the plaintift below objected, and the Court sustained the ob-
jection, whereupon defendants below excepted.—See page 2, of Ab-
stract.

In this decision we claim the Court below erred. The direction as to
the application of the money represented by the drafts, was a fact that
could be proved in the manner sought, without violating the distinction
between the best and secondary evidence. Suppose the direction had
been sent by telegraph? Must the original dispatch, as written at one
end of the telegraph route, and as reproduced at the other, be brought
into Court, in order to prove the directions thereby sent? We insist not;
and yet this seems to be ananalagous case. Again, suppose the message
instead of being written in the first instance, had been dictated to the
operator, how, then, should directions, thus sent, be proven? We think
not necessarily by the writen production of the operator at the place

where the message is sent, but that it may be proven by paral

It also appears from the record that the plaintift below, at the time of
the trial, and long before, resided at Putney, Vermont, (See Abstract,
page 2,) and this circumstance, we think, ought to lay the foundation for-
admitting paral proof of the contents of the letter written and sent by
the Witness, Gould, provided itis believed that such proot is of the char-
acter denominated secondary.

The record also shows a notice, served on the plaintid’s attorneys
some two days previous to the trial, to produce, at the trial, all letters
written by said Witness, Gould, to the plaintiff, since April, A. D., 1858.
Had the plaintiff been a resident, this notice would probably have been
deemed suflicient to authorize the admission of paral proof of the con-
tents of these letters, upon the non-production of ihe originals; 2rd we
submit that the non-residence of the plaintiff does not entitle him to
longer notice, or any special forbearance or consideration of any
kind. He ought not, by reason of his non-residence, to render the de-
fense more onerous and difficult.

For aught that appears, these letters were in the hands of the plain_
tiff’s attorneys at the trial, and we insist that the notice was sufficient to
put the plaintiff upon a showing that, under the circumstances, the let-
ters could not be produced.

After proving the notice aforesaid, the bill of exceptions shows (see
Abstract, page 8,) that the enquiry as to what directions were given in
the letter, by said Witness, Gould, was renewed in the following form :

“ Did you directin the letter inclosing said drafts to the plaintiff, that
they be applied on a note held by said plaintift against said Andrew’s es-
tate?”

This enquiry was objected to, and the objection sustained. It is only
a reproduction of the same question above considered.

The following letter, addressed to said Witness, Gould, and proven to
be in the hand-writing of the plaintiff, was next read by defendants be-
low, to the jury withont objection.—See Abstract, page 3.

“ Pur~ey, July 13th, 1858.

Hon. J. M. Govrp, Rock Island, Ill.—Yours, of the 28th ult., was re-
ceived, inclosing drafts of Gould, Dimock & Co. on New York-—one for



$300 and and one for $100=—for interest, &e., on L. Andrews’ and others
note, as surities, six moniths from 26th June last. The noteis in Windham
County Bank, with my name indorsed, and it has given me considerable
trouble, it not having been paid at maturity. I have made arrangements
to haveit continued on terms as at present the full year, if you wish.

' Respecttully yonrs, .

JOHN: CAMPBELL.”

- The defendants . below then oftfered in evidence a copy of a letter,
sworn by said Witness, Gould, to be a*correct copy of his letter inclos-
ing said drafts, copied into a letter book belonging to said Witness and
his partner, Dimock. Said copy is as follows :

' “Morrxg, Ill., June 28th, 18
Dr. Jonx Camenerr, Putney, Vt.:

[ inclose Gould, Dimock & Co.’s dratt on New York, for interest on
Lemuel Andrews’ note for §5,000; for six months from June 26th, say
$300.  We also‘inclose another draft on New York, for additional per
centage, for extension of time—having been informed by Judge Lynde
that you required 4 per cent. additional it the note was not paid at ma-
turity, which we cannot do—shall. probably be obliged to keep it an-
other year, and will send you same amount at end ot 6 months. Please
indorse the three hundred dollars on note, for interest, and send a re-
ceipt for same, and one for the $100, separate, as I need the receipts for
vouchers to file in court.

[ am told there was a note given for last six months’ interest which
has not been witnessed. Please send same to me.

Respectfully yours,
J. M. GOULD,
[Executor of the Estate of I.. Andrews.”

The - plaintiff below “objected: to this copy.of letter being read in evi-
dence,. and: his -objection was sustained by the Court, to which the de-
fendants.-below excepted.

Was-there error in this decision?

[t was a sworn copy, proven so by the witness, who wrote the ori-
ginal. In fact, it was the impress of the original, a perfect tac-simile in
the copy book of the witness—a duplicate, rather than a copy.

We insist this duplicate of said letter should have been permitted to be
read in evidence to the Jury.

ITad this been done, it would have tended to establish the fact that
the payment of the note in suit, after its maturity, had been extended on
a good consideration, and that the defendants below, being sureties,
were thereby discharged, the record disclosing no evidence that the de-
fendants had any knowledge of, or in any way acquiesced, in this delay
of payment.

In another point of view the proof would have been pertinent.

It would have established the fact of partial payment ot the note in
suit, and this was proper showing under the general issue. As it was,
the plaintift below recovered the full amount of the note, with interest,
after maturity to the time of verdict, without any deduction whatever.

We insist, also, the Court erred in ruling out of the case all the evi-
dence of said witness, Gould, relating to what he learned from the papers
and memoranda ot Andrews, (whose executor he was,) relative to his in-
debtedness to the plaintift’ below.

This evidence had a tendency to identify the note in suit, as the one
upon which the witness made payments, by way of dratts, remitted to
plaintift.

We also insist the Court erred in retusing instructions asked by the
defendants, numbered 1 and 2.

The first instruction assumes this position: that if, from the evidence,
the Jury believe that the plaintift, after the note in suit became due, re-
ceived six months’ interest thereon, from maturity, in advance, then the
legal intendment from this transaction is that the payment of the note
was thereby extended upon a good consideration, and if such extension
was without the consent of the sureties on said note, then the defendants
were thereby discharged. :




4,

We think this instruection, when properly interpreted, embodies a
sound legal proposition, applicable to the case, and warranted by the
evidence before the jury.  There is a suflicient differeuce between a
given sum of money paid in advance for the use of money, and the same
sum to be paid for its use, after the money has been used, to render it a
good consideration for any agreement based thereon.

In this case, we think, it fully appears from the letter of the plaintiff,
admitted in evidence, that it was not merely legal interest paid in ad-
vance by the executor of the principal in the note, but that it was a com-
pensation, largely exceeding any legal rate of interest, for a delay of six
months in the payment of the note, from the day of its maturity.

If this is so, the defendants, being sureties, have a rightto claim that
they were thereby discharged from all liability on said note.

Tor the reasons already considered, we think the Court erred in re-
fusing the defendants below a new trial.
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Abstract of Record from Rock Island County.

JOHN CAMPBELL

& Assumpsit.
JOHN WARNER )

AND BENJ. J. COBB.

Pleas before Hon. J. H. Howe, &c., at a term of the Circuit Court in
and for the County of Rock Island and state of Illinois, on the Second
Monday of May, A. D., 1860.

Summons to Def’ts prayed out 1st day of May, A. D., 1860.

Copy of Summons.

Bond for costs filed 1st May, A. D., 1860.

Service of summons on both Def’ts by Sherift in due form May 1st,
A. D, 1860.

Plaintiffs declaration in duz form filed May 1st, A. D., 1860, in tres-
pass on the case on promises: alledging that Def’ts and one Lemuel An-
drews, now deceased, heretotore to-wit: on the 26th day of June, A. D.,
1857, at &c., made their certain promissory note of that date and de-
Jivered the same to PIt'f, by which said note, said Lemuel Andrews, as
principal, and the said Def’ts as surities, jointly and severally promised
to pay, twelve months after date of said note, to the order of the Plain-
titf, Five Thousand Dollars, at the Windham County Bank, Brattle-
borro, Vermont.

Declaration concludes in usual form and without the common_counts.

Copy of note declared on—

$5,000,
Rock Isnanp, ILis., June 26th, 1857.
‘I'welve Months after date, for value received, we, Lemuel Andrews as principal, and
Juhn Warner and B. J. Cobb as surities, jointly and severally promise to pay to the

order of John Campbell, Five Thousand. Dollars, at the Windham County Bank,
Brattleborro, Vermont.

[s16NED]

LEMUEL ANDREWS,
JOHN WARNER,
B. J. COBB.

May 22d, A. D., 1860, Defendants filed their plea of non-sssumpsit,

nnd issue is Jom(;d

Trial by Jury: issue found for PIt'f, and his damages a:sessed at
$5,598.

Defts interpose and file their motion for a new trial.  Overruled,—
judgment for PIt'f $5,598 and costs; Def ts except to said Jjudgment.

Det’ts have leave to file Bill of Exceptionsin thirty days.

Reasons assigned by Def’ts for new trial : o

1. Because the verdict of the Jury is against law and the evxdence

2. Because the Court excluded from the consideration of the Jury
who tried said cause, evidence offered in behalf of said Def’ts, which the
Court should have admitted.

3. Because the Court refused instructions to the Jury asked by
Def’ts at the trial.

June 25th, A. D., 1860, Def s file their Bill of Exceptions, in sub-
stance as follows:

To maintain the issues on his part, PIt'f offered and read in evidence
at the trial, without objection, the promissory note heretofore copied.

The Plt'f then called one Geo. Mixter as a witness, who being sworn,
stated that, Lemuel Andrews, one of the makers of said note, departed
this life two years ago last April, whereupon said Plt'f rested.
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And said Def’ts to maintain the issues on their part, thereupon called
as o witness in their behalf, John M. Gould, who being sworn, testified
that, he was joint executor with Mrs. Jane Andrews, of the estate of
Lemuel Andrews, deceased; that he had learned from papers and memo-
randa in the hand-writing of Lemuel Andrews and pertaining to the es-
tate o' said Andrews, that lie, said Andrews, as principal, was owing the
PIt'f in this suit, a note of Five Thousand Dollars; that he also owed
said PIt'f another and smaller note, but that he (Andress) had taken up
this last mentioned note.

Said PIt’f by his counsel vhjected to said testimony, but it was admit-
ted by the Court.

Said witness, Gould, further stated that, about the 28th June, 1858,
he sent by mail, aletter addressed to said Plv'f at Putney, Vermont,
enclosing two drafts drawn by Gould, Dimock & Co., on New York,
payable to said Plt’f’; one of said drafts for the 'sum of Three Hundred
Dollars, and the other of said drafts for the sum oi' ()ne Hundred Dol-
lars, which drafts were duly honored and paid, and afterwards taken up
by said Gould, Dimock & Co.

Witness was here requested by Def’ts’ Counsel to state what directions
he gave in said letter enclosing said drafts as to how the same should be
applied, and upon what in ‘ebtedness.

To which enquiry, addressed to said witness by said Def’ts’ Counsel,
the said PIt’f then and there objected, and thereupon said Court sustain-
ed said objection, and refused to permit said enquiry to be put to and
answered by said witness, to which decision of said Court the said
Detts then and there, and at the time thereof, excepted.

Said Det’ts then exhibited and read to the Court a notice, of which
the following is a copy—
+STATE OF ILLINOIS, } =

Rock Isnanp County. =

Of the May Term, A. D., 1860, of the Circuit Court of said County.
JOIIN CAMPBELL,

Ve
BENJ. J. COBB,
AND JOHN WARNER. }
TO THE PLT'F OR IIIS ATT'YS.

You are hereby notified to produce, at the trial of the above cause, ull the letters
which have been written since April Ist, 1858, by John M. Gould to PIt’f in above
suit.

KNOX, REED, & WEBSTER,
Def'ts’ Atys.”

It was admitted that this notice was served cn said Plvf’s Att'ys,
Wilkinson & Pleasants, some two days before this trial, and it was stated
to the Court by said Def’ts’ Counsel that the vbject of the notice was,
unless the letfer of said witness, Gould, to said PIt'f, was proddced at
the trial, that said Def’ts be permitted to prove, by said witness, the di-
rections contained in, and the contents of said letter, so sent by said
witness to said PIt'f.

But the Plt'f, by his Counsel (he not being personaliy present at the
trial, and admitted by Det'ts to be a resident of the State of Vermont,
eversince and long before the bringing of this suit,) objected to the suf:
ficiency of said notice, for the purpose stated, inasmuch as the PIt’f was a
non-resident, and the Court sustained said objection, and decided said
notice to be insufficient; whereupon said Def’ts then and there, and at
the time thereof, excepted to the last mentioned decision of suid Court.

Said Def’ts, by their Counsel, then asked said witness, Gould, as fol-
lows—

“Did you, as the Exccutor of the Estate of Lemuel Andrews, deceas-
ed, ascirtain that said Andrews, in his life time, was indebted to the
PIt'f in this suit 2"

To which enquiry said witness answered—¢I did from his papers.”

Said Def’ts’ Counsel then asked said witness as follows :

‘State in what way said indebtedness was evidenced ?”
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To which witness answered—¢“By note, as I supposed from Lis (An-
drew’s) papers.”

Said Def'ts then asked the witness the following question :

“Did you direct, in the letter enclosing said drafts to said Pit’f, that
they be applied on a note held by said Pit'f against said Andrew's Es-
tate ?

To which question last aforesaid, said PIt'f by his Counsel objected,
and the Court sustained sucii objection, whereupon said Def’ts then and
there, and at the time of said decision of said Court, excepted.

Cornelius Lynde, Jr., a witness in behalf of said Def’ts, being here
called and sworn, stated that he had never seen the Plt'f write, that he
was well acquainted with him, and that he had had a great deal of cor-
respondence by letters with him, backwards and forwards, and in that
way was familiar with his handwriting.

Here a letter, purporting to be written by said Plt'f, and addressed to
said witness, Gould, (hereinafter copied,) was shown said witness, Lynde.
who stated that, from his knowledge of PIt'f's handwriting, obtained as
stated, le believed said letter to be in the handwriting ot Plaintift,

The witness, Gould, was here recalled by said Def'ts, and testified that
the said letter, so shown to said witness, Lynde, and addressed by the
plaintiff to him, the witness, was received by him in due course of muil,
inreply to his, the witness’s letter, enclosing said drafts, addressed to
said plaintiff.

Here said letter was read to the Jury without objection, and isin ti:e
words and figures following—

“Purnsy, July 18th, 1858.
Hon. J. GouLp, Rock Island, 111

Drar Sik: Yours, of the 28th ult. was received, enclosing drafts of
Gould, Dimick & Co on New York—one for $300 and one for $100—
for interest, &c., on L. Andrews’ and others’ notes, assureties, six months
from 26th June last.” The note is in Windham County Bank with my
name endorsed, and it has given me considerable trouble, it not having
been paid at maturity. I have made arrangements to have it continued
on terms as at present the full year, if you wish.

Respectfully Ycurs,

JOHN CAMPBELL.”

Said witness, Gould, was then asked by Defendants’ Counsel as fol--
lows :

“Did you, a3 the Executor of the Estate of Lemuel Andrews, deceas-
ed, accept, by letter addressed to said Plaintiff at his residence, the delay
of payment of the note mentioned in Plaintiff's said letter, and pay the
considerations therein mentioned for such delay ?”

To which witness answered that hie had never written to said Plaintiff
after the receipt of said letter.

Said Defendants here recalled said witness, Lynde, who testified that
he had known the Plaintiff twenty years last past, and more, that he,
Plaintiff, during this period of time, resided and still resides at Putney,
Windsor County, Vermout. Said Lynde further states that in the case
of Plaintiff loaning mouey to Lemuel Andrews, he, witness, transacted
the business of said Plaintiff; that the note on which this suit s brought
(the body of it) is in the handwriting of witness, and that 1t was given for
moncey loaned. Said witness, Lynde, further states that he never knew
of Plaintiff’s being at Rock Island; that wheén the note in suit was
given, Andrews also gave the Plaintiff another note—a small one—which
was afterwards taken up.  Witness further states that he never knew of
any other notes or indebtedness from said Andrews, or said Andrews or
others to said Plaintiff.

Said Defendants here recalled said witness, Gould, and exhibited to
him acopy of a letter, copied into a letter book belonging to witness and
his partner Dimock, aud was asked if the copy then shown him was a

«
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true copy of the letter written by him to PIt'f inclosing said two drafts.
To which witness answered that it was a true copy of said letter.

The copy of said letter so shown to said witness, Gould, is in the
words and figures following:

“MovLiNg, ILL., Junz 28th, 1858.
DRr. Joun CamPBELL, Putney, Vt.,

I enclose Gould, Dimock & Co.’s
draft on New York, for interest on Lemuel Andrews’ note for $5,000,
for six wonths from June 26th, say $300. We also inclose another
draft on New York, for additional percentage, for extension of time,—
having been informed by Judge Lynde that you required 4 per cent ad-
ditional if the note was not paid at maturity, which we cannot do—shall
probably be obliged to keep it another year, and will send you same
amount at end of 6 months. Please endorse the Three Hundred Dol-
lars on note, for interest, and send a receipt for same, and one for the
$100, seperate, as I need the receipts for vouchers to file in Court.

I am told there was a note given for last six months’ interest, which
has not been returned. Please send same to me.

Respectfully Yours,

J. M. GOULD,
Executor of Est. of L. Andrews.”’

Said Def’ts then offered in evidence said copy of said letter so sworn
to by said witness, Gould, to which the said PIv'f, by his counsel, ob-
jected, and the Court sustained his said objection last aforesaid and decid-
ed that the copy of said letter should not be read in evidence to the jury.

To which said last mentioned decision of said Court, the said Def’ts
then and there and at the time thereof, exoepted.

Here said Plt’f moved the Court to rulz out of the case and from the
consideration of the jury, all of the evidence of said witness, Gould,
relating to what he learned from the papers and memoranda of said An-
drews, in relation to his indebtedniess to said Plt'f, which motion of said
PIt'f the Court sustained, and excluded so much of said witness’s testi-
mony. as said motien sought to exclude.

To which last mentioned decision of said Court, said Def’ts then and
there and at the time thereof, excepted.

And in behalf of said Def’ts the Court was asked to instruct the jury
as follows :

1. If the jury believe from the evidence that the PIt'f in this suit,
received a payment of six months interest on the note in question,
which was for interest six months after the note became due, without the
knowledge or consent of the Def’ts, then the time of payment of said
note was extended by a valid agreement and the surities discharged, and
the jury will find for Def’ts.

2. The burden of proving that the surities had notice of the exten-
ding of the time of payment of said note (if they believe it was so ex-
tended) is upon the PIt’f, after the Def ‘ts have shown that the time was
extended.

8. If the jury believe from the evidence that the PI’f in this suit
extended the time for the payment of the note in question, for a definite
period after it became due, upon a good and valid consideration, without
the consent of Def’ts, and that the Def 'ts signed said note, as surities,
then they should find for the Def ’ts.

And for refuzing instructions numbered 1 and 2, Defts then and
there, excepted

The jury rendered a verdict for Plt'f for $5,598.

And after verdict, Def'ts filed their written motion for a new trial, for
the following reasons -

1. Because the verdict of the jury is against law and the evidence
adduced at the trial.

2. Because the Court excluded from the consideration of the jury who
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tried said cause, evidence offered in behalf of said Defts, which the
Court should have admitted.

3. Because the Court refused instructions to the jury asked by said
Def'ts at the trial hereof.

" or o ¥ . .
21 Motion for new trial overruled ; Defts at same time except.
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Abstract of Record from Rock Island County.

JOHN CAMPBELL
Vs

JOHN WARNER
AND BENJ. J. COBB.

Assumpsit.

Pleas before Hon. J. H. Howe, &c., at a term of the Circuit Court in
and for the County of Rock Island and state of Illinois, on the Second
Monday of May, A. D., 1860.

Summons to Def'ts prayed out 1st day of May, A. D., 1860.

Copy of Summons.

Bond for costs filed 1st May, A. D., 1860.

Service of summons on both Def’ts by Sheriftf in due form May 1st,
A. D., 1860. '

Plaintiffs declaration in du2 form filed May 1st, A. D., 1860, in tres-
pass on the case on promises : alledging that Def’ts and one Lemuel An-
drews, now deceased, heretotore to-wit: on the 26th day of June, A. D.,
1857, at &c., made their certain promissory note of that date and de-
livered the same to Plt’f, by which said note, said Lemuel Andrews, as
principal, and the said Def’ts as surities, jointly and severally promised
to pay, twelve months after date of said note, to the order of the Plain-
tift, Five Thousand Dollar s, at the Windham County Bank, Brattle-
borro, Vermont. v

Declaration concludes in usual form and without the common counts.

Copy of note declared on—

$5,000.
Rock Isranp, Inus., June 26th, 1857.
‘I'welve Months after date, for value received, we, Lemuel Andrews as principal, and
John Warner and B. J. Cobb as surities, jointly and severally promise to pay to the

order of John Campbell, Five Thousand Dollars, at the Windham County Bank,
Brattleborro, Vermont.

[sieNED]
LEMUEL ANDREWS,
JOHN WARNER,
B, J. COBB.

May 22d, A. D., 1860, Defendants filed their plea .of non-assumpsit,
and issue is joined.

Trial by Jury: issue found for PIt'f, and his damages a:sessed at
$5,598.

Def’ts interpose and file their motion for a new trial. Overruled,—

judgment for Plt'f §5,598 and costs; Def’ts except to said judgment.

Def’ts have leave to file Bill of Exceptionsin thirty days.
Reasons assigned by Def’ts for new trial :
1. Because the verdict of the Jury is against law and the evidence.
2, Because the Court excluded from the consideration of the Jury
who tried said cause, evidence offered in behalf of said Def’ts, which the
Court should have admitted.

3. DBecause the Court refused instructions to the Jury asked by
Def’ts at the trial.

June 25th, A. D., 1860, Def’ts file their Bill of Exceptions, in sub-
stance as follows :

To maintain the issues on his part, PIt'f offered and read in evidence
at the trial, without objection, the promissory note heretofore copied.

The PIt'f then called one Geo. Mixter as a witness, who being sworn,
stated that, Lemuel Andrews, one of the makers of said note, departed
this life two years ago last April, whereupon said PIt'f rested.
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And suid Def’ts to maintain the issues on their part, thereupon called
as & witness in their behalt, John M. Gould, who being sworn, testified
that, he was joint executor with Mrs. Jane Andrews, of the estate of
Lemuel Andrews, deceased; that he had learned from papers and menio-
randa in the hand-writing of Lemuel Andrews and pertaining to the es-
tate oi’ said Andrews, that lie, said Andrews, as principal, was owing the
PIt'f in this suit, a note of Five Thousand Dollars; that lie also owed
said Plt'f another and smaller note, but that he (Audress) had taken up
this last mentioned note.

Said PI’'f by his counsel vbjected to said testimony, but it was admit-
ted by the Court.

Said witness, Gould, further stated that, about the 28th June, 1858,
he sent by mail, aletter addressed to said PIv'f at Putney, Vermont,
enclosing two drafts drawn by Gould, Dimock & Co., on New York,
payable to said PIt’f; one of said drafts for the sum of Three Hundred
Dollars, and the other of said drafts for the sum of' One Hundred Dol-
lars, which drafts were duly honored and paid, and afterwards taken up
by said Gould, Dimock & Co.

Witness was here requested by Def’'ts” Counsel to state what directions
he gave in said letter enclosing said drafts as to how the same should be
applied, and upon what in ebtedness.

To which enquiry, addressed to said witness by said Def’ts’ Counsel,
the said PIt'f then and there ‘objected, and therenpon said Court sustain-
ed said objection, and refused to permit said enquiry to be put to and
answered by said witness, to which decision of said Court the said
Def’ts then and there, and at the time thereof, excepted.

Said Def’ts then exhibited and read to the Court a notice, of which
the following is a copy—

“STATE OF ILLINOIS, }

Rock Isnaxp County. -

Of the May Term, A. D., 1860, of the Circuit Court of said County.

JOIN CAMPBELL,
V8
BENJ. J. COBB,
AND JOHN WARNER.
TO THE PLT'F OR IIIS ATTYS.

You are hereby notified to produce, at the trial of the above cause, ull the letters
which have been written since April Ist, 1858, by John M. Gould to PIY'f in above
suit.

KNOX, REED, & WEBSTER,
Def'ts” Att'ys.”

It was admitted that this notice was served on suid Plt'f’s Att'ys,
Wilkinson & Pleasants, some two duys before this trial, and it was stated

“to the Court by said Def’ts’ Counsel that the vbject of the notice was,

unless the letter of said witness, Gould, to said PIt'f, was produced at
the trial, that said Def’ts be permitted to prove; by said witness, the di-
rections contained in, and the contents of said letter, so sent by said
witness to said PIt'f.

But the PIt'f, by his Counsel (he not being personally present at the
trial, and admitted by Def’ts to be a resident of the State of Vermont,
ever since and long before the bringing of this suit,) objecied to the suf-
ficieney of said unotice, for the purpose stated, inasmuch as the Plt'f was a
non-resident, and the Court sustained said objection, and decided said
notice to be insufficient; whereupon said Def’ts then and there, and at
the time thereof, excepted to the last mentioned decision of said Court.

Said Def’ts, by their Counsel, then asked said witness, Gould, as fol-
lows—

¢ Did you, as the Exccutor of the Estate of Lemucl Andrews, deceas-
ed, ascirtain that said Andrews, in his life time, was indebted to the
PIt'f in this suit #”

To which enquiry said witness answered—*“I did from his papers.”

Said Def’ts' Counsel then asked said witness as follows :

¢ State in what way said indebtedness was evidenced ?’
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To which witness answered—*“By note, as [ supposed frem Lis (An-
drew’s) papers.”

Said Def’ts then asked the witness the following question :

“Did you direct, in the letter enclosing said drafts to said Pit'f, that
they be applied on a note held by said Pit't against said Andrew’s Es-
tate ?”'

To which question last aforesaid, said PIt'f by his Counsel objected,
and the Court sustained such objection, whereupon said Def’ts then and
there, and at the time of said decision of said Court, excepted.

Cornelius Lynde, Jr., a witness in behalf of said Def'ts, being here
called and sworn, stated that he had never seen the Plt'f write, that he
was well acquainted with him, and that he had had a great deal of cor-
respondence by letters with him, backwards and forwards, and in that
way was familiar with his handwriting.

Here a letter, purporting to be written by said PIt'f, and addressed to
said witness, Gould, (hereinafter copied,) was shown said witness, Lynde,
who stated that. from his knowledge of PIt'f’s hun(lwr:ting‘ obtained as
stated, he believed said letter to be in the handwriting of Plaintift,

The witness, Gould, was here recalled by said Def'ts, and testified that
the said letter, so shown to said witncss, Lynde, and addressed by the
plaintiff to him, the witness, was received by him in due course of mail,
inreply to his, the witness’s letter, enclosing said drafts, addressed to
said plaintiff. .

Here said letter was read to the jury without objection, and isin tie
words and figures following—

“Purnzy, July 13th, 1858.
Hon. J. Gouwp, Rock Tsland, I1I.

Dear Str: Yours, of the 28th ult. was received, enclosing drafts of
Gould, Dimick & Co on New York—ona for $300 and one for $100—
for interest, &e., on L. Andrews’ and others’ notes, assureties, six months
from 26th June last. The note is in Windham County Bank with my
name endorsed, and it has given me considerable trouble, it not having
been paid at maturity. I have made arrangements to have it continued
on terms as at present the full year, if you wish.

Respectfully Yurs,
JOHN CAMPBELL.”

Said witness, Gould, was then asked by Defendants’ Counsel as fol-
lows :

“Did you, a3 the Executor of the Estate of Lemuel Andrews, deceas-
ed, accept, by letter addressed to said Plaintiffat his residence, the delay
of payment of the note mentioned in Plaintiff's said letter, und pay the
considerations therein mentioned for such delay ?”

To which witness answered that he had never wrilten to said Plaintiff
after the receipt of said letter.

Said Defendants here recalled said witness, Lynde, who testified that
he had known the Plaintiff twenty years last past, and more, that he,
Plaintiff, during this period of time, resided and still vesides at utney,
Windsor County, Vermont. Said Lynde further states that in the case
of Plaintifl loaning money to Lemuel Andrews, he, witness, transacted
the business of said Plaintiff; that the note on which this suit is brought
(the body of it) is in the handwriting of witness, and that it was given for
moncey loaned. Said witness, Lynde, further states that he never knew
of Plaintiff's being at Rock Island; that when the note in suit was
given, Andrews also gave the Plaintiff another note—g small one—which
was afterwards taken up. Witness further states that he never knew of'
any other notes or indebtedness from said Andrews, or said Andrews or
others to said Plaintiff,

Said Defendants here recalled said witness, Gould, and exhibited to
him acopy of a letter, copied into a letter book belonging to witness and
his partner Dimock, and was asked if the copy then shown him was g
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true copy of the letter written by him to PIt'f inclosing suid two drafts.
To which witness answered that it was a true copy of said letter.

The copy of said letter so shown to said witness, Gould, is in the
words and figures following :

“MoviNg, ILL., Junc 28th, 1858.
Dr. Jonn CampBELL, Putney, Vi.,

I enclose Gould, Dimock & Co.’s
draft on New York, for interest on Lemuel Andrews’ note for $5,000,
for six months from June 26th, say $300. We also inclose another
draft on New York, for additional percentage, for extension of time,—
having been informed by Judge Lynde that you required 4 per cent ad-
ditional if the note was not paid at maturity, which we cannot do—shall
;probably be obliged to keep it another year, and will send you same
amount at end of 6 months. Please endorse the Three Hundred Dol-
Jars on"note, for interest, and send a receipt for same, and one for the
'$100, seperate, as [ need the receipts for vouchers to file in Court.

I'am toid there was'a note given for l-st six months’ interest. which
has'not been returnéd. Please send same to'me.

tespectfully Yours,
J. M. GOULD,

Iixecutor of Est. of L. Andrews. "

‘Said Def'ts then offered in evidence said copy of _éuid letter so sworn
to’by ‘said witness, Gould, to which the said PIt'f, by his ‘counsel, ob-
jected, ‘and the Court sustained his said objection last aforesuid and decid-

~“ed that the copy of ‘said letter should not be read ‘in evidence td'thejury.

To*which said last mentioned decision of said Court, the said Def'ts
then and thereand -at the time thereof, exoepted.

Here said Plt’t moved the Court to rul  out of the case and from the
consideration of the jury,all of the evidence of said witness, Gould,
relating to what he learned from the papers and memoranda of said An-
drews, in relation to his indebtedness to said PIt’f, which motion of said’
PIt'f the Court sustained, and excluded so much of said witness’s testi-
mony as said motien sought to exclude.

To which last mentioned decision of said Court, said Def’ts then and
there and at the time thereof, excepted. .

And in behalf of said Def’ts the Court was asked to instruct the jury
as follows :

1. If the jury believe from the evidence that the PIt'f in this suit,
received a payment of six months interest on the note in question,
which was for interest six months after the note became due, without the

~ knowledge or consent of the Def’ts, then the tinme of payment of said
note was extended by a valid agreement and the surities discharged, and
the jury will find for Defts.

2. The burden of proving that the surities had notice of the exten-
ding of the time of payment of said note (if they believe it wus so ex-
tended) is upon tlie Plt’f; after the Def 'ts have shown that the time was
extended.

3. If the jury believe from the evidence that the Pl’f in this suit
extended the time for the payment of the note in question, for a definite
period after it became due, upon a good and valid consideration, without
the consent of Def’ts, and that the Def 'ts signed-said note, as surities,
then they should find for the Def ’ts.

And for refusing instructions numbered 1 and 2, Defts then and
there, excepted

The jury rendered a verdict for PIt'f for $5,598.

And after verdict, Defts filed their written motion for a new trial, for
the following reasons - -

1. Because the verdict of the jury is against law and the evidence
adduced at the trial.

2. Because the Court excluded from the consideration of the Jjury who
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