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SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRITL, TERM, A.D. 1864,
JOSHUA J. MOORE, et al, Pramwtirrs ix ERBOR. ?

vs. -
GEORGE TITMAN, Derexpant IN Krrok. )
S ;L_AETI'IFF’S BRIEF.

Errors. ?
1. The Court erred in rendering its decree upon the evidence produced.

2. The evidence does not sustain the decree of the Court.

The decree recites that the case was heard upon the “orginal Bill, answer, re-

b}

plication, and exhibits, on file herein,” exlending the presumption that any other

evidence was offered or heard.
Abstract, page 4.
The record shows that the Mortgage deed, the personal bond of Moore to Titman

for five thousand dollars, and the certificates upon the Mortgage deed were
the only ewhibits or proof filed in the cause, by complainant.

See Reéord, page 20 and 26.

The abstract is deficient in not fully stating this part of the record, and the Court
are respectfully requested to examine the record on file in this cause at p. 20 & 26.

The record therefore shows conclusively that the note described in the Mortgage

accounted for.

The personal bond of Moore in the sum of five thousand dollars, conditioned
for payment of twenty-five hundred dollars was no necessary, legal or relevant ev-
idence for defendant in error, and could in no event dispense with the production,
of the note.—
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1. Because it was not mentioned, or contained or described in the Mortgage.

2. Was in a different sum and payable in different manner. The note was
payable with current rate of exchange, d&e.

3. Was no part of Mortgage or Mortgage record.
4. Tts endorsement of itself to another would not be a transfer of the Mortgage.

5. The endorsement of the note would have transferred the Mortgage to the

endorsee.

The general principal that the party seeking to enforce a contract or note
at Jaw, must produce the same on trial or account for its loss or absence, needs no
argument to sustain, or authority to fortify it. He is bound to make out his case

before putting the Defendant upon his defence.

Equally unquestioned is the proposition that the note secured by the Mortgage

e
is the principal, and the Mortgage deed the incident. The mere transfer of the
note tranters the Mortgage ¢pso fucto. The Mortgage fullows the debt as its in-

cident or shadow only—no authorities are necessary to support this proposition.

There was no sufficient evidence upon which to predicate the decree, because
without the note, or evidence of its loss, or account oof its apsence - there was
prima fucie no mortgage—nothing, but an accident or show, without substance.

The endorsee holding the note held the right to foreclose, which must be in -
itself exclusive, there being but one note, and the right to one satisfaction only.

There could not be two foreclosures upon the same premises, for different par-

ties upon the same mortgage and indebtedness.

Should this decree not be reversed, the time of redemption having expired,
the endorsee can sue the note at law, and enforce collection out of other pro-
perty, and the foreclosure ofters no protection or detence to the plaintiff in error.

It the foreclosure, without offering the note or accounting for its absence could
be sustained, it would not only be an anomaly in principle and practice, upsetting
the legal order of procedure in Court, compelling defendant to make his defence
before the plaintiff had made out his case, but wounld tend to legalize wrong, mul
tiply litigation, cnconrage rascality and unsettle established principles.






The bond filed was a mere cumulative security, and not mentioned in mortgage

and its production did not relieve the want of the note—a payment endorsed up-
on the note would not appear upon the bond. A transfer of the note would carry
with it the mortgage without affecting the bond, while a transfer of the bond with-
out the note would not affect the note and mortgage. It was necessarily 2 cumu-

lative and collateral security only.

The Court below therefore erred in rendering the decree upon the evidence,

and the evidence does not sustain the decree.

But the Court erred in appointing the solicitor of the detendant in error to ex-

ecute the decree.
White vs. Haftuker, 27 Ill. Report, 349.

That case was tried and decided at the Jan. Term 1862, and the decree below
in that case was reversed because the solicitor was appointed special master to ex-

<cute the decree,

We have relied upon that decision as sound law, in harmony as it is with the
statute, and we can add nothing to the eonclusive reasoning of the Court in that
case. The trial below in this case was had when stump tail currency had unset-
tled all valnes, and when rebellion had disturbed all relations and upset all pecu-
niary caleulations, and when corn was scarcely worth hauling to the next town or
depot for market, and when other crops had failed, and when the payment by a
farmer of a large debt due a most relentless and vindictive creditor, who knew
not merey, and to whom the farm of the Plaintiff, worth at least four times the
debt, was a most covetable possession, and the Plaintift’ could not make arrange-
ments to redeem his property. Was it singular that he should rely upon a very
recent unqualified decision of the supreme court, which promised relief from utter

ruin?



5

It'was not upon his snggestion that the creditor’s solicitor was appointed. He
had nothing to do with the appointment, no power over it. In fact, the solicitor
who drew the decree, appointed himself, and the matter of his appointment was
not even considered by the Court. In practice, the Court neither makes or ex-

amines a decree of foreclosure. in ordinary cases.

The record shows, aflirmatively, that no evidence was offered but the exhibits
Record page 20 and 26.

There can be no presumption that any evidence of disability of the regular
master existed, or any reason why the regular master, whose business it was to
make the sale, should not make the sale, and exeeute the decree.

It is not like the case of Farnsworth vs. Strassler, 12 Ill. Rep. 485.

It may be competent for this court to presume that sufficient reasons exist for
the appointment of special master in ordinary cases when the record is silent and
shows nothing to the contrary, but that is not this case.  The record and deeree
relates all the evidence oftered, and no such presumption can arise in this™ case,

but is expressly excluded by the record.

That was not a case where the special master was the solicitor of the complain-
ant, but the court in that case say, ““it was the business properly pertaining to the
resident master of the county,” and it is fairly -inferable that if it had appeared
by the record that no evidence was offered upon the subjeet, and no reasons ex-
isted, the objection weuld have been sustained. In that case the Sheriff was ap-
pointed, probably under scction 46 of the chancery act. '

That statute confers upon the court power to appoint special master only when
¢ there shall be no master in chancery competent to act.”

The court will not presume there is no master in chancery, and thus repeal the
law, but only presume there was proof of the fact when nothing appears to the
confrary in the record. )

This amounts nearly to a distinction without a difference, but saves the court
from the imputation of exercising legislative functions; but the court will not, it
is believed, extend the precedent beyond its logical cftect.

But this case is also distingnishable from that in anotlver particular. This case
was tried below in Peoria Connty, and the decree was to be exccuted in Fulton
County, the lands being there. Would the Court presume without proof that there
was no regular master in Chancery in Fulton County; or that any of the disabili-
ties enumerated in the chancery act (Section 51) existed. Was it competent for
the court In Peoria to appoint a special master for Fulton County over the head
of the regular master ?

“The several Circuit Courts of this State shall have power to appoint in eachi -
County, a master in Chancery, &ec.
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Chancery Act, sec. 48.

The appointing power isin the local court, and not-elsewhere, and this is the
only provision for the appointment of the regular master.

Section 51 of the same act, provides only for the appointment of special master
when the regular master is incompetent to act. Can the court exercise any fuuction
in derogation of the statute or the power conferred thereby. Is there an indefinite
power in the court of chancery “lying about loose” outside of the statute, which,
1ike the spiritual construction of the Jewish Talmud, may mean as the text reads
or exactly oppsite, to suit the exigency. If there be any presumption in the case,
the most obvious presumption is, in the absence of all proof, that there was a reg-
ular speaigh master in Fulton County, whose business it was, by statute, to make
this sale. There is no legal presumption in favor of the exceptional, or in any regu-
dar system of ratiotination. All presumptions in law, as in other things, are that the
ordinary general enrrent of things is continnous, and fhe exception must be pro-
ven to overcome the foree of the presumption. Any other system of reasoning
anust upset all authority, and all precedent, and all order in law or elsewhere in
the business of life.

But to return to the other branch of the enquiry.
The special officer in this case was the solicitor of the detendant below.

If he had been the regular master it was imperative upon the court to appoint
< special master, or violate the statute. It cannot therefore he competent for the
court to appoint a special oflicer to exercise a function which, if he was the regu-
lar officer, he was incompetent to exercise. ~This proposition needs no argument.
The unqualified decision in the case White vs. Haffaker, before cited, in the 27th
I11. Rep. page 349, settles this beyond controversy, and if is impossible to contro-
vert, upon principle, any part of the reasoning ot the court upon that point in
the case. It stands by itself, correcting the error of the court below, not the error
©f the party, and is in harmony with the statute and the policy of the law. We are
aware that the authority of the case last cited is somewhat diluted by the decision
in the case of Dow vs. Seely, 29 Il Rep. 495, but we respectfully insist that it is
not decided in that case that there shall be proof made by plaintiff, that the
special master, John J. Weed, was the solicitor, John J. Weed.

1. Because there can be no sueh proof oftered in this court, and the conrt will
not require proof it would exclude it offered.

2. Becanse no, logical mind can read the record without the spontaneous con-
clusion that the solicitor and special master are identical. The same name, the
same term of court, and in the same case and at the same place.
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This Court has decided in one case, that in an action of debt upon a judgnient
recovered in another state, and sued lere in favor of the same parties against par-
ties of the same name, the court would presnme the defendants liere sued, were
the identical parties sued in anotixer state, and that no proof of identity was required
of plaintiffs. In other words, the court would presume identity of person from
similarity of names until the contrary was proven. It is believed that the cor-
rectness of that decision has never been doubted, and it is difficult to see how a
different rule could be practicable.

If the court had no legal authority to appoint the solicitor special officer to ex-
ecute the decree, the error was in making the decree and not in the subsequent pro-
ceedings, and the ofticer being incompetent to act, it follows that his proceedings

are illegal and void as if done without appointment.

The plaintiff assigns for error the erroncous appointinent of the special commis-
sioner, not the act of the master. If the error assigned was the act of the master,
in his proceedings of sale, then the decision in the case of Dow vs. Seely wonld

be in point, and perhaps fatal to the assignment of error.

The plaintiffs assignment of error reaching only the orginal decree, it is difficnlt
to see why he may not prosecute that question in this cvurt by writ of error at any
time within the five years given by the statute for instituting proceedings in error.
If he have five years in which to prosecute his writ of error, we submit, that it
follows, that the statute is a ““strong delusion” tending to mislead and misleading
—unless he may have the benefit of the error in the Court below, which he seeks

to reverse.

No judicial construction can debar him of his statute right to the writ of error
if he does not delay beyond five years in its prosecution ; but the right to pros-
ecute in error is a delusion, worse than a ‘‘dead sea apple,” if the relief is taken
away by the unfavorable construction of the Court upon some want of action upon
his part. Thes‘zavprocecdingé within statute limits, seeks to correct the error of
the court, not the party. We therefore respectfully insist that the decrce below
should Le reversed for this, as for the other errors assigned.

.JOIINSON & IHOPKINS,
Sols. for Plaintifts in Error.
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SUPREME COURT.

Stoxe of T\\wows.

siugopeL’ 3 ‘»@vwiés ,ﬁmﬂlf' r @iﬁisinﬂ-.

APRIL TERM, A. D. 1864.

JOSHUA J. MOORE, ct. ux, )
s, : - Error to Peoria.
GEORGE TITMAN. )

—_——<coe— ———

BRIEF AND ARGUMENT FOR DEFENDANT.

.- The ;ir'ihtct'l abstract, filed in this Court by the plaintiffs, does not present a {ull
synopsis of tha record in this case. It does not show that a true copy of the mort~
gage foreclosed by the decree of the Court below, was exhibited with the original
bill, marked * Exhibit B, 'nor is there an abstractof that exhibit made. The purport
of the mortgage, however, is made to appear, by the abstract of tho allegations of
the bill, wherp it is fully.described.

:.In.thc,;lbétﬁbf:.—aﬂsp, .orjﬁgés*‘[i)'lfﬁd_'.’.(r(ﬂ Te anscrmv,'—ﬁwnﬁec_ms*wbu Ty

sly effort to mislead the Court, by mixing up the record so as to make it appear, at
first sight, that the Court below heard the case while the defendunts, there, were
under rule to answer the Supplemental Bill which had been filed.

There is no argument needed, to show that the first and second errors, ass
signed in this Court by the plaintiffs, are without any foundation. The record
shows that the mortgage was duly executed, acknowledged, and recorded—and was
before the Court below at the hearing,—as was also the instrument the mortgage
was given to secure——while the decrce is for a less sum than the amount then due.
All that those assiguments can affect, is to raise the technical objection that the
obligation which the mortgage was executed to secure the payment of, is denomi-
aated, both in the bill and mortgage, * a prowmissory note,” when in fact it is a
hond. But it is submitted that this objeetion cannot now avail the plaintiffs. The
proper time for them to have interposed it would have been at the hearing. It will
not be heard in this Court for the first time. ‘ When evidence varying the ease
“made by the bill, is received without objection by the defendants, all objection
« thereto will be decmed to have been waived, and the Court will decree upon such
“ ovidence, unless it would operate as a surprisc upon the defendant.”—Hatcher v.
Hatcher, 1 McMullen Ch.R. 311. . -



"The rule that the obligations and proof must correspond, in order to cntitle the
complainant to recover, can have no bearing in this case. The contract made by
‘the bond, is plainly and succinctly described in the bill, with such necessary and
convenient certainty as to the essential circumstances of time, place, manner, subs
Jecc, amount, and other incidents, that the plaintiffs were distinctly informed of the
nature of the case they were called on to meet. If the bond filed in the Court
below, and produced at the hearing of the cause, had created a different obligation
than that made by the allegation of the bill—other than in its mere name or nomi-
nation—the case would probably have been different; but the hond itself shows it
be the identical obligation referred to in the bill, by cvery condition in it, and by a
direct reference to the mortgage on its face. ~ Its introduction as evidence, could by
no possibility have operated as a surprise, on account of its variance from the instru-
ment described in the bill,—the only ground that could at any time have been
arged for its exclusion.

The point raised by the third assignwent, is res judicata. In Dow v. Seely, —
29 Tll. 495—this Court say : * The master named in the decree to execute it, is of
« the same name as the complainant’s solicitor. We know nothing beyond this,
« whether these names indicate the same person ; but, assuming that they are, we

« think the defendant should have made some move or objection, either in this
“ Ouurt or tho Ovure-bolerry 21

intss imotand af maisine till tha

« property has beet sold, to cnable him to determine whether it is a good sule ora
« had one. He has no right to speculate on the chances in that way. After acqui-
it escing by his silence, till the decree was executed, it is now too late to object to
«the fitness of the officer appointed to execute it.”!

But this is a stronger case than the one above cited. The decrec of foreclosura
has not on'y been executed, by a sale of the mor vwd premises, but the time of
redemption from such sale had expired 2nd a deedlgxecutm;the commissioner to
the defendant as purchaser, long before this case was brought to this Court, or any
other move was made, as fully appears by the record—and it might also be added—
although it isd'/ors the record—atrd the defendant has been in possession of the premi-
scs for more than a year—the plaintiffs wou d be foratdiless if the caso was reversed,
as the defendant is the holder of the fee in the land, and is in possession, he could
retain itin virtue of the mortgage. ~ Whiting v. Bank of the U.S.,13, Peters page 15.

Though the proceedings in the Court below may not have been, in all things,
technically correct, it cannot be shown that any injustice was thereby done to the

plaintiffs by the decree.
The deerce ought to be affirmed. ROSS, TIPTON, & WINTER.

Tor Defendant in Error.
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SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRII. TERM, A.D._1864.

JOSHUA J. MOORE, et. al.
V8.
GEORGE TITMAN.

L ABSTRACT OF THE RECORD
Record
In the Circuit Court in and for the County ot Fulton, to the September Term
® thereof, A. D. 1860. George Titman exhibited his bill in chancery to foreclose a
certain mortgage, executed the thirteenth day of August, 1858, by Joshua J.
6 &7 Moore, and Ann A. Moore, his wife, to said George Titman, upon the following
real estate in said County of I'ulton, to wit: North East quarter of section
seven, Township seven North, Range four Last of the fourth principal meridian,
with the hereditaments and appurtenances, with covenants of general warranty,
conditional for the payment of one promisory note of the said Joshua J Moore to
said George Titman, for the sum of three thousand dollars, of same date of said
mortgage, and payable the first day of April, 1860, with interest at ten per cent.,
payable the first of April of each year.
Also, a certain other mortgage executed the fourteenth day of August, A. D.,
9&10 4958 Dy the said Joshua J. Moore, and Ann A. Moore, his wife, to the said
George Titman, upon the following real estate in said Fulton Co., to wit: The
South West quarter of section eight, in Township seven North, Range four East
of the fourth principal meridian, with the hereditaments and appurtenances, with
covenants of general warranty, conditional for the payment of one certain promi-
sory note, of the said Joshua J. Moore to the said Geore Titman, for the sum of
twenty-five hundred dollars, of even date with said mortgage, payable April flrst,
1860, with ten per cent. interest, payable on the first day of April of each year,
both of which mortgages were duly acknowledged.
b Upon which summons was issued to the sheriff of Fulton County, on the
thirteenth day of of July, A. D. 1860, which was returned served on the eighth
12 day of September 1860 ; and on the twenty-fourth day of September, 1860, the
1 &12 petition of said Joshua J. Moore for a change ot venue in said cause, whereupon
e the venue was changed to Peoria Co., and at the November Term, 1860, of said
Circuit Court of Peoria Co., said defendants filed their answers as follows, to wit:
The answer of the szid Joshua J. Moore, answering as well for himself as

for his said wife, Ann A. Moore, to the said complainant’s bill of complaint.
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This respondent now and at all times hereafter, saving and reserving to the
said defendants all manner of right of exception to the manifold errors, uncer-
tainties and insufliciencies of said bill for answer thereto, or so much thereof as
this respondent is advised it is necessary or material to answer unto, answering
says:

That each and every of the charges, statements and allegations in said
bill is and are untrue, and this respondent says expressly, that he has well and
truly paid and satisfied to the said complainant each and every part of the said
supposed indebtedness mentioned in said bill, and the said supposed promissory
notes and mortgages mentioned in said bill should be delivered up to this
respondent to be cancelled, and especially this respondent says, that he paid to
said complainant on or about the tenth day of April, A. D. 1860, the sum of
three thousand seven hundred and fitty-eight dollars and sixty-two cents, (3,758.62,)
and that since the commencement of said suit, he has paid to said comnplainant
the residne of said supposed indebtedness. All of which this respondent will
aver, maintain and prove,;whensover and wheresoever this Iloncrable Court shall
direct.

And now having fully answered this bill, this respondent asks to be discharged
herefrom with the said defendant’s costs herein most wrongtully sustained.

JOSHUA J. MOORE,
Per Mannine & Merrnax, his Solicitors.

To which a replication was filed on the 28th day of November, 1860, as
follows, to wit: George Titman 2s. Joshna J. Moore, and Ann Moore, in chan-
cery. And the said complainant for replication to the answer of said defendants
says, that each and all the allegations of the said defendant’s answer are untrue,
and that he will maintain and prove each and every the allegations of his said
bill, as this Honorable Court shall direct.

GEORGE TITMAN,
By Joux J. Weeb, his Solicitor.

And on the 23rd day of April, A. D. 1861, the said George Titman filed his
supplemental bill in said cause, stating the filing of said orignal bill, also the notes
and mortgages mentioned in said original bill, and describing the said mortgaged
premises, and stating the conditions of said mortgages, and asking that said
copies of said mortgages marked “A” and “B,” attached to original bill as
exhibits, be taken as a part of the supplemental bill, and reciting the issue and
service of summons upon said original bill, and a change of venue from said
Fulton to said Peoria County, the filing of said answer, to original bill, and the
replication thereto, and then alleging as follows : .

Your orator would further show unto your Honor that since the foregoing
proceedings were had in said cause, the said mortgage and bond for the payment
of the sum of three thousand dollars, as described in your orator’s original bill on
file herein has become due and payable, so that both the mortgages described in
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20 & 21
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said original bill, are now wholly due and unpaid. And your orator further
shows unto your Honor, that the time for the payment of said several sums of
money, specified in said bonds and mortgages, as set out in your orator’s original
bill, has long since elapsed, and that the same are now due and payable accord-
ing to the tenor and effect thereof; yet the said Joshua J. Moore has not paid the
said several sums of money, or any, or either of them, or any part thereof, in
accordance with the conditions and terms of said bonds and mortgages, or other-
wise ; but to pay the same, or any part thereof, the said Joshua J. Moore has
wholly neglected and refused, and still does neglect and refuse, whereby the con-
ditional estate vested in your orator by virtue of said mortgages, has become ab-
solute, and the estate of the said Joshua J. Moore therein has become forfeited.

And now inasmuch as your orator is without adequate remedy by the strict
rules of the Common Law, he prays that the said Joshua J. Moore and Ann A.
Moore, may be made parties defendant to this his supplemental bill, and that
summons in Chancery may issue against said defendants, commanding them to
appear and answer this, the supplemental bill of your orator; the oath of said
defendants hereto, being hereby expressly waived, and that upon proof being
made of the allegations set forth in the original bill of your orator as well as this
his supplemental bill, that the equity of redemption of said defendants, in said
premises be barred and forever foreclosed, and that your Honor will order said
defendants to pay such sum of money as may be found to be due upon said mort-
gages, within some short time, to be fixed by your Honor, and that in default
thereof, your Honor will order a decree that the said real estate described in said
mortgages may be sold, to satisfy your orator’s said debt, together with the inter-
est and costs that may have accrued thereon; and that your Ilonor will grant
unto your orator such other and further relief in the premises as to your Honor
shall appear consistent with equity and good conscience, and as in duty bound

your orator will ever pray, &e.
GEORGE TITMAN,

Ross, Woolfolk & Tipton, and John J. Weed,
3 Solicitors for Complainant. .

And on the seventh day of May, A. D. 1861, the said complainant, by J. J.
Wead, his attorney, came and dismissed his supplemental bill.

And on the ninth day of May, A. D. 1861, the said complainant filed in said
court the mortgage aforesaid, marked “D,” and a certain bond of Joshua J.
Moore to George Titman, dated the 14th day of August, 1858, conditioned for the
payment of said Titman of two thousand five hundred dollars, payable the first
day of April 1860, with ten per cent. interest, payable the first day of April an-
nually.

On the nineteenth day of November1860, the defendant was ruled by the said
court to answer to the said action by Thursday next; and on the tenth day of
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May A.D. 1861, the said court made its order, judgment and decree in said causc,
as follows, to wit: Friday, May tenth, A. D. 1861, George Titman vs. Joshua J.
Moore and Ann A. Moore. Bill to foreclose Mortgage.

This day came again the said complainant, by his solicitor, as well as the said
defendants, by their solicitors, Manning & Merriman, and the said complainants
having at a former day of the present term of this court, dismissed his supple-
mental bill on file herein, and also so much of his original bill as relates to a
mortgage described therein, as due and payable on the first day ot April,- A. D.
1861, and this cause now coming on to be heard upon the original bill, answer,
replication and exhibits on file herein, the court having heard the evidences, doth
find that each and all the allegations contained in said complainant’s bill are
true in manner and form as therein alleged, and that the said defendant, Joshua
J. Moore and Aun A. Moore, his wife, did on the 13th day of August, A. D.
1858, make, execute and deliver, to the comnplainant, a deed ot Mortgage for the
real estate deseribed in complainant’s bill; to wit:

The South-west quarter of section number cight, in township number seven
North of the base line, of range number four, East of the fourth priucipal meri-
dian, in the County of Iulton, and State of Illinois, containing one hundred and
sixty acres of land, more or less, which said mortgage was exccuted by the said
defendants to the said cowmplainant, to secure the payment of the sum of two
thousand five hundred dollars, which the said Joshua J. Moore then owed to the
said complainant, which said mortgage was duly recorded in the Recorder’s Office
of Fulton County, aforesaid, in Book No. 46, on page 214, on the seventeenth
day of August, A. D. 1858. And it further appearing to the court that the said
defendants, and each of them, have wholly failed to comply with the conditions
of said mortgage, and have wholly neglected to pay the said complainant, the
sum of money specified in said mortgage, or any part thereof, and that there now
remains due and unpaid from said defendaunts to said complainant, upon said
mortgage, the sum of three thousand one hundred and sixty-seven dollars and
forty-six cents. It is therefore ordered, adjudged and decreed by the court, that
the said defendants pay to the said complainant, within ten days from the date
hereof, the sum of three thousand one hundred and sixty-seven dollars and forty-
six cents, together with the costs of this proceeding, and that in default thereof
that the said real estate hereinbefore described be sold to pay the same, and that
John J. Weed, Esq., be appointed a special commissioner to sell said real estate;
and that said real estate be sold at the door of the Court Ilouse, in Lewistown, in
the County of Fulton, and State of Illinois, and that said commissioner give tour
weeks notice of said sale, by publication of notice thereof, in some public news-
paper printed and published in the County of Fulton aforesaid, which notice shall
contain a description of the said real estate, as well as the time, place, and terms
of such sale; and that said commissioner sell the said real estate to the highest
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and best bidder therefor, in cash, and that out of the proceeds of such sale, the
said commissioner first pay the costs of this proceeding, and that he next pay to
said complainant the said sum of three thousand one hundred and sixty-seven
dollars and forty-six cents, together with six per cent. interest thereon, from the
date of this decree, and that he pay the Dbalance acerning from such sale to the
said defendants, or to their heirs and assigns.

And it is further ordered that said commissioner make, execute and deliver, to
such purchaser or purchasers of real estate, at such sale, a certificate of purchase
for said real estate, which said certificate of purchase shall entitle the purchaser
or purchasers, their heirs or assigns, to a deed for said premises, unless the same
be sconer redeemed according to law; and if said premises be not redeemed ac-
cording to law, that said commissioner make, exceute and deliver, to the legal
holder of such certificate of purchase, a deed of conveyance for said land.

And it is further ordered that upon the execution of such deed of conveyance,
by the said commissioner, to such purchaser or purchasers of said real
estate, that the said defendants, their heirs or assigns, and all persons holding
possession of the above described real estate, from or through them, surrender up
the peaceable possession of said premises, and every part thereof, to the said
purchaser or purchasers, their heirs or assigns, together with all the title papers .
relating to said real estate in their possession or control, and that they, the said
defendants, their heirs and assigng, be forever barred and foreclosed of all equity
of redemption in said premises, and that said commissioner report his pro-
ceedings herein, to the next term of this court, and that this cause be continued.

And on the 12th day of October, A. D. 1861, the said John J. Wead,
special commissioner, filed his report in said court, showing that on the twelfth
day of July, A. D. 1861, at the Court Iouse in Lewistown, he made sale of said
South-west quarter of section number eight, township number seven North of the
base line, of Range number four East of the fourth principal meridian, to said
George Titman, for three thousand two hundred eighty dollars and eleven cents,
being the highest and best bid, and executed to him a certificate of purchase
thercfor, which report is signed John J. Wead, special commissioner, and which
said report, on the said twelfth day of October, A. D. 1861, approved and con-
firmed by the said court, and on the twelfth day of December, A. D. 1862, the
said court entered another order and decree, confirmatory of the said report of the
said John J. Wead, special commissioner; and on the said twelfth day of
December, A. D. 1862, the said special commissioner filed his further report, as
follows, to wit: In the Circnit Court of Peoria County, Illinois, to the Decem-
ber term, A. D. 1862. George Titman vs. Joshua J. Moore and Ann A. Moore.
In Chancery, to foreclose mortgage. The undersigned, special commissioner in
the above entitled cause, begs leave to report that the real estate described in the
order of sale herein, not having been redeemed of the sale thereof, heretofore (ro
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wit on the 12th day of July, 1861,) made by said special commissioner, le, said
commissioner, did on the 12th day of November, A. D. 1862, make, execute and
deliver, to the said George Titman, the purchaser thereof, and the legal holder of
the certificate of purchase therefor, a good and sufficient deed of conveyance of
said real estate, to wit: The South-west quarter of eight, in township seven
North of range four East of the 4th principal meridian, in the County of Fulton,
and State of Illinois. All of which is respectfully submitted.
JOHN J. WEAD, Special Commissioner.
33 Certificate of Clerk and Revenue stamp,

ASSIGNMENT OF ERRORS.
1st. The Court erred in rendering its decree upon the evidences produced.

2d. The evidence does not sustain the decree of the Court.

8d. The Court erred in appointing the Plaintiff’s Solicitor a special master to
sell the mortgaged premises.
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