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THOMAS A. MAPPS, Comp't,

VS.
BerNHARD U. Suarpe, GeoraeE N. Smarre )IN CHANCERY.
and GEORGE ALLEN, partners under the name y
and firm of SHARPE & CoMPANY, defendants.

. The bill shows that one Joha G. Royal being the owner in fee
of SE 4, Sec4, T 34 NR 9, E 3d P M, Will Co., Ill's, on the
24th day of April 1857, executed a Sale Mortgage thereon to HEg-
bert H. White to secure the sum of 1000 Dollars.

That on the 22d day of April 1857 said Royal and wife convey-
ed by - warranty deed the N & of said S E 4, Sec 4 to Comp’t for
the consideration of 900 Dollars.

That on the 10th day of June 1857 the Comp’t hired of def’ts
800 Dollars for thirty days at 36 per cent. per annum and gave his
note to said B. U. Sharpe for 824 Dollars—the 24 dollars being for
the interest. And to secure said note at the same time executed to
said B, U. Sharpe, but for the benefit of said firm, a sale mortgage
on said N # of said SE + Sec 4 and the W 3, SW 1, N E 1 Sec 6
T34, R10E; and W3, N+ E:SE 1}, Sec2, T34,R 9 E3d P
M, said Mortgage containing a power of sale by advertising ten days
after default, a copy whereof is attached to and made part of bill
marked exhibit “A.”

At the end of 30 days Comp’t paid the 24 dollars back interest
and procured a re-loan of the 800 dollars by agreeing to pay def’ts



~T

monthly in advance interest thereon at the rate of 60 per cent. per
annum—and the time was thus extended from month to month till
about the Gth of Oct. 1858, Comp’t paying interest as last aforesaid.

That between July tenth 1857 and Oct. tenth 1858 Comp’t paid
Defend’ts on said note at different times and in different amounts
about 660 dollars, that the intere;t was marked paid monthly on
back of said note. and Def’ts refused to apply any of the said 660
dollars as principle. That Def’ts then refused to give any further
extension, aud ou the 13th day of November, 1858 said B. U. Sharpe
after publishing notice ten days a copy whereof marked exhibit “B”
is attached to and made part of bill, offered the said property for
sale under the power contained in said mortgage and the sime was
bid in by said def’t George N. Sharp by R. R. Allen his agent, for
the sum of 460 dollars_and a deed executed to him for the same by
said B. U. Sharpe.

That on the 1st day of Feb'y 185y the said White sold and deed-
cd uader the power in his mortgage from said Royal the S ¥ of said
S E 4 Sec 4, to def’t George N. Sharpe for 1000 dollurs. And on
the 1st day of Feb'y 1859 said White sold and conveyed the said
N % of said S E 4 Scc 4, under his said mortgage to def’t George
N. Sharp for 150 dollars. These sales were both at auction and the
purchases were made by R. R. Allen as agent of said George N,
Sharpe.

That the said sale on the 13th of Nov. 1858, the said N 5, S B i,
Sec 4, was struck off to said George N. Sharpe at 200 dollars and
the Wi SW i1, NE{ Sec6 T34 R10 E, being twenty acres
valuable timber, at 150 dollars;—and the W , N &, B §, S E qr,
Sec 2, same T and R, also valuable timber at 110 dollars, making
with the 150 dollars bid at the sale under the White mortgage 610
dollars for the whole of said real estate, which was worth at the
least 2000 dollars. Said 80 acre tract being well improved and
under high state of cultivation.
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Comp’t alleges and charges that the sale by White of the said N
 ofsaid S E qrSec 4, to said George N. Sharpe was made through
an arrangement between B. U. Sharpe, R. R. Allen agent of Geo.
N. Sharpe and White for the purpose of strengthening said Georgs
N’s title under the previous sale under said mortgage from Comp’t
and to prevent Comp’t from setting up the question of usury in a
direct proceeding between Comp’t and def’t, and to cut off any equi-
ties there might be in favor of Comp’t. That said sale was a mere
matter of form made at the instance of def’ts. That it had been
previously arranged by them that said R. R. Allen should bid off
the property for 150 dollars in the name of said George N. Sharpe»
and that no other person should bid. That def’ts had proposed to
tuke an assignment of White’s morEgage, but for the purpose of
preventing Comp‘t from questioning the legality of their proceed-
ings they induced said White to make said sale, with the intent of
covering up and avoiding the effect of the fraud which they had
practiced on the Comp’t and by which they had sacrificed his whole
property for the payment of a debt much less than half its value.

That the rate of interest so agreed to be paid and in fact paid by
Comp’t was usurious, oppressive and illegal—and that there then
was in fact only a Dbalance of about 240 dollars legally due deft’s
on said note and mortgage at the time of said sale on the 13th of
Oct 1858, including interest thereon at 10 per cent, which same
Comp't offered to pay but def’ts refused to receive.

That Comp’t has been at all times and still is ready and willing to
pay said def’ts whatever sum may be due them oa said note and
did offer to pay them the amount justly due—that def’ts have not
only caused said premises to be sold as aforesaid, but refuse to de-
liver up or cancel the said mortguge and note. Alleges combination
and fraud ou the part of def’ts to eppress comp’t and deprive him
of his property. That there was not justly due them over 240
dollars at the time of the sale, allowing interest at 10 per cent.—
That said premises were very valuable, and that comp’t had been
offered 45 dollars an acre for the same not long before the sale by
def’ts which he refused to-take.
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That since said sale, def’ts have refused to render any account
of said matters to comp’t, or to allow him to redeem said premises
by paying the balance justly due them, which comp’t has always
been willing and is still willing to pay. Calls for answer without
oath—prays that an account be taken of and concerning said mat-
ters under direction of court, and that comp’t may be ailowed to re-
deem said mortgaged premises on paymeut of whatever amount
shall be found justly due def’ts and the costs and expenses of said
sale, which Comp’t hereby offers to pay as soon as ascertained and
that a reconveyance of said premises be decrced to Comp’t, and force
surrender of said note, and for general relief.

ANSWERS.

Def’ts admit the execution of the sale mortgage by Royal to
White as alleged in bill, and allege thal said morigage was record-
ed the 24th day of April 1857. Admit that Royaland wife deed-
ed the N %, of said S E %, Sec. 4, to Comp’t on the 22nd duy of
April 1857, and allege that it was agreed between Royal and Comp't
that Royal should mortgaze the whole 160 acres for 1000 dollars
and that such mortgage should be put on rccord first, and that
Comp’t should assume and pay one half of such 1000 dollar mort-
gage. That said mortgage to White was made in conformity with

_such arrangement. and that said deed to Comp’t was not therefore

put upon record till the 19th day of may 1857.

Admit that on 10th day of June 1857 def’t B. U. Sharpe, said
Geo. N. not then being a partner and not having any concern therein,
loaned to Comp’t 800 dollars for 30 days, and that Comp’t agreed to
pay him $24 as interest therefor, and gave his note for 824 dol-
lars, and to secure the same executed the mortgaze mentioned in,
and a copy whereof is filed with bill as exhibit “A”. That in Oct,
1857, def’ts entered into copartnership with each other in the buis-
ness of banking, and said loan to Comp’t was transfer-ed to said firm
by def’t B. U. Sharpe, he receiving credit therefor on the book of
the firm. That about Aug. 10th (not at expiration of 30 days as
alleged) Comp’t paid def’t B. U. Sharpe the interest for one month
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and solicited and procured a coatinuance of the loan for another
month, and for such forbearance agreed to pay interest at the same
rate as at first, and so the loan was extended from month to month
at Comp’ts solicitation till Nov. ’67. Comp’t still importuning def't
B. U. Sharpe to continue the loan from month to month, and which
said B. U. Sharpe finally agreed to do on the payment of interest
thereon at 6 per cent. per month, and the interest paid was en-
dorsed on said note for each month as payment was made.

That Comp’t did between the commencement of said loan and
the foreclosure of said mortgage pay to said def’t B. U. Sharpe
about $315,40 as interest on said loan, that each payment was en-
dorsed on the note and the interest thereby settlec and discharged,
that these payments were not credited as principle because Comp’t
made them expressly in satisfaction cf interest in accordance with
his agreement, and that comp'c never made such request.

That as to the allegation in the bill that def’ts refused to continue
said loan after the 10th of Oct 2858, def’ts say that def’t B. U.
Sharpe was willing and so expressed himself to continue the loan
from month to mon:h as ariginally made, and it was not till after
Comp't showed a disposition to met rid of his voluntary engage-
ments that said mortgage was enforced. And admits that def’t B.
U. Sharpe did sell under the power contained in said mortgage the
several parcels of land therein described as alleged in the Bill and
for the several sums therein stated for the purpose of satisfying the
balance due on said mortgage. '

That although the interest on said note was endorsed as paid up
to Oct. 23, 1858, yet it was not all paid in money, but that Comp’t
gave a new note for several of the monthly instalments in which
were embraced divers other loans, securing the same by Chattel
Mortgage on personal property, upon which there is still unpaid

about 100 dollars.
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That said sale was made in strict conformity with the power con-
tained in the mortgage and in perfect fairness and good faith, Compt
having after publication of notice ample opportunity to save his
premises by paying the money or by making new arrangements
with def’ts for an extension, and that sale was attended with the
ordinary chances of competition.

That after making said loan, @ef’t B. U. Sharpe learned that the
title of Comp’t to said 80 acre tract was imperfect by an apparent-
ly fatal defect in his chain of title, and that an action of ¢jectment
against Comp’t had been commenced in the U, S. Circuit Court for
the Northern Dist. of Il's by one Brown who professed to hold and
by deduction of title or the records, did hold an adverse and para-
mount title—and that def’t B. U. Sharpe at great trouble and ex-
pense employed Attornies to attend said suit and has been obliged
to exercise constant supervision of said suit and make frequent
journies to Chicago, Comp’t having devolved nearly the whole bur-
den of the litigation on him. That said suit is still undetermined
and the event doubtful, although the attorney’s in charge of the de-
fence  express strong assurances of ultimate success.

Admit that said White sold the S % of said S E % sec. 4, under
his said mortgage to def’t Geo. N. Sharpe for 1000 dollars at
the time and in mariner alledged in bill.

That as White’s mortgage covered the whole of said S E  sec 4.
and said B. U. Sharpe’s only covered the N . Def’ts applied to
White to sell the S ¥ first, but refusing to do so, def’t Geo. N.
caused White to be enjoined by writ from the Will County Circuit
Court from selling said S % until after the N # had been sold and
there should still prove to be a deficit, and thereupon sale took
place as stated in bill and def’ts believe in a legal and proper man-
ner.
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Def’ts admit there was still a balance due White of 200 dollars,
and that he, in accordaice with the terms of his mortgage and of
said injunction sold the N %, and that def’t Geo, N. Sharpe pur-

 chased it at 250 dollars, and aver that Geo. N. thus procured a per-

fect title thereto discharged of all equities.

That as the amendment to the Homestead Law of TFed'y 17th
1857 by the reason of the limited publication thereof, was not gener-
ally known among conveyancers, and said mortgage to def’t B.T.
Sharpe was executed without any kuowledge or reference to said
law, and was not therefore required to be signed by the wife of
Comp’t, and Comp’t afterwards claiming said land as his home-
stead, Def’t Geo. N. Sharpe was compelled to resort to these to
fortify his title, and def 'ts admit their principle object of purchase
of the N # at Whites sale, was to avoid Comp'’ts frandulent design
of holding it as Homestead; but any collision with White forthe
mere purpose of making a sale for the benefit of def’ts, or in any
way to injure the interest of Comp’t, on the contraty, tried to in-
duce White not to sell said N #, and made every oppositien in their
power against such sale. Aver that the sale was public, cn due
notice, openly and fairly conducted, without fraud on the part of
White, with full opportunity to bidders, and although the property
was sold for less than its valne, remind the Court of the condition
of Comp’{s title, submit whether a mortgage fairly and regularly made
can cver be impeached for mere inadequacy of price however gross.

Admit that if said sales should be set aside and the agreements
and settlements between def’ts and comp’t should be also set aside,
and monies that werc paid and applied on for one purpose and ap-
ply them on another, is likely the debt of def’ts might be reduced
considerably. And deny that comp’t at any time previous to said
sale ever made any tender for any amount, to discharge said
mortgage.

Admit they have not delivered up said mortgage because the sale
operated as a discharge thereof, and the only person interested in
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title is def’t Geo. N. Sharpe the purchaser. They have not deliv-
ered up the note because the same is not fully paid unles def’ts as
a matter of favor to Comp’t, choose to consider it so, and until the
ejectment suit before stated in relation to the title is determined,
def’ts can’t say how much equitably ought to be endorsed thereon
on account of said sald, and that Comp't has never demanded it.

That estimate in the bill of the value of the mortgaged premises
is extravagant and doubt whether it would sell for 25 dollars per acre
with clear title, and while said suit in the Federal Court in Chicago
is undetermined, it could not be sold for near its real value.

That after the sale com'pt requested def’t B. U. Sharpe as agent
for Geo. N. Sharpe, should sell the same, and that said B. U.
Sharpe accordingly made strenuous efforts to do so and offered the
same in vain for 20 dollars per acre, the intention of def’ts being to
give comp’t the surplus above the indebtedness and expenses.

That as to the two tracts of timber Jand allege that Comp't cut
off nearly or quite all the timber after executing said mortgage and
sold the wood in market, and that he had previously sold one of
said tracts, viz; W 3, SW 4, N E 1, Sec. 6. 34. 10, to one Rob’t
Maps, of which def’ts had no knowledge.

Def’ts claim that comp’t is not entitled to the relief sought, be- '
cause there was no fraud in the purchase at either of said sales,
because if there was such an agreement for illegal interest the same
has been paid, and the transaction between the parties fully settled,
all which they aver and pray to be hence discharged.



u REPLICATIONS.
General Replication by Comp’t.

Deposition of Egbert H. White,—on direct examination

55 states that he held a mortgage on the S E %, Section 4, T 34,

R 10 E, and executed by John G. Royal to secure 1000 dollars.

That he sold the S #, of said S E %, under said mortgage to Geo. N-

56 Sharpe for 2000 dollars on 27th Nov, 1858, and the N # to said

Geo. N. about the 1st day of Feb'y 1859 for 150 dollars. That

Rufus R. Allen acted as agent for said Geo. N. and made the bids

57 ab the sales. That he had a conversation with Allen a few days

before the last sale, and Allen agreed tobid 150 dollars for said N %,

He proposed to sell the mortgage to def’ts but they could not agree

on the amount. Allen insisted on the N. %, being sold because he

wanted to perfect his title, as comp’ts wife had not signed their

58 mortgage. It was the understanding between us that no one else
should bid at said sale except Allen as the agent of said Sharpe.

CROSS EXAMINATION.

& Witness states, that the paper attached marked “A” is a copy of

7 the notice published in the “ Joliet Signal” for ten days next prior
thereto under which his said sales were made. The sales were
at north door of Court House at the times appointed therefor.—

60 ppy Allen, Mr McRoberts, Mr Tonner, and Witness were present at
the first sale; Witness proclaimed the sale in the ordinary way,—
Allen made the highest bid, no artifice was used by me or Allen to

61 prevent bidding. There were 202 dollars still my due ou the mort-
gage after the first sale. There was no arrangemeut between me
and either of the Sharpe’s or Allen when I first commenced the fore-

62 closure, by which they were to benefit by it. The reason the first
sale was postponed as shown by the notice was in consequence ofan
Injuaction sued out by Geo. N. Sharpe against me preventing me
from selling said N #. The injunction was got up without any col-
lision between me and Sharpe.
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The second sale was attended by Allen, McRoberts, and myself
and others whose names are not recollected. It was conducted in
the ordinary way. No means were used to keep it secret or to pre-
vent bidding. There was one bid by Allen of 150 dollars. There
was no arrangement between me and Allen previous to the sale,
that T should decline receiving any bid that might be made. The
chancery suit was pending at the time, I wanted 202 dollars, but he
agreed to bid 150 dollars and we settled it in that way. If a
higher bid had been offered there was no arrangement between
us by which I would have been prevented from taking such higher
bid. I claimed 202 dollars, and he refused to give more than $150.
The first postponement was made at the advice of my attorney’s,
and the notice was kept in the newspaper in consequence of the
injunction. I was prevented selling the N & by the injunction,
and not by any arrangement with Sharpe or Allen. Allen and I
had a conversation befove the second sale, he wanted I should sell
under the mortgage and he would buy it, I waanted to sell him the
mortgage, he would not buy it, T judge from the conversation, his
object was to fortify his own title. When. Allen came into Me-
Roberts and Goodspeeds office and got the deed and paid the money
Allen asked McRoberts if that didn't wipe out Mapps homestead
exemption, McRoberts said he thought it did. Allen said, White, I
have got a sure thing now, and said also that I might have the land
if T would pay all their claims. I think Allen disclosed to me be-
fore the sale his object in purchasing under my mertgage after the
injunction was sued out. My reason for thinking it was before the
sale was that I wanted to sell the mortgage to him and he would
not buy it. I will not swear positively that Allen told me before
the sale that Sharpe’s title was defective, but the whole matter was
talked over and it was understood between us that there was a
homestead claim on it. Allen was saying that his title was good
enough, but I was telling him how it was about the homestead.
My mortgage was Srst and I considered good for the amount. The
Mapps 80 was worth, say $2000. My reasons for taking $150,

' when I claimed 202 dollars were, first, there was a suit pending in

Chicago in relation to the land, which would cost 500 or 600 dollars
as T understood, Secondly, I knew Sharpe would run it up so
there would be no use, and thirdly and lastly, extra interest and
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the dismissal of the injunction suit. From what Mapps and Royal
said I concluded they would beat in the suit in Chicago. The title
was somewhat mixed I thought, and I was glad to get rid of it.—

The Joan from me was for the benefit of both Royal and Mapps
to make the last payment on the land.

DIRECT EXAMINATION RESUMED.

At the conversation previous to the last sale, the agreenient be-
tween Allen and me was that he should dismiss the Chancery suit
and bid 150 dollars and that it should be struck off to him for Geo.
N. Sharpe at that price. I was not to bid nor any ons for me.

CEOSS EXAMINATION RESUMED.

Witness says he did not say that Allen agreed to Juy the prop-
erty at .;150. He agreed to did 250 dollars, and it was not expected
that any one else would bid above it. Idon’t think I was inclined
to bid over 150 dollars, I did not want to buy any law suits.

Interrogatory.—0On your lst cross examination you stated in sub-
stance that the sale was openly and fairly conducted in accordance
with the notice, as to time and place and that no artifices were used
by yourself or your attorney or Mr Allen to prevent any person
from bidding who desirec to do so. Do you still adhere to that
statement ?—Ans. I do.

Deposition of H. N. Stoddard.

Witness states that he is acquainted with the valae of S I 4, Sec.
4, T34, R 10 E 8d P M, and would call it worth, on the 1st day
of Feb'y 1859, 4500 dollars.  The Mapps farm is the N %, and
was worth at that time 2400 dollars. The Wi, N 3, E 3, of S E
Sec. 2, T 84, R 9 E, &c, and the W 3, S W1, N E 1 ,Sec. 6, T 34,
R 10 E, &c., are timber land, but does not know the value.

Cross ExXAMINATION.

The estimate of the Maps 80 is based upon the supposition of a
good title. Witness knows nothing of the condition of the title,
heard Mapps say before the sale under White's mortgage that there
was a suit pending.
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Cross Interrogatory.—Will your recollection serve you, to state
what was the gencral talk and rumor in regard to Mapps title at or
about the time of said sale? (Objected to.):

Answer.—The talk was by some, that the title was a poor one,
and by others that it was good ; which way the balance of opinion
was I could not state. -

Direcr ExaniNarion RESuMED. '

Interrogatory.——State if you know the value of timber land in

the neighborhood of the two tracts mentioned. in sections 6 and 2?
( Objeeted to.)

Answer.——It is worth from $10 to $75 per acre.

Deposition of David Nichols.

Witness states that he is acquainted with N %, S E %, Sec. o
34, R 10 E, &c., and in his opinion was worth 30 dollars per acre,
on the 1st of Feb, 1859. Thinks the 'two tracts, of timber land
mentioned in the Mortgage worth about ten dollars per acre; and :
thinks there was some difference in the value of said tracts between
the 27th of Nov., 1858 and Feb. 1st, 1859.

Cross ExAMINATION.

Witness never had occasion to ascertain the lines of the two 20
acre tracts above referred to. My means of identity is in having
passed over the two tracts that were said to be the timber land of
Mapps formerly. H. B. Nichols caused 3 or 4 acres of the timbe
to be cut and removed from the Lot on Sec 2, a year ago last Win-
ter, [viz : winter of ’57-8] Nine acres of the timber was sold by
Mapps to Nichols. :

Deposition of C. H. Macumber, witness for defence.

Witness states that he is ‘Dep't Circuit Clerk and Recorder of
Will Co., and prepared the paper marked exhibit “B” attached to
his deposition. It is a true abstract of the original record of the
tracts of land therein ‘indicated to Nov. 30th, 1859.
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Deposition of R. R. Allen, a witness for defence.

Witness says he was in the employ of Sharpe & Co., the def’ts,
as book-keeper and agent doing their buisness generally, in 1858,
and in that capacity during that fall, had some negotiations with
E. H. White, concerning a mortgage from John G. Royal to him,
onS I 1, Sec. 4, T 34, R 10 B, &c. Their negotiations were con-
ducted by me exclusively. Def’t B. U. Sharpe had a mortgage on
Mapps 80, and White had one on whole S E 1, ahead of Sharpe’s.
I tried to buy Whites mortgage in Oct. '58. THe refused to sell,
saying that he intended to sell Mapps 80 first on the mortgage, be-
cause he had had a larger part of the money; I offered him his
principle and interest, but he would not sell it. After he adver-
tised to sell, I went to him again and proposed that he sell Royal’s
80 first. * Ile refused, but should sell Mapps 80 first. I said we
would enjoin him, he said we could not. I then counseled Judge
Parks, and got out an injunction, the day before the sale. I bid off
the Royal 80 for Geo. N. Sharpe for $2000. Sale as to Mapps 80
adjourned to Jan'y 1859. White claimed in all $1,202, sale was
again adjourned to Feb’y 1st 1859. The injunction was pending.
during the period up to the said first of Feb’y. I then made an ar-
rangement with White to dismiss the injunction suit at plff’ts cost
and bid $150 on the Mapps 80, he ugreeing to go on and sell on
these terms. e then went to the Court House aud offered the 80
for sale, and I bid it off for Geo. N. Sharpe for 150 dollars, and re-
ceived a deed from White the same day. There was no agreement
that White, or any one for him should not bid, nor that any artifice
should be used to keep the sule from the public, or to prevent com-
petition. Nor was there any such artifice to my knowledge. Me-
Roberts, White and myself were present at the sale and several
whose names do not recollect, White read the description and
offered the land for sale to the highest bidder for cash. There was
no bid but mine. Mapps title was in dispute. One Brown had
commenced an ejectment suit against Mapps in Chicago which is
still pending. Hoyne, Miller, and Lewis were attorneys for def’t,
I paid fees to them for Shai'pe.. I dont know of Mapps doing any-
thing to defend it; and since that time the burden of the defence
rested on Sharpe.
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After the sale in Feb’y I was at an interview between B. U. Sharpe
and Mapps. Mapps told Sharpe to rent the place if he could find
a man to take it; and came in frequently to see if it had been
rented. He said he knew a man and would send him to Sharpe.

’

White and Sharpe were at all times before the sale disputing
about the Royal mortgage. Neither the original notice of the
sale, nor either of the postponements were made by my advice as
the agent of Sharpe. There was no talk between me and White pre-
vious to the sale that it should be conducted other than in the or-
dinary way. I never talked of our object in procuring a title under
said sale out of Sharpes office, but had frequently told White
that we wanted to get a title under his mortgage, to perfect Sharpe’s
original title. He always argued that we ought to buy his mort-
gage as it would cut off Mapps homeate‘zd exelnotlon I told him it
was good enough, that he could not hold a homestead where he did

fiot Jive. I think I told White at the time I received the first deed
that I would pay him all that legally belonged to him, but would

not pay the 202 dollars he claimed.

Cross EXAMINATION.

I did not as the agent of Geo. N. Sharpe make an arrangement
with White by which White, nor any one for him was to bid on the
Mapps 80 at second sale. It was not to cut off Mapps homestead
that I purchased at the sccond sale, but because Whites” mortgage
was ahead of Sharpe’s, on the whole 160. White proposed to sell
Mapps 80 for his debt, which would make 2000 dollars on that 80.
T agreed to bid the 150 dollars thinking it would be better to have
White go on and sell than to take an assignment of the mortgage-
It was before the first sale that I tried to purchase White’s mort-
gage. I did not know anything about the Mapps loan of Shar Pe
411 Oct. 1st 1857 ; I then went to work for Sharpe & Co. Mapps
agreed to pay 3 per cent for the month of October, and he agreed to
pay and did pay 5 per cent per month for a part of the time.—
Some of the time he gave notes for the interest. It was not to"
avoid the defence of usury that I purchaséd at the second sale. I
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told White after the first sale, that I would not buy the mortgage
and he might go on and sell, as I thought it better for him to go on
and sell and save cost. I did not understand that i\fupps intended
to set up usury, never heard anything said by Sharpe & Co. about
the defence of usury before the sale. Sharpe & Co offered Mapps
that if he would puy all they had payed out and all he owed them,
they would re-convey the property to him. Mapps wanted Sharpe
to give him a bond to re-convey within a year if Mapps redeemed,
but he refused as he had the suit in Chicago to fight. DBut urged
Mapps to get some of his friends to go security for the money, and
he would then convey; Mapps said they would not do so till the
Chicago suit was out of the way.

Deposition of Francis Goodspeed.

Witness says, that on the day of the last sale unler the White
mortgage, R. R. Allen and White came into our office together —
White said they had arranged the matter, and that he was to let the
Sharpe's have the mortgage for 150 dollars, being about 50 dollars
less than he claimed to be due as I understood; think I then asked
Allen if he would take an assignment of the mortgage. He said he
preferred to have the sale go on, and that he would bid the amount
agreed on in order to save any question in relation to their own title,
and under this arrangement they left the office to make the sale.

R. R. Allen recalled.

Witness says, that there was no other note given by Mapps for
the principle except the original 824 dollar note. I made a portion
of the endorsements thereon, and saw some of the others made. One
or two of the first endorsements after I came there were made with-
out the payment of the money. The notes given by Mapps for in-
terest included other considerations of money loaned which has not
all been paid; some 75 dollars still due. Mapps had never previ-
ous to the last sale informed me that he intended to institute pro-
ceedings to set aside the first sale or to take advantage of the usury,
or his homestead exemption right. On the day of the lasu sale T
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107 had some talk with White on the way to the Court House. I told
him I would withdraw the injunction suit at Sharpe’s cost and bid
160 dollars, and White finally after some talk with McRoberts said
he would go on and sell—and the matter was not finally closed un-
til he had talked with McRoberts. .

Seconp Cross ExamiNaTiox.

.108 The nole given by Mapps including some instalments of interes t
above refered to, also included a loan of money—the amount I
think was 100 dollars.

Upon the hearing the Court rendered the following decree :—

The Court being now fully advised in the premises it is ordered.
adjudged and decreed, that the bill of Complaint be and the same
is hereby dismissed at the cost of the Comp’t, and that said Def ts
have execution for their costs and charges in this behalf.

The following are the errors assigned by Thomas A. Mapps :

McROBERTS & GOODSPEED,
Attorneys for PI'ff in Error.
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SUPREME COURT.

APRIL TERM, A. D. 1863.

THOMAS A. MAPPS,
PI'ff in Error,
VS.
BERNHARD U. SHARPE, GEORGE N, SHARPEL,\
and GEORGE ALLEN, partners under the
name and firm of SHARPE & COMPANY,

Def’ts in' Error. /

e —— s

1st. Because the contract for the loan of $800 by complainant
from Bernhard U. Sharpe on the 10th day of June, 1857, at three
per cent. per month, imd the subsequent agreement to pay five
per cent. per month ss&s usurious.

See Answers, pages 32-33-34 and 35.
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The sale should be set aside on the ground of fraud; because
the whole case shows that the defendants took advantage of com-
plainant, when his necessities were so great, that they overcame

his better judgment.

Courts of Equity will interfere on account of fraud to set aside
acts done.

1st Story Equity, Sec. 187.

So also in cases of unconscionable bargains; such as Lord Hard-
wick said in Chesterfield vs. Janssen, 2nd Vesey, 155, “no man
«in his senses and not under delusion would make on the one
“hand, and as no honest and fair man would accept on the other.”

1st Story Equity, Sec. 188.

Courts of Chancery in order to prevent a surreptitious advan-
tage being taken in consequence of the weakness or necessities of
another, will presume fraud.

1st Story Equity, Sec. 188.

In usurious contracts the horrower is called “ the Slave” of the
lender he is in vinculis—in chains, and subject to the will of his
OPPLessor.

The answers admit the usury as charged in the Bill, and all the
payments made by complainant.

The answers admit that the arrangement was made with White
to purchase under his mortgage to cut oft the complainant’s home-
stead, or that of his wife—she not having joined in the Mortgage
made by Complainant to Bernhard U. Sharpe.
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7th. George N. Sharpe was at the time the said Bernhard U.

Sharpe sold the said premises by virtue of complainant’'s mort-
gage to him, one of the Mortgagees in fact; because in October,
1857, (at least a month before the sale) Bernhard U. Sharpe had
formed a Co-partnership with George N. Sharpe and George Al-
len ; and the loan to complainant was transferred to the new firm.

The sale therefore was made for the benefit of the new firm;
and George N. Sharpe onc of the firm, became the purchaser, he
being both seller and purchaser.

Sales by Mortgages under a power of sale, are jealously watch-
ed by Courts of Equity, and upon the slightest proof of unfairness
will instantly set such sales aside.

Longwith vs. Butler, 3d Gil. 32.
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White testifies that by the arrangement, no one but Allen was
to bid. 14th Int. Ans. of White’s direct examination.

It is shown by White’s evidence, that Sharpe had sued out a
Writ of Injunction to stay the sale under White’s mortgage ; and
that the dismissal of the Chancery proceedings and the bid of
$150 were the consideration for the sale.

See Int. and Ans. 8 and 4, resumption of White’s direct ex-
amination.

‘White says it was the understanding between Allen and himself

that Allen should bid off the N. & of Sec. 4, for $150, and that
White, nor anyone for him should bid.

Int. and Ans. No. 3, White’s resumed direct examination.

The deposition of F. Goodspeed, shows that such an arrange-
ment was made between White and Allen.

The N 4, Sec. 4, is shown by the depositions of Stoddard and
Nichols to have been worth at the time of the sale $2400 and the
timber land (about 40 acres) to have been worth from $10 to §75.

The land embraced in Sharpe’s mortgage, is shown by the evi-
dence to be worth at the least $2800, which was sold to satisty a
balance of a usurious claim of not to exceed $200.
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The contract being usurious, we contend that the defendants
forfeited all interest, both legal and illegal; and areentitled to
nothing but the principle.

Lucas vs. Spencer, et al. 27th TII. 15.

A pona fide purchaser without notice under a sale made by vir-
tue of a power of sale contained in a mortgage, is not atfected by
usury in the original debt; to secure which the mortgage was
eiven. It would be equivalent to a foreclosure in chancery.

Jackson, Bartlett and others vs. Henry, 10 John. R. 185.

In this case ‘George N. Sharpe was not a bona fide purchaser
without notice, because he was really one of the mortgagees.

The rule as laid down by the Court in Bartlett et al. vs. Henry,
applies as well to cases arising under the usury law of Illinois,
which forfeit only the interest, as to cases arising under laws,
which make the usurious contract absolutely void. There can be
no difference whether the whole debt, or the interest only is for-
feited. The rule is the same.

Suppose that instead of foreclosing the mortgage, by notice and
sale, the defendants in Error, had entered for conditions broken,
it will not be contended, that the complainant, after tender of the
amount due, could not maintain a bill to redeem. :

Parsons vs. Wells, 17th Mass, 419.
Hill vs. Payson, 3rd Mass. 559.
Perkins vs. Pitts, 11th Mass. 125.
Pomeroy vs. Winship, 12th Mass. 514.
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By purchasing at the sales under the power contained in the
two mortgages the defendants in Error, could acquire no better
title, than if they had entered for conditions broken. Not so
good ; for by the entry, they would have actual possession, but as
purchasers, they would acquire nothing (even where there is no
usury or fraud) but the right of possession.

We think that under the proof, the Plaintiff in Error should be
permitted to redeem all the property included in the mortgage
from him to Bernhard U. Sharpe, by paying the balance legally
due upon the original loan of eight hundred dollars. ,

McROBERTS & GOODSPEED,
Attys for Plaintyf in Lrror.



e e o e A A
sl e ﬂé/m{/w/»/ﬂ,é ZM@% /%

% %%d, ///L{%//M/; %44‘/0 éWrmMmm as
% 29 ¢4 /47%} 475 /AM/L’(:Z@M W/M%/)/z/ Prezeet % %&
4%/7*770, /ff;///!;%;éﬂo'/m'e/‘ﬂzé/%d{x&/‘ //_/,’fli
oo Ze 2 3

Mﬂ;éjiwyyam ‘et Lo et f T ///.féw/
//WC’///M,‘% /d/ 72 % //é, /é‘ym ﬂﬁ!ﬂ/‘M

‘ LS et e e
&M//l/ﬁﬂ/:/%’;ﬂ% M) /Z///%/W Z /w%///m,g./amz/z/
V72 Mk..j’l 7/’:?_;“"._”1_/ = me@!/g arzotl Wajz/m/{;’

A A o S Borer oare Lrel,
» ﬁ/&r71/ %@Zﬂd/%x/;y e MWWW
S L e e
?AM~%M% /;/7/4/—% Sk
P m/w yé/ﬂ%;y%w S Mé Ve
7" T 7 S
% Vo220t ) /7’/2/4/ Z[‘Wﬂ/f&b zrrertirih el ez
/‘—J/IM 2 /M‘m o %ﬂ,ﬂ /z%/a/ -

& ar 7
L{%{. ﬂ—%ﬂ 7%47”5//2/%%@ 7~M&adé/’%¢4—z/% g/{fe,
7””"’/”7/% / vl -aced 4—.{«/5 VAL ’/&//Kzeﬂ/ Aazol //E{L/*

22

//’(/‘,2/%%’&1./, %,Mﬂ 2207 @—{zl Va2 Az;/ Pret %‘k Preqgw



=
®

%4/7/«2 22, /ﬁ/j Cﬂ?;z 22 d 2 x/ce/ /?77/% P Ao
%;zm;@j%% loig B SLF Ao AL
oAf Deary Al f 17 5f eFolined /%4,%/ e
Iroperrscloin erae forsctstng divssing o Foriinl

y

ALl ooy Jor il St ot o it
A /pmwméym ) ey avtead
T cten oz Sl feverlion K 72209/ 72900

trvze [P2A2L)
V%ﬂ‘//a,%ﬁ/ylﬂ/ 4 %%‘WW/WZZ%@@
Ticcolze eof- e Lbvnrfe Hdaot Saly! ard.
v /@7 e cnce,if Jaseidll fronotase o1
M%M ﬁ%&a/‘ %ﬂ%ﬂ %W‘%
W%m, 4'/7%?444/7/-0 2 '2/{ ,{/72, 2y e
%A;L%m/m 4&3 %M//—W M-z}//}’@z %/ aezrr:7
oF Preatpe, oL e e%/awf;o; F ol el
o SIE Rotrrl S 20— Deite o SRy el
Z%é/wp 2/6— Lptovew 2= /éZ/, ///2:/%/;«%
L5t Ml B -.‘/4#?7«21, /Z/W = ‘444
B6LY rre 3 Beoslono, /S




7
B

A I
mm,

e %@’%M 2y / //é/» /224 voil
ler o 72 Aot s gz ,/W%Z,/
{M;%%Wm W@“A;ém %M

2o roun fr D LU, o100 5 crves £os
CertTree m//wé/ y @" %W/«z /?7/// =
4%‘%/%@% M%ﬂv ALerr2a01e-
m7 J2 Mm /’%M—MW//WW\



(/% Vor /éfyjl (5%

L, /
; 7 V2 /[{/?
Lo 2 f/ﬁ



o

SUPREME COURT.

- THOMAS A. MAPPS, \
PI’ff in Error,
vS.
BERKHARD U, SHARPE, GEORGE N. SHARPE,)
and GEORGE ALLEN, partners under the
name and firm of SHARPE & COMPANY,

Def’ts in Error. /

POINTS OF DEF’TS IN ERROR,

1  The entire question, in reference to the sale under the Wnire
mortgage is this—was there a fraudulent collusion, between White
the mortgagee, and R. R. Allen, agent of George N. Sharpe, such as
should avoid the sale ?

The fraud supposed consists in the fact, that previous to and
on occasion of the sale, there was an understanding between White
and Allen that A. should bid $150 for the property, that White
the mortgagee would not indirectly compete himself for is own
benefit,—that probably there would be no competition, and that
Allen would be able to buy it at that price;—and that the chief
motive of Allen was to fortify a prior title to the same land.

It is not pretended, but that the White mortgage was in all res-
pects a valid instrument ;—that there was a balance due, authoriz-
ing the sale ; that the proceedings for the sale were commenced and
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carried on by White, not only without concert with the defendants
but in direct and persistent hostility to their inferests; and that the
sale was conducted in perfect compliance with the requirements of
the power of sule contained in the mortgage. The simple point,
then, is,—considering the position and duties of White as trustee,
and the policy of auction sales, was the arrangement or under-
standing between White and Allen, as shown by the proof firaudu-
lent ?

Ist. It will not be pretended that White himself could directly or
indirectly buy at the sale. An agreement or an assurance not to do
what he had no legal or equitable right to do can hardly be consider-
ed a wrong in any sense or for any purpose.

2d. The only consideration of any possible force would be, that
the maxim of equity forbidding a trustee to buy either directly or in-
divectly the trust property is to secure the interests of the cestui que
hrust, and counteract the temptation to sacrifice them for his own
advantage;—and that it would not be repugnant to but entirely
consistent with the spirit of this rule, that he should stimulate
competition by bidding indirectly or threatening to bid himself. If
it were apparent that this was the sole object, and that the advan-
tage was intended for the cestui que trust, it certainly would not be
considered as a breach of his fiduciary obligation. As between
trustee and cestui qui trust it would be not only unobjectionable but
perhaps laudable The purchaser, however, even in such a case
might complain, and have relief as from a fraud.

1 Sug. Vend. p 13, 2 Kents Com. p 538, 8 How. 134, Veazie
vs. Williams.

Be this as it may, it cannot be pretended that the practice of
such a venial artifice is to be treated and rated as a duty, the breach
of which would invalidate a sale otherwise in all respects regular.
White had no right to bid for himself. He had no right to bid for
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the benefit of Mapps, any further,—taking the rule as given by
the most liberal authorities,—than to guard against a sacrifice.

See Supra.

3d. If the sum which Allen agreed to bid is to be considered
simply as a minimum at which White the vendor agreed to start
the sale, and if the evidence, the relations of the parties, and all the
circumstances show no combination whatever between White &
Allen to prevent competition,—in short shows nothing more than a
belief founded on ordinary experience in mortgagees sales, and on
the dubious and unattractive character of the title to be sold—that
it was likely Allen would be able to purchase at the price named
—then surely this bill is groundless.

There can be no dispute about the doctrine of auction sales. It
is summed up in perfect fair play between seller and huyer. The
seller submits his property to the risks and chances of a fair com-
petition. The bidder enters the lists for a hurried aud exciled con-
test with his neighbors. The first expects that the competition
will be free, unrestrained hy any combination: the other expects
that the competition will be carried on by bona fide hidders like
himself. Ience the well settled rules—that if the auctioneer em-
ploys by-bidders, toinflame and excite the by-standers, it is a fraud
which vitiates the sale; that if the buyer entered into any combin-
ation with others to discourage, deter or prevent the natural com-
petition in the market, that also is a fraud, invalidating his purchase.
Can it be gravely contended,that this case comes within the desecrip-
tion of a fraudulent collusion between trustee and buyer, to cheat
the cestui que trust? All the authorities agree that the auctioneer
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undevstanding here, is positively sworn to by both White & Allen.

See Abstract p 11, referring to Rec. p 73, as to ‘White. See
abs. p 13, Rec. p 10, referring to Rec. p 60, 61, also to Abs. p 14,
Rec. p 95, as to Allen.

They both, no doubt, reckoned with the utmost certainty that
there would be no competition and that eventually it would be
struck off at $150. Common observation in this country teaches,
that there is but very rarely competition at sales of this character.
Distrust of such sales, fear of litigation, the necessity of paying
the purchase money down, the usual want of sufficient opportunity
to examine the title and perhaps other causes contribute to produce
this Tesult. Tn this case, moreover, as the Court canuot doubt from
the testimony, Mapps title was absolutely worthless for a market

sale.

White, indeed, in the course of his examination, uses the expres-
sion that Allen ayreed to buy the land at $150. By this he meaus
—can mean nothing more, taking the other parts of his testimony
into view—than that Allen was to bid that sum, and that it was
treated and spoken of between them as certain that that would be
the only bid.

Sew ﬂcwﬂ%}oyw 9By h

It is not charged by the Complainant, it is not hinted ‘at in the
proof, it will not be pretended in the argument, that there was any
other person in attendance intending to bid ; that theve would prob-
ably have been another bidder, if the sale had been postponed or
prolonged ; that the sale was unreasonably hurried or ton precipit-
ably closed. If such was the case, why did not the gentleman,
who, as the proof shows, was in attendance at the sale as White’s
attorney, and who is now attorney in this case, take the stand and
inform us of a fact, which he, if anybody, must have known ?
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It is not enough to say that such an arrangement might have
covered a fraudulent collusion. The complainant has charged fraud,
and it is for him to prove it. Courts will always eye proceedings
under these ‘cut-throat” mortgages with keen scrutiny, but they
will not carry their aversion to them so far as to supply the place
of legal evidence with mere suspicion and imagination.

4th. Inadequacy of price, however gross or even shocking, will
not suffice in any case to set aside a consummated sale by auction,
which was fair and regular.

13 TII's 248, McArtee vs Engart, :
11 John’s R. 566, Livingston vs Byrne,

2 John’s Ch. p 23, Osgood vs Franklin,

14 John’s R. p 559, 8. C.

6 John’s Ch. 230, Seymour vs Delancy.

But here there was in fact no inadequacy. The Zund is shown
to be valuable. But it was not the Zund but Mapps #itle in the land
that was sold. And that title was sold under 4 depressing general
belief that it was of doubtful validity—a belief caused by a state
of facts which the defendants had no culpable agency in producing.
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First. If he succeeds in this suit, he is incidentally helped to a
most inequitable advantage over Royal. According to White’s tes-
timony Mapps had the most of the money for his own use. Yet
Royal’s Eighty was sacrificed to pay nearly the whole debt, the
greater part of which Mapps ought to have paid.

Second. The proof shows, that after the sale of the Royal eighty
Mapps had a notice of several months,—an unusuully long period
in morigage sales—during which by the payment of the compara-
tively small balance due to White, the mortgage could have been
discharged. This prolonged opportunity was neglected, either from
doubt of the validity of his own title, then in litigation, or because
he could not obtain even this small amount of money on such se-

curity.

Third. The Court will not fail to observe also, that at the time
the bill was filed and when the depositions were being taken, an
action of ejectment was pending in the Federal Court at Chicago to
test the title of Mapps, the entire expense, care and responsibility
of which he had left upon the defendants, and as it would now ap-
pear, with the purpose of taking advantage of the successful ter-
mination of that suit, if terminating successfully or leaving the
burthen upon them, if otherwise.

In taking leave of this branch of the case, I will also remind the
Court, that upon the point whether White agreed with Allen not to
bid, there are but two witnesses on record, White and Allen. Al-
len positively denies the fact. See his Dep'n 8 and 9 direct, Ex.
Record page 5"7, . White, who meant to tell the truth, but was
loose and confused in his statement of particulars, on his cross ex-
amination was not positive, but used the word ¢think.” See
White’s Cross Ex'n Resumed 3 Ans, Record page J4 Such undoubt-
edly was the understanding or rather the inference from the under-
standing between them. And it was to this inference or impression
and not any definite agreement, that he was testifying. = But this



11

-
[

.equipoise of evidence will not secure the purposes of the complain-
ant. He has averred a fact, and if important to his case, it is for
him to prove it by a preponderance of evidence.

Tug. SALE UNDER THE MORTGAGE T0 B. U. SHARPE.

The complainants of course can only obtain relief secundum alle-

gata et probala.

6 Gil. 489,

6 John’s 563, James vs McKernon,
7 Wheat 527, Crocket vs Lee,

11 Peter’s 248.

27 & 19,

By this rule, they ave confined to such aspects of their case as
they choose to present. By this rule also, they cannot supply the
defects in their bill, either by the proofs, or the answer. An
amendment of the bill is the only remedy.

The bill does not allege that the premises composed the home-
steud of Mapps, nor set up in any form a claim to the benefit of the

homestead law.

Nor does it attack or question in any form the regularity of the
proceedings preparatory to or on occasion of the sale. It simply
sets up that the debt which the mortgage was given to secure was
usurious, and that because the debt was usurious, tZerefore, on that
ground alone the mortgager affer a sale has a right to redeem upon
the payment of the principal and lawful interest. The bill does
not rest the complainant’s case upon the supposed equitable princi-
ple that a mortgagee in a sale mortgage is a trustee, and cannot di-
rectly or indirectly sell to himself.
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3d Gil. 32, Longwith vs Butler,
15 Il’s 503, Bloom vs VanRenssalaer,

By recognizing them, a foreclosure in such forms as are prescrib-
ed in the power of sale, is made precisely equivalent to a judicial
foreclosure. A notice by advertisement is made equivalent to the
service of process.

1® John’s R. 196.

Or, if in consequence of the want of personal notice, Chancery
would be inclined to show any favor to the mortgagesin an attempt
to set aside the sale, he must at least allege to the Court that he
did not have personal notice in fact. The complainant says no-such
thing in this bill; and the tenor of the statements in the bill on the
contrary leaves the inference that he did know well of the contem-
plated sale. Upon the point of usury it is deemed unnecessary to
add anything farther.

Was the sale voidable upon the ground that B. U. Sharpe was
{rustee, thut G. N. Sharpe at the time of the sale was one of his
partners, and that the purchase was made partly for his benefit ?

1. The bill does not set up this aspect of the case, and called for
no answer rebutting that equity, which might have been made.—
The attention of the pleader was concentrated on the point of usury
alone. It is not enough that the facfs should be stated, but the
bill should indicate the use to be made of those facts.

1 Clark’s 361, Cole vs Savage, ef d/,
1 Daniels Ch. Pr. p 435, 438 old paging,

2d. If it should be adjudged that G. N. Sharpe holds the charac-
ter of trustee by reason of his partnership with B. TT. Sharpe sub-
sequently formed, then the bill does not truly present the case on
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which that trust arises. The bill charges that G. N. Sharpe was
one of the original parties to the loan. The proof shows that B.
U. Sharpe made the loan, that the partnership was created after-
wards, and that G. N. Sharpe was but an equitable assignee of the
note. It may be said that either state of facts presents a case of
trust. But we answer you must recover according to your bill;
and the trust ckarged is not the trust proved.

3d. The bill does not charge, except inferentially, that George
N. Sharpe bought for the use of his partners. If he did not buy
for the use of his partners, he did not hold the ftitle in trust.—
There was no fiduciary relation between Mapps and him; and his
interest to buy cheap was hostile to the interest of the mortgagee
to sell for the highest attainable price. The mere fact of having an
interest in the debt does not involve him in the trust, and it is im-
possible in a case like this, where the trustee and purchaser are
different persons, holding to each other not only independent but
antagonistic relations at the sale, to predicate as to the latter the
position and disabilities of a trustee. The defect in the bill no
doubt, can be easily supplied by inference and conjecture.

4th. But even if well charged in the bill, would this state of
facts suffice to charge G. N. Sharpe as a trustee in any sense ? As
one of several assignees of a note constituting a partnership of
which the payee was one, would he be precluded from buying at
the sale, and acquiring a title free from the complainants equity,
exce )t as to such proportionate interest as belonged to the mortga-
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unreasonable length. Experience teaches us that ab sales under
sale mortgages in this State, the mortgagee always has to buy in
the property indirectly. It also teaches us, however difficult it
may be by technical rules to divest the mortgagee of the character
of a trustee, yet the idea of a trust in such a case is purely artifi-
cial: The debtor and creditor are really in hostile relations; and
the debtor trusts to the limitations and conditions of the power; to
the provisions for public notice; to his personal attendance at and
observation of the sale, and to the remedy which Chancery will
give him for the least actual fraud or unfair conduct.

In conelusion, it may not be improper to remind the Court, on
suming up the equitable considerations in the case, that Mapps
mortgaged with the 80 two timber tracts; that one of these he had
previously sold, and from the other he stripped the timber regard-
less of the rights of the mortgagee; that after the sale, so far from
complaining of it he expressed his acquiescence in it by proposing
to procure for.Sharpe a tenant on the place; that after both sules,
Sharpe proposed to relinquish his title upon payment of his claim;
and that the negotiation failed hecause Mapps professed himself un-
able to use the title either to obtain a loan or to secure Sharpe.

G. D. A. PARKS,
for Def’ts in Lrror.
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The following are the errors assigned by Thomas A. Mapps :

1st. The Court erred in dismissing the bill of complaint.

2nd. 1n not ordering an account to-be taken between the par-
ties ; and after deducting all payments made, and the usury paid by
plaintiff in error, to defendants in error. In not ordering that the
plaintiff in error he permitted to redeem the premises sold, by pay-
ing defendants in error the balance found to be due.

3d. In not ordering defendants in error, upon payment, or ten-
der of such baladce, to recover the said premises to plaintiff in error.

McROBERTS & GOODSPEED,
Attorneys for PT'ff in Error.
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