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SUPREME COURT OF ILLINOIS.
“Third Grand Division.—April Term, 1863,

DAVID GREENLEAF, Appellee,
ATS. .

JOHN HENDEL, dppellant.

In May, 1857, the appellant, a dentist, bought out the shop fixtures and business
of the appellee, a dentist at Pcoria, for $400, and in payment gave his four notes of
$100 each, on 3, 6, 9, and 12 months. The first, appellee paid, the second was by
mutual consent, destroyed on settlement, the third is the note in suit, and the fourth
still remains unsettled.

This is a case of conflicting testimony, ot uncertainty as to facts, and involving
more controversy than pecuniary interest. A jury have passed upon it in the light
of all the evidence as fairly as they would ever be able to do, and have obviously
done that substantial justice which we think this Court will not disturb.

Wheeler vs. Shields, 2 Scam., 351,
Lowery vs. Orr, et al 1 Gil. 84.
Daws vs. Robbins, 5 Gil. 72.
Johnson vs. Moulton, 1 Scam., 532,
Allen vs. Smith, et al 3 Scam. 97.
Evans vs. Fisher, 5 Gil. 569.
Blanchard et al vs. Morris, 15 Ill. "35.
Young vs: Silkund, 11 I1l. 36.

1 Bos. and Pul., 339.

2R

8 Wen. 672.

7 Johns.;138.

2 Caines, 90.

There is great uncertainty what the contract was, if there was any, as to appellee
remaining at Peoria to hunt up recommendations to the appellant. And it is wholly
uncertain what damage, if any, appellant sustained by appellee’s not so remaining.
It is quite clear from the cvidence that all such damage was mutually settled be-
tween the parties, appellunt paying the first note, appellee cancelling the second, the
t_hc third remaining in force, and the fourth not to be paid except ina certain event.
So that appellee has never been asked to pay but $200, inclusive of this note in
suit, of the $400 for which he gave his notes while the property and business he
got were worth the full sum of four hundred dollars irrespective of any services of
appellee. All these were proper und peculiar subjects for the jury to weigh and
decide, and their facilities for doing so cannot be reproduced to this Court. Hence
a finding upon complicated and doubtful questions of fact will rarely be dis-
turbed, especially when the conclusion reached is substantial justice.

' The note about which a subsequent agreement is claimed to have been made that
it should not be collected unless, &e.—was not the note in suit but the 12 montbs
note, the last in said series of four.,



2

Appellant received the full value of his 4 notes in property and business irres
pective of any services of appellee in recommending him,

There is no error in the Court refusing to permit witnesses Blakely and Bush
to testify to their understanding of the consideration of said note and immedi-
atdly thereafter reconsidering the matter and admitting the same.

It is claimed that there was no error in the instructions as passed upon hy

the ‘Court.
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SUPREME COURT OF ILLINOIS.
TEIRD GRAND DIVISION.

APRIL TERM, A. D. 1863

JOHN HENDEL, Appellant, . e,
V8. ~r  Appeal from Circuit Cowrt of Peoria
DAVID GREENLEAF, Appellee, | County.

-t — -

ABSTRACT OF RECORD.

p- 1. Assumpsit on promissory note, brought by Greenleaf vs. Hendel, before a jus-
tice of the peace.
Nov. 18th, 1860, judgment for plaintift for $93.,%.
p. 8. Appeal to said Circuit Court by defendant, to March term, 1861.
p.7.  March 7th, 1861, appearance of Greenleaf entered.
pp- 9, 10.  Dec. 10th, 1861, trial by jury—judgment for plaintiff for $1. .
] Feb. 5th, 1862, motion for new trial by plaintiff granted on his paying all costs.
A, 15_ April term, 1862, 2nd trial by jury, and verdict for plaintiff for $100.,8.
April 12, 62, motion for new trial by def’t, for following reasons :—
p-18.  1st. Court excluded proper evidence oftered by def’t.
2d. Admitted improper evidence tor plaintiff.
3d. Gave improper instructions for plaintiff.
4th. Refused proper instructions oftered by def’t.
5th. Verdict of jury is against the evidence.
6th. Verdict is against the law.
Tth. Verdict is against the law, the evidence, and the instructions of the Court.
pp. 14,15,  Motion for new trial overruled, at June term, 1862, and judgment rendered for
pl’ff upon said verdict. Appeal thereupon prayed to the Supreme Court, and
granted on filing bond in the sum of $200, with Wm. H. Davis as security, in
20 days.
Bill of exceptions tiled June 10, 1862, shows that plaintiff offered in evidence
this note :— i .
p. 15.  “$100. Nine months after date, for value Teceived, I promise to pay David
Greenleaf or order, one hundred dollars, with interest at six per cent. per annum.

Peoria, May 4th, 1857. Jno. W. HenpEL.”
Endorsed “Due on within note eighty-seven dollars seventy-four cents.—
$87.74. Nov. 9th, 1859.7

“ Received on within note one dollar and fifty cents.™
Plaintift here rested.

p.16.  Deft called George S. Blakeley, who said:—I know the parties to this suit -



p- 17.

p- 19.

p- 20.
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. know when Hendel bought Greenleaf out—He made out Bill of Sale to Hendel

of certain articles, and Hendel gave his notes. Do not remember amount of
notes, but think there were four, in equal amounts, payable in 3, 6, 9 and 12
months. I drew notes and Bill of Sale. The note sued on is one of the notes
given by Hendel to Greenleaf at that time, and in part payment on purchase.

The following note, produced by defendant, viz:

“$100. Six months after date, for value received, I promise to pay David
Greenleaf or order, one hundred dollars, with interest at six per cent. per annuin,
Peoria, May 4th, 1857.” Jxo. W. HEenpeL.”
With payments of various dates endorsed on it, amounting to $47, and this mem-
orandum;: * May 4th, 1859. Due on the within note eighteen dollars and ninety-
four cents—$18.,3, was shown to witness, who said, this note is one drawn by me
and executed at time referred to. Note and endorsements read to jury. Witness

said, I do not know where bill of sale is.

Deft. being sworn said—Bill of sale was burnt up or lost, as I suppose. Some
months after said purchase, the building in which I had my Dental shop was
burnt. My papers were in my desk in the office,—the fire was in the night, in
my absence. My desk was broken open and thrown out of the window, and pa-

- pers scattered—this Bill of sale was among the missing. I have searched care.

fully for it, but could not find it, and have no doubt it was destroyed or lost at
time of fire.

Blakely again called, said—I do not recollect what articles were enumeérated in
said Bill. It contained an enumeration of articles and furniture that were in said
Dental shop; but dv not know that it embraced aﬁy Dental tools, nor do I know
the value of articles named, or what plaintff had in his shop. It purported to be a
schedule of articles in the shop, but had nothing to show that it contained the full
consideration for tlie notes. It said nothing about good will, nor anything except
enumerated articles. If any sum was named in bill it was $400, and either ran:
*In consideration of $400, I sell,” &c., or “For value received, I sell,” &ec. If .
the latter, no sum was named in it. My impression is that this was drawn the
way last mentioned, that being my usual way, unless I was otherwise directed,
and I remember no directions in this case—-I have no recollection on the subject.

Def’t asked the witness if there was any other consideration for said notes be-
sides the articles named in said schedule or Bill of sale, and if so, what it was?
Question objected to by plaintiff, and objection sustained. Plf’s counsel then
stated that they expected to prove by this witness, if permitted, that a material
and much larger part of the consideration of said notes, was the agreement of
pU'ff to remain in Peoria, and recommend def’t, who was a stranger, as a compe-
tent Dentist, and to send him customers. And by other witnesses that pI'ff had
wholly failed to comply with his agreement in this respect ; and that def’t had
already paid on said notes more than the value of the goods enumerated in said
Bill of sale; for the purpose of showing failure of consideration of the note in
suit. Def’t again asked the same questxon PPff objected—objection sustained
and def’t excepted. : o
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Cr. Ex. Hendel took possession of shop immediately after the sale, and went
on with business in the same place.

John Bush testified—I reside in Peoria, know parties—knew Hendel before
he came here. Had some conversation, by correspondence, with him, and inter-
views with Greenleaf respecting the sale. I know pl'ffs hand writing. Three
letters from Dr. Greenléaf to Dr. Hendel were shown witness. One dated Sep-
tember 11th, 1856, in which is the following: ‘I think of changing my business,
and if I do I should like to dispose of my practice. “T have had three offers,
but I would give yon the preference. I think I can make it an object for you to
take my practice, as I shall remain here and can use my influence for you, and
know you can keep all my business.” One dated Feb. 13, 1857, in which he says :
“T intend to sell out'my business, as I intend going into the wholesale'grocery
business with my father-in-law. I was offered $500 by Noble, but after visiting
Memphis, he concluded to locate there. I am now offered $400 for it, as it now
stands, (excepting my case of instraments). My practice is worth 2500 to $3000;
mostly city, and with proper exertions could be made worth 3500 to 4000, easy.—:
I have more than 8400 worth of work to do? ~If you want it at $400 I will give
you the preference. I amn going into business here; and can ‘help' whoever I sell
to.” One dated March 6th, 1857, in which he says: “You can have the rooms I
occupy—I have liad them nine years. I have a good operating chair, (one of
Jones & Whites,) a book case, 2 tables, 4 chairs, 1 looking glass, a lounge or set-
tee, carpet, stove, &c.; but you can fit it up to suit"yowrself: Iwill let.you-have
all, except my case of instruments, at that price.” Witness says these-are in the
hand writing of pI'ff, and signed by him. These letters were not allowed by-the
Court to be read to the jury, but were afterwards, by consent of plaintiff read-in
evidence. : S %

Witness said—I knew pPffs Dental shop and oftice, and what he had'in it, and

* what he sold to def’t. There was a lounge, a deskwith book case on top, stove,

carpet, Dentist chair, looking glass with ma'iogany frame, a few chairs, think 3
or 4, and in the back shop a turning lathe and some loose tools of small value,
some saws and filee. Def’t got articles in front shop that I enumerated, but did
not get case of Dental Instruments, or any of them, I think. The furniture was
somewhat worn. I am a painter, and am acquainted with furniture business and

_ value of furniture—was in that business formerly. Not including Dental chair,

the furniture in front room was worth about $40. Desk and book case $10, stove
SG, lounge $5, carpet $12. Dental chairs cost, when new, $30 to $75; do not
know the value of the turning lathe. There was a bench in the back roowm, on
which tools lay, which Hendel got. It was a board sct against the wall, and sup-
ported by stays, worth $1.50. There were four notes of $100 each, given I think
on 3, 6, 9 and 12 months. I do not know how many of them have been paid. I
saw one in Iendel’s possession, which he had taken up. This was bLefore the
fire, which was in-fall after the purchase.

The gnestion by def’t—How long did Greenleaf remain in Peoria after the sale?
Objected to by pI'ff and objection sustained, and def’t excepted.
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The question—What was the consideration of said notes? Objected to, objec-
tion sustained, and def’t excepted. This evidence afterwards admitted.

John Batten being called said—I knew pl’ff’s Dental office before he sold to
def’t, and what was in it. Am a cabinet maker, acquainted with the value of fur-
niture. The furniture in the office ‘was one desk, with book case on top, worth
315, 4 or 5 chairs, worth 75 cents each, stove, 5 or $6, a worn carpet, worth 40
or 50 cents a yard, probably 20 yards of it, a screen across the back part of room,
(and part behind not carpeted,) a louuge, worth not over $4, small table, worth
$2.50. The looking glass, not large, and worth about $3. I do not know the
value of a Dental chair, but should think one of this kind when new, would sell
for 40 or $45. This one was considerably worn, and was worth some $15. In
the back room, used for a work shop, was an old bench, being a board set against
the wall, worth 75 cents, a turning lathe, worth $10, and another bench of some
kind, to put tools on. I don’t remember what it was. It may have been a store
box turned up, of little value. I have seen old plaster casts standing on it, when
pI'tt was there. There was a furnace intended for use about the Lusiness; have
not seen it since Hendel bought.

Cr. Ex. I do not pretend to state all the little articles that were in the shop.—
I was in after the sale, perhaps one, or perhaps two months. Am furniture ma-
ker. Don’t know the value of all the articles in the laboratory—do of some of
themn. Cannot say I was in the oftice one month before the sale.

Abraham Hamaker testified—I know the parties—was present in fall of 1859,
at an interview Dbetween them, relative to notes pI'ft had against def’t. Don’t
know that I should know the notes it I saw them. Notes were spoken of, and
one was destroyed in my presence. Some money was paid—don’t know on what
note. It was not on the one destroyed—that was a whole note. Hendel said to
Greenleaf: “ You know you have not complied with your agreement—you know
you agreed to stay here and give your influence in my behalf, which you know
you did not do;” which Greenleaf admitted was so.

Hendel then said, he would pay the last note according to agreement, if Green-
leat would now stay and use his influence for him. Greenleat said—I do not ask
you to pay it, it I do not stay. The note was destroyed because of non-conformity
with sorne agreement, relating to the notes. I know nothing of this agreement,
but what I learned at this time. I think the note destroyed was for $100. I don’t
know how much was paid—it was more than $1.50. It was paid in bank bills,
and there were several of them. It was the last note which was to be paid, if
pl’fl’ remained, and pI’'ff promised to remain and use his influence thereatter, if
IHendel would pay it. Something was said to the effect that ITendel had already
puid pI'ft more than he deserved. I, with John Zeigler, was called into Hendel’s
office, to witness this transaction. Zeigler is now in U. S. service—Cap’n in 11th
[lls. Cavalry. I saw the notes but was not very near them. Something was said
about a 8100 note being destroyed.

Cr. Ex. At this time I was employed in Bartlett’s Grocery store. Hendel called



p. 30.

p. 31.

p- 32.
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Zeigler and myself in as witnesses. Do not know that Greenleaf knew about our
being called in. I stayed until I thought all was done. ~We did nothing but wit-
ness the transaction. Do not know where Greenleaf lived then—I heard, in
Knoxville. One note was destroyed, a balance, I think, paid on another, which

was given up to Hendel, and one was to be paid, if Greenleaf stayed in Peoria.—

Hendel said—*“ Dave you know you did notcomply with your agreement, and

Greenleaf admitted it, and said—¢“I will destroy one note.” I have repeated

conversation as near as I can recollect. Hendel said, it is pretty hard for me to

pay these notes—the stand having been burned out, and your not staying and
giving me your influence. I saw one note destroyed, and something endorsed on
another at the time. I think Hendel took one up. I saw more than one note
there. The note destroyed had no endorsement on it. I don’t know how long
Greenleaf was to stay in Peoria. But Ilendel said, if Greenleat staid here'he
would pay the note, and if' he did not remain he would not pay it, and Greenleaf
said, “If I do not remain I will not expect you to pay it.” The note that was
to be paid was the last. I am positive it was the next to the last that was de-
stroyed, because the one that was kept was called the last. On condition that
pl’ff would remain in Peoria and give his influence in favor of Iendel, and destroy
one note, Hendel agreed to pay the other, or last note. As near as T can remem-
ber, this was in the fall of '59. IIendel went over the conversation while Zeigler

and I were there.

Re-Ex. As I understand it,there were three notes present—one was destroyed,
one taken up, and the remaining one to be paid, if pI'ff stayed and used his influ-
ence for the shop. The note that remained I understood to be the last.

Cr. Ex. PI’ft did not say how long he would stay—don’t know as he made
any positive assurance that he would stay ; but said he was going to stay in Peo-
ria from that time on. Don’t know how long he remained. This was after he
had left Peoria and come back. Nothing was said about how long the note still
to be paid had to run. Det’t made no objection to the note which he paid and
took up. :

John Johnson testified—PI'ft is my son-in-law. In spring of 1857, pIff left
Peoria and went to KKnoxville, and lived there till fall of ’59; then went to Mem-
phis, Tenn.; from there, to St. Louis, and the next spring to Knoxville again, and
has not been in Peoria since he left in 1857, except for a short visit. I think det’t
paid me something on the street, on the six months note, don’t know how much.

Cr. Ex. I think I called on def’t a number of times for payment of one of the
notes—the last time as much as two years ago, and while pI’ff was in Knoxville;
nover called on him for payment since pl’ff left Knoxville. Def’t never said any-
thing to me about defence to the notes, always said he would pay, but complained
of hard times. I knew in general way of sale by pI’ff to det’t, from pl'ft’s state-
ments, but did not know particulars. Deft. here rested.

Charles Greenleaf, called by pI'ff; testified—1 have been in business some 14
years, as a dentist. Knew the property in office—owned it before pI'ft sold out.



p- 38.

p- 34.

p- 39,

p. 36.
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I paid for Dental chair $60, in N. Y., and $14 charges. It was, I think, worth
$60. It was not injured. I saw it three or four months before pl’ft sold out. I
don’t know how much the carpet was ‘worth. The book case I paid $50 for; don’t
know whether this is the same sold to Hendel or not. I allowed $20 for the
lounge ; when pl’ff sold, I should think this worth $12.50. When I left, the chairs
were worth 81,50 each—they cost me $2.50 or 83. The stove, when I sold, was
worth $8. The looking glass I brought from the East, and valued it highly. It
was worth, when pI’ft sold, $6; would give $5 for it now. There was a screen
across the front room worth $3. The lathe and fittings was worth 815, when I
left them ; have not scen it since. Ifurnace cost and was worth $30. Articles in
laboratory were worth from 75 to $100; this includes all but furnace. 1 was out
of the shop 18 months before sale to Hendel, and for six months or a year before
said sale, I was not inside the shop. The last time I was in, I did not notice that
anything was gone. When I sold out, pI'ff claimed to have paid me $250 for my
interest, which was one-half—1I thought this was not enough.

PPff asked—* What was the concern worth which pI'ff sold ?” Qucstion ob-
jected to by def’t, objection overruled and exception taken. :

Ans. T heard p'ff' was going to sell, and I offered him $400—I was willing to
give it, and thought it worth that or more.

Prft asked—¢ What did pl’ft do to recommend Doctor Ilendel as a dentist ¢’
Question objected to, also testimony of Cunninghawm, Garrett, Johnson & Cox, to
prove that pI’ff had recommended def’t, unless def’t was allowed to prove by other
witnesses that pP’tP’s agreement to stay in Peoria and recommend Hendel, as a
dentist, was a part of the congideration of said notes. Kvidence then admitted
for both on that point, and objection before sustained to Blakely and Bush’s evi-
dence, on that point, overruled. ;

Axns. T know several instances where persons were by pl'ft induced to go to
def’t tor work. Don’t know how many, nor amount of work. Never heard pI'ff
recommend any one to go to def’t—only knew it from parties telling me, who
have come to my oftice. Know he has done work for parties recommended by
plaintiff, for T have seen the work.

" Cr. Ex. Do not know that I ever heard pl'ff recommend deft.  Kuow that the
work was done. by Hendel because parties told me so—knew it no other way.

The furnace was.in the back room when I left. It cost me $30. Know little
of pl'ffs doings since 1 left the office. Was on R. R. a year and a half, and was
in oftice off and on, after I sold out, five years ago. A few months after I quit the

R. R. I went into drug business for a year and a half or two years. PIff. was not in
dental business much, if any of the time, I was in the store. 1 offered plff. 8400
for his place in dental business. Think this was before I went into the drug busi-
ness. I made the offer to be reinstated in the business—I had been in it some 9

vears at this stand, and wanted the old place. When I went out plff. said he

“would give me $800 for the good will of the oftice. Paid me partly in work and

repairs, and partly in cash. There was-a case of dental tools that cost me $100,



“p. 39.

p. 40,

T

plff. got. Don’t know the dental chair in deft’s office, nor what he got when he
bought from plff. I have given articles and value as I left them. Plaintiff came
from East and was going South. I induced him to stay with me,—he was joint
owner with me in the stock. Don’t know what he paid me.

James Cunningham testified—I know parties. About time plff. sold out I
had tooth-ache; went to plff. to get something done. He said they were not
then in fit condition to fix. I went again, found deft. there, who pulled teeth and
did some fixing for me. About this time my wife had a set of new teeth made.
She had been to plfi. who pulled some teeth for her, preparatory to putting in
new set, and contracted for the job. Before new teeth were made, plff. sold out,
and turned the job over to the deft., and recommended him to us, and said he
was a good dentist—all right, &c., and, on this, we let him make and put in the
teeth. I paid deft. for this and what he had done for me $55. Before paying
him I wrote to plaintift. to know who I should pay. He replied to pay detendant.
Witness here produced the letter, which is dated October 13, 1857, written from

. Knoxville, and, in which, he says: I left all work engaged to IIendel, but, the first

of next month, he will owe me $80, and if you don’t pay him before then I should
like to give you an order on him. You need not mention this to him, but let ine
know it you do not pay him before then.

The work was well done—all dune by defendant, except pulling the teeth, which

was not much ot a job. My wife still has these teeth, and they do first rate.

E. G. Johnson testified. The only case I know of where plff. recommended
deft. was my own. [ wanted some work done, and plff. took me and introduced
me to deft. I got him to do what I wanted. It amounted to $7.

Cr. Ex. I think it was in June after the sale that I was introduced to deft.

A. O. Garrett testified—The spring deft. bought, I was having a set of teeth
made by plft. for my witfe. When he sold out heintroduced me to dett., and said
he would do the work well for me. I gave him the job and paid him $100 for it.

Cr. Ex. I think it was in May or Juune. I had before agreed with plft. to do
the job. Deft. did the work very well—it was a most excellent job—one of the
best I ever saw.

R. 8. Cox testified—I know parties. I recollect plff. recommended deft. as the
best dentist in town, and on that T went and got him to do a job, amounting to
one dollar.

I have a number of times heard plit. express his opinion that dett. was a good
dentist. Ilave seen note in suit—presented it once for paywent, about 18
months ago, in Nov. 1860. When presented, deft. oftered to pay me $50 for it,
if would give it up. This was all he said about it——he mentioned no defence to
it—merely said he would pay me $50 for it. PIff. gave me the note, told me to
present it, if not paid, to sue it. Plff. was here then and staid two or three days.

Cr. Ex. I knew neither party when plff. first left town. When T first knew
plff. he was living in Knoxville—this was in 1858. When he has been in Peoria
since, he has never stayed but a few days ata time. My interview with deft. was



p. 42,

8

wery brief, when I presented the note. My instructions were, to sue it if not paid
on sight. When deft. offered me $50 for it, I turned round immediately and left
him, and sued the note. PIff. is my brother-in-law. The time plff. recommended
deft. to me was just before I went to present the note for payment.

John Johnson testiied—I think it was in the sumnmer of 1857 that plff. left
Peoria for Knoxville. Before that, for some months, we talked of going into busi-
ness together, in Peoria—had canvassed a number of kinds of business, the groce-
ry among others. Not making satistactory arrangements plff. left for Knoxville,
and has not resided in Peoria since. PIff. here rested.

Deft. re-called George Blakely, who said—I remember deft. said the notes
onght not to be made negotiable. That, if they were, plaintiff would have all the
advantage. PIff. replied-—you know I am going to remain here and use my in-
fluence for you, and it will make no difference. Detft. said, you have all the ad-
vantage over me in this way, and I have nothing to hold you. I then under-
stood pif. to say he was going into business in Peoria—did not say how long he
would stay. I told deft. it would not do very well to make the notes not negotia-
ble. That as plaintiff was going to remain in Peoria, he need have no fears. Deft.
finally consented and the trade was made.

Jolin Bush testiied—The furnace which the Greenleats had in their back room
never came into deft.’s possession. It was put into room back of office, by Dr.
Charles Greenleat, before he sold out to plft., as useless lumber, and was not used
by him or pIff. afterwards. [ was in furniture business from early boyhood until
[ was 18. The price I put on these articles that deft. got, is the fair value.—
Deft., when he bought plff. out, was an entire stranger in Peoria, from Penn.

Cr. Ex. I know the furnace was not included in the trade. I have often priced

_ dental chairs. The price varies from 30 to 75 dollars.

p. 44

Abraham Hamaker recalled, said—I know time Charles Greenleat went into
Coralite business—have heard plff., since then, recommend Coralite as preferable
to the old system—that it was an advance upon it.

Cr. Ex. First I heard about Coralite, was from plff.,—he said it was preferable
to Gold. This was in Bartlett’s Grocery Store. Some others were there ex-
pressing their opinion about it,'and plff. gave his in favor of Coralite.

Re-Ex. Dett. did not set teeth in Coralite, but did in”Gold.

Deft. here again offered the letters from plit to him, above set out, which, by
consent of plff,, were read to the jury, and deft. again rested. This was all the
evidence. PLAINTIFI’S INSTRUCTIONS.

1st. If the jury find from the evidence that when sale was made toldeft. a zale
bill was executed in writing, as the sole consideration of the notes, and that no
other writings were made, the jury will consider no proof of any contract of' the
parties, other than what appears in the notes and sale bill.

2d. The note is evidence of itself, and plft. is entitled to recover balance due
on it, unless deft. has aflirmatively proved a legal defence thereto.

3d. Any mere understanding that plftf. would remain in Peoria after the sale,
does not amount to a contract to that etfect. There must be an affirmative con-
tract proven, to entitle it to your consideration in this suit.
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4th. If the jury find such contract made by plff,, to remain in Peoria, and no
definite limit fixed, and such departure by plff. before a reasonable time, and that
it caused damage to deft.; yet, if they find that the parties have settled and ad-
justed said damages, the deft. is not entitled to renew in this defence, a claim for
damages so adjusted.

5th. If the jury find, from the evidence, that such contract to remain was made
by plff. and broken, deft. is not entitled to recover unless he has proven that he

- sustained damages thereby, or unless the said agreement was part of the consid-

eration of said notes.

6th. A payment on a note, or lega! obligation already existing and due, is no
consideration’for a promise of the payee to do or perform any independent act.
An assurance or promise by plff. to deft., that he would remain here, or do any
other independent act,“made without consideration, is not legally binding on plft,,
and not a foundation for snit or ground of defence.

7th. The jury are instructed that the note given in evidence entitles plff. to
recover the amount due thereon, unless deft. has shown facts to defeat such right
of recovery.

8th. It the jury believe, from the evidence, that plfi: agreed to remain in Peo-
ria, and recommend customers to deft., and that he did not so remain, still, deft.
is not entitled to be allowed in defence, only such damages as he proves he act-
nally sustained on account thereof.

9th. Proof that plff. agreed to remain and did not, does not authovize the jury
to find that deft. was damaged thereby, unless proof of actual damage is given,
unless the jury believe from the evidence that this agrecment materially entered
into.and constituted the consideraion of the note in suit, or a part of it, in which
case they may allow deft. so much as is shown to have actually entered into the
consideration of said note, and has failed; but the burden of proof is on deft. to
show how much of the consideration was based upon the agreement to remain
and use his influence for deft., and whether said consideration has in whole or
in part failed ; and it is immateral in those issues, whether the prices allowed in
said notes for the furniture, good will, &c. are large or small, unless they believe
from the evidence that such part failure of consideration had been subsequently
adjusted by the parties, or that a sufficient amount to cover the same had been
applied.

10th. If the jury believe from the cvidence that deft. gave plff. 4 notes, due
in 3, 6,9 and 12 months, and that the parties afterwards agreed that the last one
should not be paid unless plff. remained in Peoria and recommended deft. in

business, said agreement is no defence to any but said last note, and plt’s right
to recover on the 1st, 2d or 3d notes, cannot be aflected by such agreement in

regard to the last one, although it has not been kept ; but deft. may sct up such
defence, if he has it, whenever an attempt is made to collect said last note. This
suit is on said nine months_note, and not on said twelve months note,

To the giving of the above instructions deft. objected and excepted.

Deft. asked the following instructions
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Ist. If the jury believe, from the evidence, that the note sued on was, with = % .
-
other notes, given by plff. to deft. upon sale of certain furniture in dental shop of  __

‘L (= plaintiff, and that a material part of the consideration of said notes, was the good - « .

. bdins®? ; e : LY oY

Y Uﬁ\i' - will of the shop, and the agreement of plff. to remain in Peoria and use his infla- =™
i ence for deft’s business ; and that plff. did not remain and exert his influence for ~ J

deft. as he agreed to do, and that payments have already been made upon said ~
4 ) pay i 2 3
purchase to more than the value of the part of such consideration actually receiv-.,g ~.

s

\ ed Ly deft., the jury should find for deft.
2d. If the jury believe from the evidence, that the consideration of the note ¥

5

"

(4 4

sued on has failed, they should find for detendant.
3d. An offer to pay part of a disputed claim by way of compromise, and to avoid

al Lt

A

/-

.

, trouble and litigation, is not binding on the party making it, unless accepted by .

A

)
[

C( LAk the party to whom made ; and if the jury believe, fromn the evidence, that the offer
A of deft. to pay $50, testified to by Cox, was made by way of compromise, and to

W ok
-t (A ’

avoid further trouble, and that this offer was not accepted, it is not binding on
deft., nor any evidence that the claim on which it was made is just, or that it

ought to be paid.
4th. If the jury believe, from the evidence, that a material part of the consid-

QL o
‘}l//',fl 7

e~

N

o
vl

/

cration of the note sued on, was the engagement of' plff. to remain in Peoria and
exert his influence in favor of the business of deft., and that plff. did not remain
in Peoria after making said note, and exert his.influence as agreed on, the law
presuines damage to deft. from such faiture on the part of plft., and it devolves

{4
}

on plff. to prove deft. has not been damaged thereby.
5th. If the jury believe, from the evidence, that plft. sold to dett. certain office

¥

— N/

~
—

-~

>

f—)

furniture and the good will of the dental shop-of plft.,, in the city of Peoria, and
that, in consideration thereof, and his express engagement to remain in Peoria and
use his influence to send business to said shop, under charge of' dett.. four notes
{) <~ of §100 each were given by deft. to plft,, and that plff. did not remain in Peoria §,’- &

: S«/()\.Q.,g_ LAALA (_./\__
N e Efat) /

and do as he agreed ; and that upon payment ot two ot said notes, and complaint
made by deft. that plff. had not complied with his agreement, and that deft. ought ~

. not to pay the remaining notes, it was agreed between the parties that onc of said

= remaining notes should be destroyed, and that the other should Ne paid only on

¥ condztion that the plff. should thercafter remain in Peoria and use his influence

for the benefit of dett., and that plff. did not so remain a reasonable time and ex-

eit his influence in favor of deft., and that, pursuant to said agreement, one of said

two remaining notes was destroyed, and that the other one, about which such con-

ditional agreement was made, is tne one now in suit, plff. is not entitled to recover.

6th. The introduction of proof by plff. tending to show that plff. had complied

p with his contract to remain in Pcoria and recommend deft. as a dentist, admits

that this was a part of the consideration of the note sued on, and opens the whole

ase upon the progf, to the consideration of the jury, as to whether pift. did so

comply with his contract.
Said instructions Nos. 2 and 3, were given, and said instructions Nos. 1, 4 and
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8, were refused ; and instruction No. 3, Court refused to give, as asked, but modi-
p- 81. fied it by inserting therein after the words, “ It was agreed between the parties,”
the words “In settlement of said matter, and in consideration of the failure of
plaintift to perform his part of this contract.”
To the ruling of the Court in refusing to give instructions 1, + and 6, and mod-
ifying instruction 5, deft. then and there excepted.
Verdict of jury for plff. for §100.,5.
p- 32 Motion for new trial, as above given. Motion overruled and judgment render-
ed upon said verdict, and deft. excepts.
pp. 53, 55, Appeal Bond, as per order of Court, filed.
: ASSIGNMENT OF ERRORS.
. Exclusion of evidence offered by deft. below.

p—

. ‘Admission of improper evidence for plaintift.
. -Improper instructions given for said plaintiff.

H= W O

. In refusing the 1st, 4th and 6th, and in moditying the 5th instruction, asked
by defendant.

5. Overruling defendant’s motion for new trial.

6. In rendering judgment for plaintiff.

%, In not rendering judgment for deft. COOPER & MOSS,
j Lor Appellant.
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Supreme Gonet of Fllinnis,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

JOHN HENDEL, ]
8. L APPEAL FROM PEORIA CIRCUIT COURT.

DAVID GREENLEAF.

—_————ee—t———

BRIEF OF APPELLANT.

1st. This suit is bro’t on one of four notes of $100 each, given by Hendel
to Greenleaf, for certain furniture in a dental shop belonging to Greenleaf; the
good will of said shop, and the eigagement of Greenleaf to remain in Peoria
and recommend customers to Hendel. The value of the furniture, ail told, was
less than $100. The most material part of the entire contract, was the under-
taking of Greenleaf to remain in Peoria and send customers to Hendel, which
he failed to do. Hendel paid two of the notes, and much more than he ever
received value for, The consideration of the note sued on, wholly failed, and
plaintiff was not entitled to recover.

2p. The transaction between these parties constituted one entire centract,
and pI'ff was not at liberty to disregard or refuse to perform any part of it.

. Bedgley vs. Heald, 4 G4lm., 66.
Taylor vs. Beck. 13 1il., 386

3p, But however this be, the subsequent agreement between these parties
in reference to these transactions, and in settlement of their disputes growing
out of the same, was a valid contract, supported by sufficient consideration on
both sides, reciprocally binding on both parties. By the express terms of this
contract, the remaining note was only to be paid in case Greenleaf thencefor-
ward remained in Peoria, and exerted his influenee in favor of the business of

Hendel. This contract.Greenleaf wholly failed to comply with, and he was
therefore not entitled to’recover,

4tH. The refusal of the Court to permit def’t, in the first instance, to
prove the true consideration of the notes, was erroneous, and tended to prejudice
the def 't before the jury.



2

5TH. As the case went to the jury, the first instruction given for pl'ff was
wholly inapplicable and erroneous. The pI'ff had himself opened up the whole
cage, and thereupon the Court let in the proof originally offered by the def 't as
to the true consideration of the notes ; whereas, this instruction takes entirely
from the jury the very proof which the pl'ff, by his own act, had let in.

PI'ff’s 8d instruction was also inapplicable, and tended to mislead the jury;
the proof was ciear and uncontradicted,of a specific contract on the part of pI'ff,
to remain in Peoria and use his influence for the benefit of def’t, Besides, what
is meant by a mere understanding ? If connected with the transaction, it is, or
may be, the contract itself or an essential part of it. For, what is a contract
but the understanding of the parties to the transaction, in relation to it ? The
instruction could only confuse and mislead the jury, and should not have been
given.

Upon pl'ff’s 4th instruction we remark, that there was no proof of any ad-
justment of damage, as affecting this particular note. One note, it is true, was
destroyed, because of failure on the part of pl'ff, to perform his contract up to
that time. But the proof is not that this wasin full of all damages sustained ;
on the contrary, it is, that all claim to any further payment, on any note, was
then forfeited ; and it was only in consideration of future services to be rendered
by pI'ff, that the remaining note was to be paid.

PI'ff’s 6th instruction is equally objectionable on the score of impertinence.

The 8th instruction given for pl'ff, is not law, in the terms stated. When
it was proved that pl'ff had not performed his part of the contract, it did not lie
in the mouth of the plI'ff to say, the def 't was notdamaged. The law presumes
damage in such case, and the burden was on the pl'ff to disprove it. The in-
struction was further improper, because it was a case of total failure of conside-
ration—in which case there could be no recovery on the note, without reference
to any question of damage.

PI'ff’s 10th instruction, in effect, takes the case, as to a material question of
fact, from the jury.and settles it against the def’t. It was for the jury, upon
the proof, to say what note the agreement referred to. But the Court, delibe-
rately and in terms, determines this for them. This,it was not the province of
the Court to do. :

5tH. The 1st instruction asked by def’t, is clearly law, and should have
been given. If the consideration had failed to more than the amount of all that
remained unpaid under the contract, the def’t was certainly at liberty to show
it. Wears vs. Parish, 26 Ill., 240 ; Cook vs. Miz, 11 Conn., 432. So, it is
conceived, def t's 4th instruction is law, and should have been given.

A contract being proved, binding the plaintiff to do a certain thing, it is for
him to prove performance before he can recover. In arg., Eldridge vs. Rowe,
2 Gilm., 96, So, where undertakings are mutual and dependent, the last can-

not be enforced till performance of first is proved. Capps vs. Smith et al., 8d
Secam, 178.

6rH. Upon the proof in this case the verdict should have been for the de-
fendant, and this,so palpably, as to requre that the verdict should have been set

aside. For this and other reasons stated, the new trial asked for should have
been given.

COOPER & MOSS,
For Appellants.
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