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SUPREME COURT OF ILLINOIS.

Jonx W. WaccHop, 7. 'r!?"-]
o ; l} Appeal from Cook Circuit, April Term, 1855,
Wistiax H. CARTER, et al., 1

pay’ /Zf “WM

J. Howraxo Tnoupsox,
Hesey W. Bismor, JE.,

Ayapdkr" Attor nquffr

z ‘3,_.

,49”%%; : é‘&W

/9— pQ—z&\

¢

POINTS OF

I.—The Appellant’s objections to the award upon which judgment was rendered in
the Circuit Court, were made too late, and could not be considered by the
Court on the hearing of Appellant’s motion to set aside the judgment.

Rev. Stat., chap. vii, sec. XIL. Claypool vs. Miller, + Blackf.
163. Ewing, admr. vs. Beauchamp, 2 Bibb. 456.

IL.—This Court cannot go back of the award, or consider any objections to it ex-
cept those apparent on its face.

McDonald vs. Arnout, 14 IlL, 58. Merritt vs. Merritt, 11 Il
565. Smith vs. Douglass, 16 TIL, 99. Rogers vs. Holden,
13 111, 293.

1IL.—Everything is to be presumed, and every reasonable intendment made in favor
of an award—a fortiori in favor of a judgment upon an award.

McDonald vs. Arnout, 14 Tll.,, 58. Root vs. Renwick, 15 TIL.,
461. Strong vs. Strong, 9 Cush., 461. Rigelow vs. Newell,
10 Pick, 354. Karthaus vs. Ferrer ef al., 1 Pet. 228
Burchell vs. Marsh, et al., 17 How., 344

’II:L'/./ -314)

g

st

e T e T T e e

e o



B

R e i

S R R SRS SRS

IV.—The affidavit of the arbitrators, Price & Burling, is not admissable to impeach
the award.

Newland vs. D ouglass, 2 Johns. 61. Ward vs. Gould, 5 Fick-
291. Worthington vs. Warren, 10 Met. 431. Bigelow vs.
Maynard, 4 Cush., 317.

V.—The Appellant’s motion is based upon the allegation that the Appellees offered
and the arbitrators considered evidence of the Appellant’s failure to deliver
certain cut stone. This evidence was proper, if it tended to show that the
Appellees were entitled to recover for their work, labor and materials, or
that the Appellant was not entitled to recover for the defects alleged in said
work.

Submission, Transcript, page 1st.

VI.—The evidence tended to show that the Appellees were prevented by the Ap-
pellant from fulfilling the contract, and were therefore entitled to recover for
.he work actually performed under the contract.

Coke Litt. 206 b. Mains vs. Haight, 14 Barb. Sup. Ct. R. 76,
Bank of Columbia vs. Hagner, 1 Pet. 467. Risinger ¢t al.
vs. Cheney, 2 Gil. 90.  Frazier vs. Cushman, 12 Mass. £79,
2 Smitl’s Leading Cases, p. 21, Notes on Am. Cases.

VI[.—The evidence also {zoded to show that the defects for which Appellant
claimed damages were the consequence of his own act, and that therefore he
could not recover damages for these defects.

Green vs. Browo, 8 Barb, Sup. Ct. R. 119. 2 Parsons on
Contracts, 187, 188, 189. Aurora Br. R. R. Co. vs. Grimes,
13 IlL., 585.
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SUPREME COURT OF ILLINOIS.

Jonx W. Wavcnor,
Appellant,
v8. Appeal from Cook Circuit, April Term, 1858,
Wintiax H. Canrter, et al.,
Appellees.

o e i

J. Howranp Tuompsox,
Hesey W. Bisuor, JR.,
Appellces Attorncys.

POINTS OF APPELLEES.

I.—The Appellant’s objections to the award upon which judgment was rendered in
the Circuit Court, were made too late, and could not be considered by the
Court on the hearing of Appellant’s motion to set aside the judgment.

Rev. Stat., chap. vii, sec. XIL. Claypool vs. Miller, 4 Blackf.
163. Ewing, admr. vs. Beauchamp, 2 Bibb. 456.

IL.—This Court cannot go back of the award, or consider any objections to it ex-

cept those apparent on its face.

McDonald vs. Arnout, 14 IlL, 58. Merritt vs. Merritt, 11 111,
565. Shnith vs. Douglass, 16 TIL, 99. Rogers vs. Holden,
13 111, 293.

11I.—Everything is to be presumcd, and every reasonable intendment made in fayor
of an award—a forliori in favor of a judgment upon an award.

McDonald vs. Arnout, 14 TIL, 58. Root vs. Renwick, 15 IlL,
461, Strong vs. Strong, 9 Cush., 461. Rigelow vs. Newell,
10 Pick, 354 Karthaus vs. Ferrer et al, 1 Pet. 228
Burchell vs. Marsh, ¢¢ al., 17T How., 344
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IV.—The affidavit of the arbitrators, Price & Burling, is not admissable to impeach

the award.

Newland vs. D ouglass, 2 Johns. 61. Ward v&. Gould, 5 Pick-
991. Worthington vs. Warren, 10 Met. 431. Bigelow vs.
Maynard, 4 Cush,, 317.

V.—The Appellant’s motion is based upon the allegation that the Appellees offered
and the arbitrators considered evidence of the Appellant’s failure to deliver
certain cut stone. This evidence was proper, if it tended to show that the
Appellees were entitled to recover for their work, labor and materials, or
that the Appellant was not entitled to recover for the defects alleged in said
worl. ;

Submission, Transcript, page 1st.

VI.—The evidence tended to show that the Appellees were prevented by the Ap-
pellant from fulfilling the contract, and were therefore entitled to recover for

+he work actually performed under the contract.

Coke Litt. 206b. Mains vs. Haight, 14 Barb. Sup. Ct. R. 76,
Bavk of Columbia vs. Bagner, 1 Pat. 467. Risinger e al.
vs. Cheney, 2 Gil. 90.  Frazier vs. Cushmao, 12 Mass. 279,

9 Smitl’s Leading Cases, p. 21, Notes on Am. Cases.

VII.—The evidence also {eaded to show that the defects for whick Appellant
claiimed damages were the consequence of his own act, and that therefore he

could not recover damages for these defects.

Green vs. Brown, 8 Barb. Sup. Ct. R. 119. 2 Parsons on
Contracts, 187, 188, 189. Aurora Br. R. R. Co. vs. Grimes,

13 111, 585.
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JOHN W. WAUGHOP
V8. } Of the April Term, 1858
WILLIAM H. CARTER & HENRY MILLER.
1st page. This cause came into the Cook County Circuit Court, at the October term, 1857, on a motion for a
judgment on an award. oD
1st page. The agreement of submission was entered into by and between the parties on the 24th Sept., 1857.
Ditto. The claims of said Carter & Miller upon eaid Waughop for payment of work and labor done, and

11th page.
Afli. Waughop.

15th page.
Afli. Carter.

3d Page,

4th page.

Gth page.

Tth page.

7th page.

8th page.

Oth page.

Afli, Price & Burling,

10th page.

11th page.

Ditto.

11th page.
Also 10th,

Afii. Carter,

11th page.

12th page.

Ditto.

ABSTRACT.

Supyeme Gourt of Jllinois.

materials furnished, in and about the erection and completion of theze';ﬁ'welling houses built in the years
1855 and '56, in said city of Chicago.

And all claims of said Waughop upon said Carter & Miller, for any alleged defects in the said work
upon said houses, were submitted to the arbitrament and award of Cornelius Price, Levi H. Waterhouse
and Edward Burling, that their award when made should be entered of judgment in the said Circuit
Court.

The submission was drawn in such a manner as to intend by agreement to exclude all reference to
the subject of the damage claimed by the said Carter & Miller, for an alleged delay by said Waughop
to furnish the cut stone which was to be left for future adjustment.

The arbitrators found as their award, that the said Waughop pay the said Carter & Miller the
3mount of their claims in full, to-wit : $742 79 in full satisfaction for contract and extra work of houses
in full for all differences submitted.

The award was filed, together with a notice to said Waughop, October 7, 1857.

At October Term, 1857, a judgment was rendered on said award, for the amount thereof, to-wit :
742 79.

On the 31st of October, 1857, said Waughop, by leave in his own proper person, filed his motion tq
set aside the judgment for following reasons assigned in said motion.

1st. Beeause the award of the arbitrators in this cause filed, was made on matters and things not
submitted to them, but expressly excluded from their consideration by agreement before entering into
the arbitration.

2d. Because matters and things that were excluded by agreement from the arbitration, were in bad
faith, afterwards presented and urged, and actuslly considered by the arbitrators, in making up the
award upon which this judgment was rendered.

3d. Because evidence was received and considered by the arbitrators, which had been excluded
from the arbitration by express agreement.

4th, Because the award is in fact a fraud on the rights of the defendant.

To support his motion, said Waughop produced affidavit of two of said arbitrators, Price and Bur-
ling, which state :

That in making the award in this case, they, as arbitrators, considered that the delay in furnishing
the cut stone by said Waughop, was the real cause of the damage to the work on the buildings of the
said Waughop. That testimony to that effect was given by said Carter & Miller, and objected to by said
Waughop.

The affidavit of the suid Waughop, in support of his motion, states :

That during the treaty of agrecment, it was asserted that the delay of the cut stone on the work
which was to be furnished by said Waughop, would be set up as an excuse for the imperfections in the
work, and that damage would be charged for the delay, equal to damage for imperfections in the work,

Said Waughop claimed damage to more than equal a balance due on the contract, if work had heen
accepted by architects. The work was not accepted, but certificate refused by architects of saig
Waughop.

That said Waughop objected to going into the question of the delay in the cut stone, and the sub-
mission was redrawn for the purpose of excluding all reference to the delay occasioned by the non-
delivery of the cut stone, and the damage consequent thercupon, and expressly agreed that that subject
should be excluded. '

That the work was proven before the arbitrators to have been imperfectly done, and the architects
refused their certificate which was required by the contract before payment could be demanded.

That proof was given before the arbitrators that the damage to one of the buildings was such as to
impair its value some $300, and that they were all three very much alike.

That \\:itlxesses on the sslbject. of the delay in the cut stone, were introduced and sworn, and testified
on that subject before the said arbitrators.




12th page.
Oth page.

12th page.
13th page.

Ditto.

Ditto.

13th page.

15th page.
15th page.

15th page.

16th page.

16th page.

16th page.

17th page.

15th page.
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That the subject of the cut stone was actually considered in making the award.

That such testimony was admitted, over the objection of the said W aughop.

That the said Carter & Miller still have their remedy for the delay in the cut stone.

The contract for the cut stone was such that it would exclude damage for delay in case of strike or
epidemic, and said Carter & Miller were aware of the clause.

That said Waughop was not prepared with proof on the subject of the cut stone, as that subject had
been excluded. .

That said Waughop set up no claim for delay in the completion of the work under the contract, but
for bad work.

That the defcets in the work done for said Waughop were not of a kind to be produced by any
delay in the cut stone.

The effect of the proof before the arbitrators was such as to make a case of damage for failure to de-
liver cut stone, in shape of off-set.

The best proof given before the arbitrators was to the effect that the cold weather had nothing to
do with the defects in the work, that frost would not so effect work.

Affidavit of said Wm. II. Carter states that they had claim for balance due for extra work, and for
damages for a failure to deliver the cut stone used in the erection of said houses. That said Waughop
claimed damages for defective work in said houses.

That all matters in controversy in relation to said houses were submitted to decision to arbitrators,
except the claim of said Carter & Miller for damages for said alleged failure to deliver said cut stone.

That said Waughop claimed that said Carter & Miller had not complied with the said contract, and
were not entitled to recover under it, and also claimed damages for defective work upon said buildings.

That said Carter & Miller offered evidence to show that the snid Waughop’s failure to deliver the cat
stoue as he was required by said contract to deliver the same, had prevented the said Carter & Miller
from complying with the said contract, and that the said Waughop's delay in delivering said stone, was
the cause of all the defects complained of by said Waughop, and for which he sought to recover damage
in said arbitration. )

That upon the hearing, his attorney stated that said Carter & Miller did not claim to recover in
said arbitration any damages for failure or delay of Waughop in delivering said stone, but that the evi-
dence in relation to the delivery of said stone was offered to show that the said Waughop prevented the
said Carter & Miller from complying with said contract, and that the delay of said Waughop in furnish-
ing said stone was the cause of the defects for which said Waughop sought to recover damages.

That testimony was offered showing, or tending to show, that by his delay in furnishing said cut
stone the said Waughop prevented said Carter & Miller from complying with said contract, and made it
impossible for said Carter & Miller to complete said buildings before cold weather, that it was impossible
to avoid the defects complained of by said Waughop at that time, and that but for the acts of the said
Waughop, the said work would have been done and completed before cold weather, and the contracg
would hrve been kept in each and every particular.

That the amount awarded was less than the amount clainied by them for work done under said con-
tract, and for extra work and interest, and that nothing was allowed for damages for from failure of said
Waughop to deliver the said cut stone.

That he is informed, and believes, that the said arbitrators considered the delay of said Waughop in
furnishing said cut stone, only so far as it might legally furnish an excuse to said Carter & Miller for
non-compliance with the contract, and might be good defense against the claims of said Waughop for
damages, by showing that the defects he complained of were the consequences of his own acts.

On a hearing, the motion was overruled and an exception taken and appeal awarded to the Supreme
Court of the State of Illinois, security approved, and approved bond filed.
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