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SUPREME COURT.

——— ¢ S———

JOSEPH PEACOCK \
Vs,
SAMUEL R. HAVEN,
Administrator, and ) APPELLANT’'S POINTS.
MARY A, STOWELL,
Administratriz, &c., of

| Ephraim C. Stowell, dec’d.

I

The Court below, in oyerruling the demurrer to the second replication to
the defendant’s plea of set-off; and in excluding all evidence under said plea,
held that, by the 115th section of the Statute of Wills, said defendant was
barred absolutely, from all right of set- off, for the reason that he had not ex-
hibited to the Probate Court his claim within two years from the granting

of letters of administration.

In this we submit the Court erred.

I1.

This statute does not bar a claim not presented within two years,

bars the right to claim distribution out of property inventoried. Bradford v.
It was designed merely to facilitate final settlement

but simply

Jones, 17 I1l. Reps., 93.
of estates by limiting the time within w hich parties CLAIMING suck distribution
should file their claims. The People v. White, 11 IIl. Reps., 349. Hence a
ing administrators is entitled to judgment whether his claim

party plaintiff’ sue
If exhibited he is entitled to

was exhibited within the two years or not.

loment, to be satisfied in due course of administration. If not exhibited,

judg
then to judgment to be : satisfied out of property to be subsc

ried. Thorn v. Watson, 5 Gilman, 263 Judy v. Kelley, 11 1L, 2115 17 IlL.,
Ience, too, the heirs cannot avail themselves of this two
w invoke only the general statute of limitations. Ryan

:quently invento-

93, above cited.
years’ limitation, but cs
v. Jones, 15 IlL, 1

E—————
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This statute should be construed strictly, and cases not within its very words

N. Y. Reps., 159; 3 Hills’ N. Y. Reps., 36 ; Elliott v. Cronk, 13 Wend. 35 ;

1
' should not be held subject to its provisions. Whitmore v. Foose, 1 Denio,
i
| Bedell v. Janney, 4 Gil,, 193-207. It should not therefore be extended to

cases of set-off which are neither within its words or reason.

Iv.

The consequences of applying this statute to cases of set-oft, would in

pme

many cases, prove most,disastrous, and highly inequitable and unjust; claims

exhibited and allowed under it, can only be paid pro rata in the order of dis-

tribution. See section 120. Hence, in case of an insolvent estate the Ad~

ministrator would only have to lie by for the space of two years, where

|
!
|
there are cross demands, and thus compel the party to exhibit his claim and ‘
have it allowed, to be satisfied only pro rata, and then sue him upon his in- :
debtedness to the estate, and recover the full amount, to go into the assets to :
be distributed among other creditors; a result which would be in violation i

of every principle of law or equity pertaining to set-oft. : 5

S o i LB MBI 2 IS AC wlemmaan i -

‘ 4 V
. ) Zh/(i .}r'-l-‘.:‘ "C"‘ Lot

But we are not without direet authority in owr tavor upon this subject,

general principles applicable to set-off. 1 Texas Reps., 490: Smalley vs. Citreed
frie /»_;2,.,,/-.'- Trummell 11 Texas Reps., 10 ZRichards vs—Pasker 2 Swan, Tenn. Reps,,
: e &

o A 5:?3; also, snm2 Report at page645: McDonald vs. Webster 2 Mass. Reps., ¢ e

:
t

!

}

. .. g . . . . i
arising out of cases decided under similar statutes and cases applying the i
¥

T Jh &V 198 : Farvisvs. Rayner-15 . Mass. 407 . Jnapp v Willinms-3-Rick.—452
9 ‘ Boardman vs. Smith 4 Pick. 212: Green vs. Farmer 4+ Burr,, 2220—2221 :

A ) Pales vs. Gray 1 Impstead U. S. Cir. Court, Reps., 155. These authori-

ties establish, that in cases of cross-claims, it is the balance only, after setting i
off the one against the other, that constitutes a claim either for or against the '
intestate’s estate. If there be no balance in favor of the creditor, then he f
has no claim to exhibit against the estate upon which to claim distribution,

i and that, in so far as his claim can be made a set-oft’ against a cross claim in

| favor of the estate against him, this statute has no application whatever, to it,
and henee, can constitute no bar to his right of set-off when sued by the

Administrators. This is the true doctrine, and should be applied in this case,

GOODRICH, FARWELL & SMITH,
Attorneys for Appelland.
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SUPREME COURT.

JOSEPH PEACOCK.
Vs,

SAMUEL R. HAVEN,
Administrator, and
MARY A, STOWELL,
~ Administratrix, &e., of
Ephraim Shotwell, deceased, /

ABSTRACT CF RECORD.

Tlis was an action of assumpsit brought by the plaintiffs below, admin-
istrator and administratrix of Ephraim C. Stowell, deceased, for the recov-
ery of the amount of two promissory notes alleged to have been given by
the defendant below to the said Ephraim C. Stowell in his life time, one
of $166.66-100, bearing date January 21st, 1854, and the other of no date,
of $83.33-100. The declaration consist of two special counts. The first

4, 5, 6 &7 countis upon the noto first above mentioned, and the sccond is upon the

El

second note above. No question is made as to the sufficiency of the

“declaration.

7 To this declaration the defendant pleaded two pleas.—1st. The gene-
ral issue. 2d. A plea of set off in the usunal form, alleging an indebted-
ness of the said Ephraim C. Stowell, in his life time and at the time of
his death, to said defendant, in the sum of one thousand dollars, for
work and labor, care diligence and attendance of the said defendant by
him and his scrvants, done and performed in and about the business of
the said Ephraim C. Stowell, at his special instance and request, and for
materials furnished said Stowell, and for goods, wares and merchandise
sold and delivered to said Stowell by said defendant, and for money

8, 9 & 10 lent and advanced to, and money paid, laid out and expended for said

Stowell ; said defendant also filed with said plea of set off; a bill of parti-
culars of the same. i

To this plea of set-off, the plaintiffs filed two replications (special leave
to reply double having been granted by the Court on their motion.)

1st—The general replication of nil debef, traversing said plea of set-

off.
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12 & 13

14 & 15

2d.—A replication alleging “that administration of the goods and
chattels, and rights and credits, which were of the said Ephraim C.
Stowell, deceased, was granted to them on the 10th day of April, A. D.
1855, at the said County of Cook, by the Cook County Court of said
County, and that said supposed indebtedness from the said Ephraim C.
Shotwell, decaased, to said defendant, by the said defendant above plead-
ed in his second plea (plea of set off)) was not exhibited to said county
court for adjudication, within two years from the granting of' the letters
of administration aforesaid, according to the form of the statute in such

case made and provided.”

To this second replication to said plea of set off; the said defendant filed
a gencral demurrer, and the plaintiff' joined in demurrer. The court
overruled said demurrer and held said second replication sufficient ; the
defendant stood by his demurrer; the said suit was thereupon, to wit:
on the 22d day of December, 1858, brought on for trial before said court
and jury; the plaintiffs introduced and read in evidence a note, of which

the following is a copy :

“8166.66. Two years after the fifteenth day of April next, for value re-
ceived, I promise to pay I. C. Shotwell or order, the sum of one hundred
and sixty six 66-100 dollars, at the Exchange Bank of H. A. Tucker &
Co., Il

JOSEPH PEACOCK.”

The plaintiffgaveno further orother testimony, except said note, and after
entering a nolle prosequi as to the second count of their said declaration,
rested their case; and the said defendant thercupon called as a witness
James E. Roe, who being sworn, said defendant offered to prove hy him
his set off which he had pleaded, to which offer said plaintiffs, by their
counscl, objected, the said court then and there sustained said objection
and rejected said offer, to which decision the said defendant then and
there excepted. The defendant offering no further testimony, the casce

" was submitted to the jury, who returned a verdict for the plaintiffs for

18 & 19

one hundred and ninety three dollars and forty-cight cents damages, and

said defendant thereupon moved for a new trial, which motion the court
overruled and the defendant then and there excepted. The defendant
tendered his Dill of exceptions, which the judge signed, and the same was
filed and made a part of the record. Judgment was thercupon render-
ed against said defendant upon said verdict, and the defendant filed his
bond and took an appeal to this court.

The said Joseph Peacock, appellant, assigns the following as grounds
of error appearing upon the record in this cause.
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1st. The court erred in overruling said demurrer to said second repli-
cation to said plea of set off; and deciding that said second replication is
sufficient in law.

2d. The court erred in rejecting said offer of said defendant to prove
on trial his set off; which he had pleaded.

3d. The court erred in overruling said motion for a new trial.
4th. The verdict of said jury is against law and evidence.

5th. The judgment in this cause is erroneous and contrary to law and
evidence.
GOODRICH, FARWELL & SMITH,

Attorneys for Appellants.
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