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ITENRY ROBINSON, Plaititiff in I‘}r-mr,'-'f,'f) Jure DL OAGULION [)IuiIunGE
VB, - IN SUPREME COURT.
JRAM NYE 'elt,'_a'l,s‘.,, D.,efemlan,t‘ski,n jError. . |

e g IS 1)()1\"1 ,\'xp LRI o S
“IThis' case tl"l'l"'l:l's"ﬂlj‘(ﬁ:i the v lhdxt\"ui a deed or deeds of assignment set out 1
the records of this '¢dst. " The ‘plainitiff Lelow offered in ev 1dencu said deed of as-
sighment and the aniendnients and additions thcrc}o. dlld the (lefellddl]tb ochctcd
to €aid deed atid athshdmenits and” additions going in evidence before t]chm'\ for
the following reasons:

1st.“Becsuse siid'dedd ‘ot dssigrinient “as executed by one pntner:nlune. 33 ,'

2d. Because said deed ‘docs nc’)t i’ e\pl'Cas W ()I‘(lb (lucct the trnstce to convert
the assigned property inté’ mbney. = k¥ i A

© 8d. Because it coerces uedlton to 1'0]0 ase their ln(]c])te(lnt% .wmmt AL 8. An-
derson & Bro. ‘- i el : gt '

4th."Because the assignee is made liable only for wilful (lef.m]t*.

5th. Against the udditions o di'n&iidu’iéht’# becans¢ they were not properly
executed, and becausé thef 46 nét“ciire the defeets in the original deed of assign-
ment, Y :

As to'the first shjection, tlic'] powu‘ S one pn‘tner to mal\e a deed of assign- t
ment, the ‘veight of aitho¥ities seein tobe in 1(1\*01 ‘thie’ ])owu' of one partnu- m
the absehce frony tlu,‘ISt'lte of t]xe otlier pmtncl 50 they uumot be cunsultcd and
other ciféiinstanced até sicli i as ' would ]ustm' an assignment, in such cs ase, (\\luch
the Dbill of exceptions shows to lm\e been tme in the present instance,) one part-
ner may make an nsu«rmnuxt ot e pmtnerslnp prnpelt\' 0’a trustee tor the bene-
fit th t,.l'u_: pgl‘tn_gn_{np (:1:.d_lﬁg:p,)y}t]},px;qtg;pncg.

P2 I8ke! zRobmsum ve! Gudwdar, 4 MeCbrd’ s Law ol‘) Ovel'l'uhn"' chkm-on Ve, %
Legare, J

: Harrison vs. Sterry, 5 Canch 289, held the power of one partner to
assign. ¢

Mills vs. Barber, 4+ Day, 4928,

Anderson vs, Tompkins, 1 Brookenrough, 456,
Egbert vs, Woods 3 Paige, 517.

McCullough vs. Summerville, 8 Leigh, 415,
Deckard vs. Case, 5 Watts, 22,

Hennessey v, The Western Bank, 6 and Watts & Serg. 300 Rogars,
J. I(l. :“”.




The cases reported to the contrary generally show that the assignment was
wmade by one partner against the known wishes of the co-partners, or when the
co-partners could have been consulted. It assignments are to be at all tolerated,
there seems to be no good reason why it may not be proper for one partner to
assign the partnership property in the absence of the other partners, if' it be nec-
essary for the general benefit of the partnership creditors: otherwise a single ra-
pacious ereditor might sacrifice the entire property of the partnership to satisty a
trifling indebtedness. If the principle be adopted that one partner cannot assign
the partnership eftects, it follows as a logical consequence that 1o number of part-
ners less than the whole can make such an assignment, and hence if a partnership
congisted of 100 members and one were absent, the 99 might be eompelled to
stand by at the sacrifice of their property, powerless to protect the interests of
their creditors generally.

As to the 2d objection, no argument will be made, the reading of the assign-
ment by the court will suftlce.

The 3rd objection. if true, is conclusive against the assignment.

The original deed of assignment does provide that those who become parties
thereto by executing said instrument as creditors, do release, but it does not make
it necessary for any creditor to execute the same in order to receive the benefit
ot the assignment. The parties of the third part do release—they become parties
of the third part by exccuting the assignment as creditors, as provided in said as-
signment, and in no other way. The preferred creditors are to receive the benefit
of the assignment pro rata, without any condition as to whether they have oxecu-
ted the deed of assignment, or made any release whatever—The unpreterred cred-
itors are to be paid pro rita after the preferred, and this whether they have exe-
cuted the instrument or not. In the first statement of the trusts of said deed, the
principal trust is to pay all the persons creditors of the said parties of the first
part.—If creditors do not execute the deed of assignment they do not release, be-
cause there is no way ot releasing provided, except by executing the deed of' as-
sighment, and yet they will receive the benefits of the assignment pro rata with
the class they are in, either of preferred or of unpreferred creditors. It creditors
do not execate the deed of assignment, they have all the advantages of those who
do execute the deed and besides do not release, hence those who execute the as-
signment do so voluntarily and cannot complain, nor has any person a right to
complain in their behalft—the release is not coercive, but voluntary. But it there
was a coercive release in the original deed of assignment, this ohjection was ob-
viated long before any of the defendants werc in a position to attack the assign-
ment, by means of additions, or amendments to the original deed of assignment,

which will be more particularly considered hereatter.

The toarth objection has lately been held by this conrt, in the case of
VK, 20 Iz, pp.  to be a valid objection to the instrmment containing

the same,
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The objectionable clause must make the deed of assignment either absolutely
void, or only voidable. If it renders the deed of assignment absolutely void, it
leaves the right of the property in the assignor, who may reduce the same into |
Lis possession and make another assignment, or he may re-assign or make a new |
assignment of the property without having first obtained possession of the same. i
And this right to re-assign or make a new deed of assignment is absolute, provid- :
ed the original deed of assignment is absolutely void, because no title could vest

in the assignee under or by virtue of said deed.

Hone vs. Woolsey, 2 Ewd. Ch. R. 280,

The additions made to the original deed really make a new assignment of the
property previously attempted to be assigned, and was done before any of the

defendants could in any manner reach the property assigned. The law holds

valid a new assignment in such case, where the original instrument is void.

Ingraham vs. Wheeler, 6 Com. 277, '
|
It the objectionable clause makes the deed of assignment only voidable, then ’
there will be no question as to the right to amend the original deed of assignment |
and purge it of the objectionable features, prior to the time of any creditor ob- |
taining a lien upon the assigned property. And this calls up the validity of the ]
amendments as additions to said assignment. The objections are that the amend- |
ments are not executed in due tform, and also that they do not cure the defects in ;
1

,

the original assignment.

The original deed of assignment was tripartite, A. S. Anderson & Bro., assign- !
ors, parties of the first part, Henry Robiuson, plaintifi’ herein, assignee, party of !
the sccond part, and several creditors, parties of the third part. The additions or
amendments are two in number, and both made at the same time: the first exe-
cuted by A. S. Anderson & Bro. and by Ilenry Robinson, and the second addition l
by A. S. Anderson & Bro. alone, making a new assignment upon the trusts and |
purposes of the original assignment, and of the first amendment thereto. |

If the amendments had been executed by the several creditors who executed

the assignment, there could be no question as to the admission of the amendments

in evidence, so far as the execution or the parties executing is concerned, but
they were not so executed, and the question arises, should the amendments in
this case have been admitted in evidence as duly executed by the proper parties.

The defendants rely upon the cases of

Conkling vs. Carson, 11 TIL 503, and
2amsdell et. al., vs. Sigerson et. al, 2 Gil. 78, as excluding said

amendments.

In the case of Conkling vs. Carson there were two amendments: the first exe-
cuted by the assignor and the assignee only, and the latter by all the parties to
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the original deed of assignment. The court decide that the original deed was
purged by the amendments, in which all the parties joined ; the legal effect of the
first amendment, apart from the second amendment, being unnecessary to con-
sider, the court passed it by in silence, and thus left undecided the question arising
in the present casc.

The case of Ramsdell et al. vs. Sigerson et al.,, seems to approximate more
nearly to the case in hand. In that case, the first deed of assignment was defect-
ive, and to cure the defect an amendment was added, executed by two of the
three parties to the first deed of assignment. The court say, substantially, that
had the amendment been executed in the best manner possible, it did not remove
the fatal defect in the first deed. The court seem to have regarded the amend-
ment in itself as defective as the original deed, and upon this point their decision
evidently turned. It is, however, incidentally remarked, that they deem the exe-
cution of the amendment by all the parties as essential to its validity. No stress,
liowever, seems to have been laid upon it, and no reasoning or authorities are cited
to support it. 1t scems evident the case was not decided upon this point, and
hence the question, whether it is necessary, wnder all circumstances, that all the
parties eeecuting the first deed of assigninent must join in executing the amendment
@n order to make it valid? is an open question, never fairly presented or decided
by this court.

It may be well to remark that although it is a well established principle that a
deed cannot be altered in a material part by a party interested, without making the
deed void, it applies more particularly to erasures and interlineations. In fact,
most of the cases usnally cited are of that nature, and inapplicable to a case like
the present. In case of erasures and interlineations, the policy of the law to pre-
vent great frands being committed in a clandestine manner has affixed the penalty
of forfeiture to such alteration. But in cases of the kind in hand, this policy of
the law does not apply, and there seems to be no good reason why the penalty
should exist where the poliey is inapplicable.

It may be further remarked that where the trusts are changed, or any of the
creditors signing a deed of assignment are to be injured by the amendment, there
is no doubt that the creditors are parties who must execute the amendment in or-
der to give it validity. But where the trusts are not to be changed, nor any of
the parties injured, the law relaxes its rigor.

The variety of ways and means by which defective assignments are allowed to
be amended, and the assigned property confirmed in the assignee, clearly shows that
the law favors the amending of instruments of assighment when they are only
constructively fraudulent.  The following cases are cited as exhibiting the policy
of the law favorable to amendments, and also the right and power in various ways
of curing the defects of a faulty assignment.
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Ingraham vs. Wheeler, 6 Conn., 277.

Vernon vs, Morton, 8 Dana 247.

Mills vs. Argall, 6 Paige 577.

Hone vs. Woolsey, 2 Edw. Ch. Rep., 289,

Murray vs. Riggs, 15 Johns. 571 (585 to 588.)

Englebert vs. Blanjot, 2 Wharton, 240, (overruling Thompson vs.
Dougherty, 12 Serg. and Rawle, 448.)

The law so far favors assignments, that if’ two constructions can be given the

instrument of conveyance, the ove making the instrument legal and valid, and |

oD
the other illegal and void, or voidable, the law prefers the former construciion.

Sutherland J. in Grover vs. Wakeman, 11 Wend. 187, 192,
Darling vs. Rogers, 22 Wend. 483.

IIence it may properly be inferred that where an amendment would make a
voidable deed good and valid, such amendment shall be adopted, unless the strict-
ness of the law absolutely tforce it out.

The cases cited show that it has been held that a new assignment may be

made by the assignor alone.

Ingraham vs. Wheeler, 6 Conn. 277.

Murray vs. Riggs, 15 Johns, 585 to 588.

And even that the assignee may avoid a previous frandulent deed.
Englebert vs. Blanjot, 2 Wharton, 240.
Or by the assignor and assignee together, as well as by them and the creditors.

I have been unable to find a single case where an amendment has been thrown

out simply because not executed by the creditors to the original assignment.

The amendment in this case taken as an amendment simply, or as a new as-
signmnent, operates more particularly as a release to all the creditors of certain
obnoxious matters contained in the original deed of assignment.—It is intended
to confer and does conter a benefit upon all the creditors, both preferred and un-
preferred. It makes the assignor liable to them for the balance of their indebted-
ness which may not be satistied through the assignment. On the part of the as-
gignee it makes him more liable for care and diligence in the performance of his
trusts, both to the creditors and to the assignors. The amendments do not alter
the original deed in the least, nor does it alter its beneficial trusts in behalf of the
creditors. It neither increases nor diminishes the aggregate number of preferred

creditors.  All remain the same as in the original deed of' assignment.

But again, the original deed of assignment itself’ provided for the making of
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further and additional assignments on the part of the assignor, (see page 3 of the
printed case,) in furtherance of the trusts of said original assignment, as may be
deemed reasonable. Such being the case, it would seem that the present emer-
gency has been provided for in advance, and that the amendments and additions
only meet the provisions of the original deed of assignment.

The amendments advance the interests of all the creditors, and injure none in
any respect. In such case will not the law itself presume the assent of all the
creditors at the time necesssry to carry the amendments into effect ?

Taking it granted that the amendments are duly executed, do they cure the ori-
ginal assignment ot its inherent defects?  The defects most particularly insisted
upon by the defendants, are the 3rd & 4th in the order given at the beginning of
this argument, viz: coercing a release from the creditors, and making the trustee
liable only for his wilful defaults.” The former of the two is expressly remedied.
The latter is not remedied expressly, but necessarily, by the making of a new as-
signment, which is the second addition, signed by A. S. Anderson & Bro. and
for the purposes and trusts of the previous instruments. This addition is simply
an assignment in its simplest form, leaving out all covenants, and other matters.
It this be a new assignment without the covenants and stipulations of the old or
first deed of assignment, it should be construed without them, and this would
dispose of all the obnoxious features of the old assignment. Should the court have
doubt as to the correct interpretation and cffect of the new assignment, they will
lean upon the policy of the law, and adopt that construction which will give force
and validity to the instruments.

It the original deed of assignment was absolately void, then there is a new as-

signment upon the trusts in the old deed.

It the original deed of assignment is only voidable, it has heen amended and
en-
ment.  In either point of view, the assignment was valid long before any of the

cared ot its defects by the new assignment upon the trusts ot the original assi

defendants were in a position to attack the assignment.
GROVE & DAVIDSON,
Jor Plainteff in Error.
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vs.
IRAM NYE, HENRY M. MATTHEWS, WILLIAM TO THE

W. HULBUT, PHILIP VAN VOLKENBURGH,

HENRY ROBINSON, ] IN THE SUPREME COURT,
i
WILLIAM B. LEONARD & ISAAC W. FRENCH. |

APRIL TERM, A. D. 1858.

This was an .action of trespass de bonis asportavit. The declaration was in the usual
form in such cases, and was filed the day of A. D. 1857.

The declaration contains four counts. The first count is in the usual form for trespass de
bonis, &c. 'The second count alleged the existence of a partnership between Andrew S. and
George W. Anderson in Chillicothe, under the name and style of *“A. S. Anderson & Bro.”
That said firm, on, to-wit, the 8th day of November, 1856, made an assignment of their
goods and effects to the plaintiff, and that the goods in this count mentioned were conveyed
aud delivered to plaintiff by said firm, under and by virtue of said assignment, on the said
8th November, 1856, and that defendants scized, took and carried away, &e., (following the
usual form.) The third count alleges the possession of a certain building, or store-house, in
Chillicothe, and that defendants broke into said store-house when, &e., and seized, took, &e.
The fourth count alleges that the plaintiff was, when, &e., in posscssion of a certain lot and
store-house situated thereon, in Chillicothe; that defendants, when, &ec., broke in with
force and arms and took possession of the same, and ejected and expelled plaintiff there-
from, and kept said plaintiff expelled and out of the use and occupation of the same for a
long time; from thence hitherto and during all that time said plaintiff lost the use and oc-
cupation of the same, which use and occupation was worth, &e.

To the declaration the defendant filed three several pleas. lst, the general issue; 2d, a
special plea to the 1st, 2d, 3d and 4th counts of plaintiff's declaration, stating that Wm. W.
Hulbut, Philip Van Volkenburgh, and Wm. B. Leonard, partners trading under the name
and style of Hulbut, Van Volkenburgh & Co., before the time when, &c., sued out a writ
of execution fromw the United States Circuit Court for the Northern District of Illinois, on
the 3d day of January, A. D. 1857, directed to the Marshal of said district, commanding,
&e., of the goods and chattels of Andrew S. Anderson, impleaded with Geo. W. Anderson,
he make the sum of $959 95, on a judgment in said U. S. Court before that time recovered
by Hulbut, Volkenburgh & Co., against said Andrew S. Anderson, impleaded with Geo. W.
Anderson; that the goods and chattels in plaintifi’s declaration mentioned were the goads
and chattels of said Andrew S. and Geo. W. Anderson, partuers under the name and style
of A. S. Audeson & Bro.; that said Nye was the U. S. Marshal before and at the time of is-
suing said writ of execution, and took and seized said goods, &e., as said Marshal, by virtue
of said writ; that the other defeudants entered, took and seized &c., as the servants of said
Nye, for purpose aforesaid, &e.

The 3d plea alleges that Andrew S. and George W. Anderson owned the goods and chat-
tels mentioned in plaintiff’s declaration, and not by the plaintiff.

Issue was filed to defendants’ first plea.

Leave was obtained of Court to reply double to defendauts’ first plea, and filed, Ist, a re- *

plication denying the several facts in said second plea, and defendants joined issue thereon.
The 2d replication to 2d plea of defendants denied that the @oods and chattels in plaintiff’s
declaration mentioned were the goods and chattels of Andrew 8. and George W. Anderson,
partners, &c., but the goods and chattels of plaintiff, and defendants joined issue upon the
same.

The replication to defendants’ 3d plea denied that Andrew 8. and George W. Aunderson

-
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owned the goods, &e., but that plaintiff owned the same, and defendants joined issue upon

Arend / o /f’ the same

g .

L \} Y, A jury being impanneled, plaintiff called ANDREW S. ANDERSON, who testified that he
knew George W. Anderson; that George W. and witness were equal partners in buying and
g/  selling goods at Chillicothe from April 1, 1856, to November 8, 1856; that George left Sep-
) tember 8, 1856, with $1600 in money belonging to said firm ; that the name of the firm was
A. 8. Anderson & Bro.; that George went via. Virginia (to raise more money) to New York,
in the State of New York; that he went to New York to pay debts and buy goods for said
firm; that when George left he told witness to do what he thought best for the firm; that
George never returned, and witness never heard of him until the spring of 1857, and knew
nothing as to his whereabouts until the spring of 1857; that when George left he expected
to be absent about four weeks at most; that George being absent and witness not being able
to consult with George, and not knowing where George was, and having tke sole management
of the firm affuirs, on the 8th duy of November, A. D. 1856, executed the assignment and
schedules to plaintiff, and plaintiff took possession of the property assigned on the 10th day
of November, 1856; that at the time the assignment was executed the firm were largely in-
debted, and between $4000 and $5000 wus due, and creditors whose claims were due were
pressing for payment; that one debt of between $200 and $300 was sued, and all wanted
their pay; that at the time the assignment was made witness and the firm had not money
enough to pay any one of their creditors. The plaintiff then offered the assignment and ad-
ditions thercto in evidence, in words und figures following :

7 F 2 This indenture, made this the eighth day of Novewber, A. D. 1855, between partuer-
ship firm of A. S. Anderson & Bro. of Chillicothe, in the State of Illinois, whose individual
names are Andrew S. Anderson and George W. Anderson, of the first part, and Henry Rob-
inson of the suid Chillicothe, appointed for the purpose hereinafter mentioned, of the second
part, and the several persons creditors, endorsers, guarantors and sureties of the said parties
of the said first part, and particularly those of said creditors, endorsers and sureties who
have or who shall hereafter execute or accede to these presents within thirty days from the
date hereof, of the third part. Whereas, the said party of the first part is at present unable
tu pay the immediate demands upon him. and decms it just and reasonable to secure, pay
and indemnify the several persons parties to these presents in the manuner hereinafter men-
tioned : Now, therefore, this indenture witnesseth, that for and in consideration of the con-
siderations and purposes and conditions herein mentioned, and in consideration of the sum
of une dollar, to him in haud paid by the said party of the second part, the receipt whereof
is hereby acknowledged, the said party of the first part doth by these presents grant, bar-
gain, sell, convey, assign and set over unto the said party of the second part, and his assigns,
all the stock in trade, goods, wares and merchandise, debts, choses in action, property and
cffects of every description belonging to the said party of the first part or in which said A. S.
Anderson & Bro. have any right or interest whatsoever, mentioned, contained or referred to
in the schedule marked “A.”” To have and to hold, all and singular, the premises herein
assigned and otherwise assured, or intended so to be, to the said party of the second pant,
his heirs and assigns, to their use and behoof forever, but upon trust that the said party of
the second part shall with all reasonable speed sell and dispose of such parts of the said trust
property and effects as are of a saleable nature, and shall use his best endeavors to obtain,
recover and receive such parts of the same as consist of debts or other outstanding interests
into his hands and possession. and forthwith after deducting and retaining all such costs,
charges, damages, expenses and disbursements as shall be sustained, incurred or reasonably
due in and for or in relation to the execution of the trusts hereof, including the costs,
charges and expenses of preparing and executing these presents; then upon trust that the

4 2 9 said party of the second part shall do and divide, distribute and pay over all the residue of
the said trust property to and among all the persons creditors of the said party of the first
part ratably and proportionably due each of them respectively as hereinafter directed; and
the said party of the first part by these presents doth name, constitute and appoint the said
party of the second part to be his attorney in fact, irrevocably with full power of substitution
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2 3 the second part in managing the concerns of the said trusts, estate

* been stated as being greate
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in his name or in the name of the said party of the first part or otherwise, howsoever as the

case may require, but to be and for the trust herein declared to demand, sue for, recover and

receive the outstanding debts, interests, trusts, property and effects, and to institute, prose-

cute or defend all such suits and processes at law or in equity, and to execute, perform and
transuct all such deeds, writings and acquittances, acts and matters and things as shall be

uecessary or expedient to carry into effect the trusts, uses and interests and purposes herein

declared or contained, as fully and effectually as the said party of the first part could do per-

sonally if these presents had not been made. And the said party of the first part doth here-

by covenant to and with the said party of the second part that said party of the first part
will at all times promote and forward the speedy receipt and recovery of the debts and prop-

erty and effects aforesaid, and confirm and ratify all such acts as shall be

lawfully done
therein by virtue of these presents, and shall and will 1id and assist the si

iid trustee party of
and property in the exe-
cution of these presents when thereto requested, upon being allowed a reasonable compensa-
tion for services rendered therein, and will execute and perform all such

acts, deeds, watters and things for the further and better :

further and other

wsigning and assuring the prem-

ises and property herein assigned or otherwise assured or intended so to be to the said party

of the second part, and for the interests and purposes herein declared as may be reasonably
advised or requested; and it is hereby agreed by and between the parties here
trustes may at discretion compound any debt or debts due or owing to the

fivst part, and enter into, sign and execute any bargain or dee

to that the said
said party of the
d of composition, compromise
or assignment of or with any persons indebted to the said party of the first part who shall be
or become insolvent or unable to make punctual payment, and also may make any such
agreement or arrangement as shall be deemed reasonable with any persons possessing any se-
curity given by said party of the first part upon any estate or vther prope

rty of or holden by
him or by any creditor of his by way of mortg:

ige or pledge for money or other property, or
with any persons having a lien on such property by virtue of any attachment, levy, bailinent
or otherwise, as the said trustee inay think expedient, and may compromise all matte

may be in dispute, or submit the same to arbitration, and may sell

rs which
and convert into moncy
it prospect

cannot be collected in

all contingent interests and sccurities which cannot be immediately enforced with
of advantage, and all debts which shall be deemed doubtful, or which
a reasonable time; and it is further agreed that the naming of any debt or debts in any
schedule hereto anuexed shall not prevent the parties of the first or second part from calling
in question or controverting the amount of the saie, or tuking any course at law orin equity
to have the same disullowed or adjusted, and that if the demand of any creditor shall have
v or smaller than it really is, such creditor shull be entitled to the

benefit upon and for and only upon and for the amount which may be found to be justly due

himn; provided, further, that no person shall be entitled to be admitted a creditor under
these presents unless notice shall have been given by him of his debts or dem
ty of the second part before final dividend shall have been made of snid trust property under
the trusts herein declared, unless such debt is mentioned in schedule hereto attached marked
“B."- Nor shull any person be adwmitted a creditor after any one or more dividend or divi-
dends shall have been made under the trusts herein declared, but on ¢

and to the par-

ondition of his not re-
quiring any abatement of or otherwise disturbiug the dividend or dividends made prior to
his having given notice of his debt or demand, and the said party of the second purt doth
hereby covenant with the said party of the first part and the said party of the
that the trust in him reposed he, said party of the second part, shall

third part
and will execute and

—
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perform to the best of his judgment and discretion, provided always, and it is hereby agreed,
that the said trustee for the time being, his substitutc or executors or administrators shall
not be liable for more money or effects than he shall receive, nor for any loss or damage which
may huppen thereto except the same shall arise through his own wilful default, and the said
respective creditors parties hereto do and each aud every one of them for himself and her-
self severally and respectively, and for their several and respective executors, administrators,
partners and assigns, doth hereby accept and take the estate and effects hereon assigned in
full payment, satisfaction and discharge of all their respective debts and demands aforesaid,
and all loss and damage sustained or to be sustained by reason of any liability aforesaid, and
do and each and every one of them doth absolutely remise, release, discharge and quit claim
the said party of the first part of and from all demands which they or any or either of them
now have, ever had or hereafter may have, claim or demand against the said party of the
first part. And it is understood that any additions, corrections and alterations may be
made in the schedules hereto annexed for the more full and accurate specification of
the matters and things thercin contained or intended to be contained ; it is understood and
intended that all properties, debts, claims and demands due the said party of the fivst part
are scheduled, and also that all liabilities and indebtedness due from the said party of the
first part to said creditors of suid first part severally are also scheduled; it is hereby under-
stood and divected that the suid party of the second part shall pay over the moneys arising
from the sale and disposition of the said trust property herein referred to aud scheduled, to
creditors parties of the third part in the following manner, viz: the demands of Benjamin
S. Humwett of Chillicothe, Illinvis, of Rushmore, Cone & Co., of C. W. and J. J. Garrett,
of Norton, Hewitt & Busby, of Northrop, Hoffman & Co., of Vanderburgh, Bonnett & Co.,
of S. B. Gregory & Co., ull names of business firms in the city and state of New York, of
Duryee & Forsyth of the city of Rochester and state of New York, of J. & D. Gireen of Ot-
tawa, in the state of Illinois, of Orson 1. Wilbur of Chillicothe, Tllinois, of William McLean,
of Jumes Pratt, of Richard Scholes, of J. O. Tomlinson, M. D., of John C. Follett, of Seely
& Co., all of Chillicothe, in the state of 1llinois, shall be preferred to any and all other in-
debtedness, and the persons above named shall be paid first and preferred to all other credit-
ors, and shall be puid pro rata or proportionably to the several demands, by the said party of
the second part out of the first moneys received by him from the trust property herein men-
tioned, until their demands are fully satisfied. Upon the full satisfaction and puyment of
the demands of the preferred creditors above named, then the other creditors are to be
paid, all of them proportionably to their several demands. As soon as may be after the
payment of all the creditors of the said party of the first part herein referred to fully and en-
tirely, any and all moneys, goods, wares and merchandise, claims and demands whatsoever
then remaining in the possession of the said party of the second part shall be delivered and
paid over to the said party of the first part, after deducting and retaining a reasonable amount
for costs, charges and compensation as before mentioned. In witness whereof the parties
have hereunto set their hands and seals the day and year first above written.
Signed, sealed and delivered in presence of A. 8. ANDERSON & BRO. [sEAL.]

Harvey HoLMAN as to A. S. ANDERsON & HENRY ROBINSON, |sEaL.]
Bro. and ITENRY RoOBINSON. Assignee.

Sigued, sealed and delivered in presence of )
V. T. Marruews as to J. C. FoLulorr and

Nuwes of Creditdrs.

J. C. FOLLIOT?Y,

ArsoN BE. WiLBur and Wym. McLeax, S. 0. E. WILBUR,
V. CuTRIGHT as to RicHARD SCHoLES. WM. McLEAN,

RICHARD SCHOLES.
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This indenture, agreement, declaration and releasc, made this day at Chillicothe, by and
between A. S. Anderson & Bro. of the first part, Henry Robinson, trustee, of the second
part, and the seviral creditors of said A. S. Anderson & Bro. of the third part, witnesseth,
That in the assignment this day executed by the said A. S. Anderson & Bro. to the said
Henry Robinson for the benefit of said creditors, as in said assignment mentioned and set
forth, it was not the intention of the parties executing said assinginent to require, compel or
to induce any creditor of said firm of A. S. Anderson & Bro to execute or release said firm
of A. 8. Anderson & Bro. from the cluim of said creditors, or either of them, as a condition
upon which such creditor could or should receive their share of the proceeds of the property
assigned.  And the suid A. S. Anderson & Bro. hereby release and discharge all and every
of their said creditors from and of all conditions, if such should be found in said assign-
ment, and authorize and empower each of said creditors to reccive from said Henry Robin-
son, trustee, &c., the share or part of such creditor or creditors of the property assigned, or
the proceeds thereof, in the order in which they and each are preferred and mentioned in
said assignment, without executing any release or instrument whatever as a condition upon
which they shall be entitled to receive their dividend. And the said A. 8. Anderson & Bro.
further stipulate, declare and agree that said trustee shall at once, without delay, proceed to
convert the property assigued into money, and pay over the same to the creditors of said
firm, first paying the creditors preferred the full amount of their respective claims, and the
remaining creditors of said firm pro rata; and this instrument is made part and parcel of the
assignment hereto attached, and is to be considered a part and parcel therecof.

A. S. ANDERSON & BRO. [skan.]
HENRY ROBINSON. [SEAL.]

We, A. S. Anderson & Bro., hereby sell, assign, transfer and deliver to Henry Robinson
(in consideration of the trusts hercin before mentioned, and of one dollar to us in hand paid, )
all the goods, wares, merchandise, property and estate mentioned in and described in the
schedules hereto annexed, for the purposes and upon the trusts in said instruments, sched-
ules, &c.. hereto annexed, mentioned and declared, and which instruments and schedules,
&e., we adopt and make part of this instrument.

A. S. ANDERSON & BRO.

No question was made to the Signature or execution of the assignments and additions.
The Plaintiff admitted that the additions were executed on Thanksgiving Day, being No-

vember 25, A. D. 1856, and after the original assignment was executed.

The Defendants objected to assignment and additions going in evidence, (but not on the

ground that the execution thereof was not proved )

And the Court sustained the objection, and excluded the assignments, additions, and
schedules from the Jury; to which decision of the Court sustaining said objection, and ex-
cluding said assignments and schedules, the Plaintiff then and there, at the time, objected
und excepted.

The Plaintift then proved to the Jury that the Plaintiff took possession of the goods in
Plaintiff's declaration mentioned, under said assignment and addenda, and kept and retained
full and sole possession of the same, for the space of over a month, und proceeded in good
faith to execute the Trusts and convert the property into money, and while the Plaintiff was

in possession of the goods, executing the Trusts, the Defendants entered in such possession,
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and with force and arms, took and carried away thirty-five hundred dollars worth of said
goods, and converted the same to their own use.

The Plaintiff here rested.

The Defendant then moved the Court to exclude all the evidence offered by the Plaintiff,
to which the Plaintiff objected then and there, but the Court overruled the objection, and
excluded from the Jury all the Pluintiff’s evidence; to which decision of the Court over-
ruling and excluding Phintiff’s evidence, the Plaintiff then and there, at the time, objected
and excepted.

The Defendants then offered in evidence, and proved by the cross-examination of said
Plaintiff 's Witness, Andrew S. Anderson, that he, (witness,) and his brother George, com-
menced business in Chillicothe, on the first day of April, 1856. That he had formerly been
a clerk at Ottawa, and his brother had an interest in a store in Iowa. That his brother said
he had some wild lands in Jowa, viz: two 80 acre tracts, and a 40 acre tract, all worth
$1000. The witness also had a town lot in Newton, Jusper Co. Towa. He did not assign

the town lot, nor his brother’s lands, nor the sixteen hundred dollars in his brother's hands.

9/7’\ They purchased their goods in New York, in February or March 1856, chiefly on a credit,

about $6000 worth. When they started to New York, they had $1000 in money, and paid
8500 on their goods, and kept the balance to pay freight. His brother started Fast on the
8th day of September 1856, and had $1600 of the money of the firm, which he was to pay
out to their creditors, and purchuse more goods. He was to go first to Virginia, and then
to New York. Witness heard of his brother in Virginia, and New York; but he did not
pay any of the creditors in New York. He afterwards, in the spring of 1857, heard of him

in Kansas.

That just before the assignment, he was called upon by Wead and Williamson, with a
claim in favor of Messrs. Wilcox, Perry & Ecker, of New York, and he paid thereon about
$200, and they sued him for the balance. That Mr. Orendorf, agent for Hurlbut, Van
Volkenburgh & Co., of New York, called on him, and wanted his pay; and when he did
not pay him, Orendorf started for Peoria, saying, he would get out an attachment. That
the claim of Browning, Stewart & Allen of New York, was presented before the assignment
was made, by J. K. Cooper, Esq., and pressed for payment, and threatened to prosecute the
claim. These three claims amounted to about $2000; and when he made the assignment,
he postponed these persons because they had urged the payment of their dues; but that he
did not postpone them for the purpose of defrauding them. Had no other reasons for post-
poning them, and was not authorized to do so by his brother.

On the 15th November, or thereabouts, 1856, Batchelder took a portion of the goods, on
an attachment in favor of Mason B. Browning & Co., about 8800 worth. They had sold
during the summer about $300 worth of goods, including a nett profit of 30 per cent.
Defendants took the goods about the last of January, or first of February, 1857, and seized
all the goods left by Batchelder.

fé The Defendaut then offered in evidence the following pupers.

Ist. The transcript of the record of the case of Hurlbut, Van Volkeuburgh & Co., vs.
A. S Anderson & Bro.
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UNITED STATES OF AMERICA, }
88

NortaerN DistricT OF ILLINOIS.

Pleas in Circuit Court of United States of America, for Northern District of Illinois, held
at the City of Chicago, in said Northern district of Illinois, before the Honorable Thomas
Drummond, Judge of the District Court of the United States, for said Northern District of
Illinois, and (in the absence pro tempore of the Honorable John McLean, one of the Justices
of the Supreme Court of the United States of America,) Sole Judge of said Circuit Court,
on Tuesday the twenty-third day of December, in the year of our Lord one thousand eight
hundred and fifty-six, and of our Independence, the 81st year.

WILLIAM W. HURLBUT,
PHILIP VAN VOLKENBURGH,
& WILLIAM B. LEONARD,
vs.

ANDREW 8. ANDERSON,
IMPLEADED WITH

GEORGE W. ANDERSON. )

In Assumpsit.

Be it remembered, that heretofore, to wit, on the eighth day of November, in the year of
our Lord one thousand eight hundred and fifty-six, came the said William W. Hurlbut,
Philip Van Volkenburgh, and William B. Leonard, Plaintiffs in this suit, by H. M. Wead
Esq., their Attorney, into the Clerk’s Office of the Circuit Court of the United States, for
said Northern District of Illinois, at Chicago, and filed in said Clerk’s Office their affidavit
and precipe for the issue of a writ of Capias against the said Andrew S. Anderson and
George W. Anderson, Defendants in this suit, in a plea of trespass on the case on promises,
damages, twelve hundred dollars, returnable as speedily as the rules of Court wil! allow;
also, at the same time, filed their bond for costs in said entitled cause, which said affidavit,
precipe and bond are in the words and figures following, to wit :

STATE OF ILLINOIS,)
- 8S.
Coox Counry. S

Henry C. Onenporr, agent for Hurlbut, Van Volkenburgh & Co., of the City and
State of New York, being duly sworn, deposes and says that, Andrew S. Anderson, and
George W. Anderson, of the County of Peoria, in the State of 1llinois, (said County is in
the Northern District and Circuit for Illinois,) doing business under the name, firm, and
style of A. S. Anderson & Bro.; are indebted to William W. Hurlbut, Philip Van Volken-
burgh and William B. Leonard, doing business under the name, firm and style of Hurlbut,
Van Volkenburgh & Co., in the sum of nine hundred and thirty-three dollars and thirty-three
cents, for goods, wares and merchandise sold and delivered to said A. S. Anderson & Bro.,
by them in the City of New York; and that the same will be in danger of being lost, unless
the suid Defendants shall be held to bail. That said goods were obtained by said A. S.
Anderson and brother, from said Hurlbut, Van Volkenburgh & Co., by fraud and fulse re-
presentations, in this, that when said goods were purchased, the said A. S. Aunderson, in
order to induce the said firm of Hurlbut & Co. to give him a credit for said Goods, falsely
represented and stated that they, the said A. S. Anderson & Bro., were worth Forty-five
Huandred Dollars, that they intended to put into said business, in the fall of 1856, the sum
of thirty-five hundred dollars more, when in fact, the said A. S. Anderson & Bro. were not
worth forty-five hundred dollars, and did not intend to put in, and have not put in thirty-five
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‘hundred dollars into the business of the firm, nor any considerable part of that sum; but
one of said firm, viz: George W. Anderson, has gone oft, and left the State, and cannot be
found by his creditors, or heard from, and the said A. S. Anderson has not enough property
left to pay the debts of said firm, nor has the said George W. Anderson any property or
effects in this State, so far as this affiant can ascertain and believes, except his proportion of

the goods now in possession of said A. S. Anderson, at Chillicothe, and which are insufficient
to pay the debts ‘of said firm.

That the said Hurlbut, Van Volkenburgh & Co., relying upon the statements so much as
aforesaid, by the said A. S. Anderson, sold him a large amount of goods, viz: of the value
of $923 10, which with interest amounts to the sum of $933 83; in which sum, the said
A. 8. Anderson & Brother are now indebted to them.

HENRY C. ORENDOREF.
Sworn to and subsecribed before me this

8th day of November, A. D. 1856.
Wm. H. BRADLEY, Cleri.

WILLIAM W. HURLBUT, IN THE UNITED STATES
PHILIP VAN VOLKENBURGH,
& WILLIAM B. LEONARD
Doing business under the name and firm of - CIRCUIT COURT’
HURLBUT, VAN VOLKENBURGH & Co.,
vs.

ANDREW S. ANDERSON,
& GEORGE W. ANDERSON, & CIRCUIT OF ILLINOIS.
Doing business under the name and style of
A. S. ANDERSON & BRO. TERM, A. D. 1856.

r FOR THE NORTHERN DISTRICT

Trespass on the case on promises. Damages §12,00 00.

The Clerk will please issue a Capias and Summons, returnable as speedily as the rules of

Court will allow.
H. M. WEAD, Attorney for Plaintiffs.

1 & 7’7 I, H. M. WEAD, do hereby enter myself security for costs in the above entitled cause,
and acknowledge myself bound to pay or cause to be paid all costs which may accrue to the
opposite party, or to any of the officers of said Court, in pursuance of the laws of the Uni-

ted States, or the rules of said Court.
H. M. WEAD.

[Endorsed.] Filed November 8th., 1858. [SEAL.]
WM. H. BRADLEY, Clerk.

Whereupon & writ of capias was issued out of said Clerk’s office agninst the said defend-
ants, as prayed for, directed to the Marshal of the Northern District of Illinois to exe-
cute, and was returned by the Marshal on the 21st day of November, A. D. 1856, executed
upon one of the defendants, which said writ, together with the return of the Marshal theve-
on, is in the words and figures following, to wit :

CIRCUIT COURT OF THE UNITED STATES OF AMERICA, )

NORTHERN DISTRICT OF ILLINOIS. J
The United States of America,
To the Marshal of the Northern District of Illinots, Greeting :
We command you, that you take Andrew S. Anderson and George W. Anderson, doing

d sy, S Baman.
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business under the name and style of A. S. Anderson & Brother, if they shall be found in
your district, and them safely keep so that you have their bodies before our Judges of our
Circuit Court of the United States for the Northern District of Illinois, at the term thercof
now being holden at Chicago, in the District aforesaid, on the 20th day of November, inst.,
to answer unto William W. Hurlbut, Philip Van Volkenburgh and William B. Leonard, do-
ing business under the name and firm of Hurlbut, Van Volkenburgh & Co., in a plea of
trespass on the case upon promises to their damage as they allege of the sum of 1200 dollars,
and have you then and there this writ. Witness, the Hon. Roger B. Taney, Chief Justice
of the Supreme Court of the United States of America, at Chicago, aforesaid, this eighth
day of November, in the year of our Lord one thousand eight hundred and fifty-six, and of
our Independence the eighty-first year.

[sEAL.] WILLIAM H. BRADLEY, Clerk.
(lindorsed. )

I hereby authorize, appoint and deputize Smith Fry to serve the within summons and
make return thereon for me and in ny name, this 8th day of November, 1856.

IRAM NYE, U. S. Marshal Nor. Dist. 111
PEORIA COUNTY, ss.—

I have, this 19th day of November, A. D. 1856, by virtue of the within writ of capias,
taken the body of the within named Andrew 8. Anderson, and said Andrew S. Anderson
has given security as required by law. The suid George W. Anderson not found in my
District.

IRAM NYE,
Iiled Nov. 21st 1856. By SMITH FRYE, Dep'y.

Wwm. H. Braprey, Clerk.

The bond given to the Marshal by the Defendant A. S. Anderson upon the release of the
suid defendant from custody, and returned by the Marshal with the said writ, is in the words
and figures following, to-wit:

Kuow all men, by these presents, that we, Andrew S Anderson and Henry Robinson,
of the county of Peoria and State of Illinois, are held and firmly bound uuto Iram Nye, ot
the county of Cook and State aforesaid, in the penal sum of two thousund dollars, for the
payment of which, well and truly to be made, we bind ourselves, our heirs, executors and
administrators, jointly and severally, firmly by these preseats. Witness our hands and seals
this 19th duy of November, A. D. 1856. The condition of the above obligation is such that ;
whereas Hurlbut, Van Volkenburgh & Co. have lately sued out of the Circuit Court of the
United States for the Northern Dist. & Cir. of the state of Ill. a certain writ of capias ad
respondendum in a certain plea of trespass on the case on prowises against Andrew S. Ander-
son and George W. Anderson, partners trading and doing business under the name, firm aud
style of A. S Anderson & Brother, returnable to the now present term of said Court ou the
20th day of November, A. D. 1856, and upon which said capias ad respondendum said An-
drew S. Anderson has been arrested and is now in lawful custody. Now if the suid Andrew
S. Anderson shall be and appear before said Court on the said 20th day of November, A. D.
1856, and in case the said Henry Robinson shall not be accepted as bail in said action, shall
put in good and sufficient bail which shall be received by the plaintiff, or shall be adjudged
sufficient by the Court, or the said Henry Robinson being accepted as bail shall pay and sat-

isfy the costs and condemnation which may be rendered against the said Andrew 8. Ander-
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son in the plea aforesaid, or surrender the body of the said Andrew S. Anderson in case the
said Andrew S. Anderson shall not pay and satisfy the said costs and condemnation money,
or surrender himself in execution when by law such surrender is required, then this obliga-
tion to be void, otherwise to remain in full force and effect.
A. S. ANDERSON. [8EAL.]
(Endorsed.) HENRY ROBINSON. [sEAL.]
Tiled Nov. 21st, 1856.
Wy H. Brabprey, Clerk.

And after the issuing of said writ, and on the day of the return thereof, to-wit: on the
21st day of November, in the year last aforesaid, came again the said plaintiffs by their
attorneys into the Clerk’s office aforesaid, and filed their certain declaration against the said
defendants in the plea aforesaid, which said declaration is in the words and figures following,

to-wit :

STATE OF ILLINOIS, ] CIRCUIT COURT OF THE UNITED STATES,
For e SEVENTH CiTcuir AND NorRTHERN DisTRICT OF
THE STATE OF ILLINOIS.
OF THE OCTOBER TERM, A. D. 1856.

NORTHERN DISTRICT.

William W. Hurlbut, Philip Van Volkenburgh and William B. Leonard, partners doing
business under the name, firm and style of Hurlbut, Van Volkenburgh & Co., citizens of
the State of New York, plaintiffs, complain of Andrew S. Anderson and George W. Ander-
son, trading and doing business as partners under the name, firm and style of Andrew S.
Anderson & Brother, defendants, and who ave citizens of the State of Illinois, in a plea of
trespass on the case on promises, for that whereas the said defendants, to-wit, on the first day
of November, A. D. 1856, to-wit, at the county of Peoria, in said district and circuit afore-
said, were indebted to the said plaintiffs in the sum of twelve hundred dollars, lawful money
of the United States, for divers goods, wares and merchandise, by the said plaintiffs before
that time bargained and sold by the said plaintiffs to the said defendants, and at their special
instance and request, and by the said defendants, under and by virtue of that bargain and
sale, before that time accepted, received and carried away, and being so indebted, they, the
said defendants, in consideration thereof afterwards, to-wit, on the day and year last afore-
said, to-wit, at the county of Peoria and said district and circuit aforesaid, undertook and
then and there faithfully promised the said plaintiffs to pay them the said sum of money
when the said defendants should be thereunto afterwards requested. And whereas the said
defendants afterwards, to-wit, on the day and year last aforesaid, at the said county of Peo-
ria and northern district and circuit of 1llinois aforesaid, accounted with said plaintiffs of and
concerning divers other goods, wares and merchandise, from the said defendants to the said
plaintiffs before that time due, and owing and then in arrear and unpaid, and upon such ac-
counting the defendants were then and there found to be in arrear and indebted to the said
plaintiffs in the further sum of twelve hundred dollars of like lawful money, and being so
found in arrear and indebted, they the said defendants undertook and then and there prom-

ised to pay them the said last mentioned sum when they the said defendants should be there-

anto afterwards requested.  Yet the said defendants, not regarding their said promises and

undertakings, but contriving and intending to deceive and defraud the said plaintiffs, have
not paid the said several sums of money, nor either of them, nor any part thereof, to the
said plaintiffs, although often requested so to do, to the plaintiffs’ damage twelve hundred
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dollars; and therefore they bring suit, and the said plaintiffs aver that the matter in contro-
versy in this suit is of greater value that five hundred dollars.

WEAD & WILLIAMSON,
Attorneys for Plaintiff.

The following is a copy of the account on which this suit is brought:
(See Record.)

And afterwards, to-wit, on the 9th day of December, A. D. 1856, the plaintiffs filed in
said Clerk’s office a copy of the account declared on, which is in the words and figures fol-
lowing, to-wit:

Z ° :.“' (See Record.)

Aund afterwards, to-wit: Tuesday, the twenty-third day of December, in the year of our
Lord one thousand, eight hundred and fifty-six, in the December term of said Court A. D.
1856, the following judgment was entered upon the record of the proceedings of said Court,
in said entitled cause, to wit:

WILLIAM W. HURLBUT,
PHILIP VAN VOLKENBURGH,
& WILLIAM B. LEONARD,

)
vs. \( In Assumpsit.
ANDREW S. ANDERSON,
IMPLEADED WITH

GEORGE W. ANDERSON. J

Now comes the Defendant, Andrew S. Anderson, in his own proper person, and confesses
a judgment in favor of the Plaintiffs, for the sum of nine hundred and twenty-three dollars
and ten cents. It is thereupon considered and adjudged by the Court, that the Plaintiffs
have and recover of the Defendant, Andrew S. Anderson, the said sum of nine hundred
and twenty-three dollars and ten cents, their damages, so as aforesaid confessed, together
with their costs by them about their suit in this behalf expended, amounting to the sum of
thirty-six dollars and eighty-five cents, and that they have exccution therefor.

On the third day of Junuary, in the year of our Lord one thousand cight hundred and
fifty-seven, a writ of fieri facias was issued out of the said Clerk’s office, upon the foregoing
judgment, against the said Andrew S. Anderson, impleaded with George W. Anderson, as
aforesaid, directed to the Marshal of the Northern District of Illinois, to execute, and was
returned by the Marshal on the twenty-ninth day of May, in the year last aforesaid, satis-
fied in full; which said writ of Fieri Facias, with the return of the Murshal thereon, is in
the words and figures following, to wit :

UNITED STATES OF AMERIC4,)
NortuerN DistrICT OF [LLINOIS, :
The United States of America, to the Marshal of the Northern District of 1llinois, Greet-
ing: We command you, that of the goods and chattels, lands aad tenements of Andrew S.
Anderson, impleaded with George W. Anderson, in your District, you cause to be made

. nine hundred and fifty-nine dollars and ninety-five cents, which William W. Hurlbut, Philip

Van Volkenburgh and William B. Leonard, lately in our Circuit Court of the United States
for the Northern District of Illinois, before the Judges thercof at Chicago, in the District

TR e
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aforesaid, recovered against him for damages which they bad sustained, as well by occasion
of the non-performance of certain promises and undertakings as for their costs and charges
by them, about their suit in this behalf expended, whereof said Defendant is convicted, as

5% appears to us of record; and have you that money at the Clerk’s office of our said Court, in

ninety days from the dute hereof, to render to the said Pluintiffs, for their damage aforesaid,
and this writ.
Witness the Honorable Roger B. Taney, Chief Justice of the Supreme Court of the
Jnited States of Awmerica, at Chicago, aforesaid, this third day of January, in the year of
our Lord one thousand eight hundred and fifty-seven, and of our Independence the 81st year.

WM. H. BRADLEY, Clerk.

,
<)
-

LN
-

This writ came to hand this 3rd day of January 1857, at 12 o’clock M.
I. NYE, U. S. Marshal.

By virtue of the annexed writ of Fi. Fa. to me directed, I did on the 16th day of Junu-
ary 1857, levy upon the following personal property as the property of Andrew S. Anderson,
in order to satisfy the same, to wit: one stock of merchandise consisting of Dry Goods,
Hardware, Quecnsware and sundries, in the town of Chillicothe, Cuunty of Peoria, and
State of Illinois, and after having given due notice of the same according to law, I did on
the 10th day of February 1857, proceed to sell so much of said stock as was required to
satisfy the said execution, for the prices described in the following account of sales, to wit :

P 0, A R

6 1V & J V/ (See Record.)

NORTHERN DISTRICT OF ILLINOIS, ss.

)} I, Winniam H. Brapuey, Clerk of the Circuit Court of the United States, for said
Northern District of Illinois, do hereby certify the foregoing transeript to be a true and cor-
rect copy from the record of all the proceedings which have been had in said Circuit Court,
in said cause of William W. Hurlbut, et al, against Andrew S. Anderson, impleaded etc.

In testimony whereof, [ have hereunto set my hand, and affixed the seal of said Court,
at my office in Chicago, in said District, this 5th day of November, A. D. 1857.
[Seal.] WM H. BRADLEY, Clerk.

2nd. The Commission of Iram Nye, as Marshall as follows, to wit :
Franklin Pierce, President of the United States of America, to all who shall see these

’

presents, greeting :

Know ye that reposing special trust and confidence in the integrity, ability and diligence
of Iram Nye, of Illinois—I have nominated and by and with the advice and consent of the
Senate do appoint him Marshal of the United States in and for the Northern District of
said State; and do authorize and empower him to execute and fulfil the duties of that office,
according to Law; and to have and to hold the said office, with all the power, privileges
and emoluments to the same, of right appertaining unto him, the said Iram Nye, for the
term of four years from the date hereof; unless the President of the United States, for the

time being, should be pleased sooner to revoke and determine this commission.

In testimany whercof, T have caused these letters to be made patent, and the seal of the

United States to be hereunto affixed.

B

R

—

e e



P

b —— -

TR .
¥ e PSR EEeE L
R AT

13

A <
'

) 'r . .
7% Given under my hand at the City of Washington, the seventh day of July, in the year
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of our Lord one thousand eight hundred and fifty-six, and of the Independence of the Uni-
ted States of America, the 81st year.

By the President, FRANKLIN PIERCE.

[SEAL.] W. L. MARCY, Secretary of State.

3rd. The Oath of said Nye, as follows, to wit :

<.

UNITED STATES OF AMERICA, %
NorTHERN DistRIiCT OF ILLINOIS.

I do solemnly swear that T will faithfully execute all Jawful precepts directed to the Mar-
shal of the Northern District of Illinois, under the authority of the United States; and
true return make, and in all things well and truly and without malice or partiality perform
the duties of Marshal of the said District, during my continuance in office, and take only
my lawful fees.

IRAM NYE.

Sworn to and subscribed before me, this 16th day of July, A. D. 1856.
THOMAS DRUMMOND, U. 8. Judge.

NORTHERN DISTRICT OF ILLINOIS, ss.

I, WitLian H. Braprey, Clerk of the District Court of the United States, for said
Northern District of Illinois, do hereby certify the above and foregoing transeript to be a
truc and correct copy of the original oath of office of Iram Nye, late Marshal for said North-
ern District, as the same appears on the official Bond of said Marshal, on file in my office,
and also of record therein.

In testimony whereof, I have hereunto set wy hand, and affixed the seal of said Court,
at my office in Chicago, in said Northern District, this third day of December, A. D. 1857.
[Seal.] WM. H. BRADLEY, Clerk.

4th. The appointment of Mathews & French, two of Defendants, as Deputy Marshals, and
also, 5th. the oaths of said Mathews & French, as follows, to wit :

)

) Pl /

Know all men by these presents, that I, Iram Nye, United States Marshal for the North-
ern District of Tllinois, have appointed, and do by these presents appoint Henry M. Mathews,
of said District, my true and lawful deputy, hereby giving and granting to my said deputy,
full power and authority to execute all writs to me directed, and generally to transact all
business appertaining to my office, as fully and completely as I could or would do if person-
ally present or otherwise, hereby ratifying and confirming all that my said Deputy may law-
‘fully do in the premises.

Given under my hand and seal this twenty-sixth day of July, A. D. 1856, at Chicago,
Illinois. : ~ TRAM NYE, U. S. Marshal,
[SEAL.] Nor. Dist. TIL

NORTHERN DISTRICT OF ILLINOIS, ss.

[, Henry M. Marruews, do solemnly swear, that I will faithfully execute all lawful
precepts directed to the Marshal of the Northern District of Illinois, under the authority of
the United States, and true returns make, and in zll things well and truly and without mal-
ice or partiality perform the duties of the office of Marshal’s Deputy, of the Northern Dis-
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trict of Illinois, during my continuance in office, and take only my lawful fees.
So help me God. HENRY M. MATTHEWS.

Sworn to before me this 28th day of July, A. D. 1856.
THOMAS DRUMMOND.
[Endorsed. ] Filed July 28th, 1856.
WM. H. BRADLEY, Clerk.

NORTHERN DISTRICT OI' ILLINOIS, ss.

I, Wirnram H, *Braprey, Clerk of the District Court of the United States, for said
Northern District of Illinois, do hereby certify the foregoing transeript to be a true and
correct copy from the record and files of said Court, of the appointment of Henry M.
Matthews, and of his oath of office as Deputy Marshal for said Northern District, as the

same now appears of record in my office.

In testimony whereof, I have hercunto set my hand and affixed the seal of said Court, at
my office in Chicago, in said Northern District, this 8th day of December, A. D. 1857.
[Seal.] WM. H. BRADLEY, Clerk.

Know all men by these presents, that I, Iram Nye, United States Marshal for the North-
ern District of Illinois, have appointed, and do by these presents appoint 1. Washington
French, of said District, my true and lawful deputy, hereby giving and granting to my said
deputy, full power and authority to execute all writs to me directed, and generally to trans-
act all business appertaining to my office, as fully and completely as I could or would do if
personally present or otherwise, hereby ratifying and confirming all that my said deputy may
lawfully do in the premises.

Giiven under my hand and seal this first day of August, A. D. 1850, at Chicago, lllinois.
[Seal.] IRAM NYE, U. S. Marshal, Nor. Disct. Ill.

NORTHERN DISTRICT OF ILLINOIS, ss.

I, I. WasuiNaron Fresci, do solemnly swear that T will faithfully execute all lawful
precepts directed to the Marshal of the Northern District of Illinois, under the authority
of the United States, and true returns make, and in all things well and truly and without
malice or partiality perform the duties of the office of Marshal's Deputy, of the Northern
District of Illinois, during my continuance in office, and take only my lawful fees. So help
me God. 1. WASHINGTON FRENCH.

Sworn to before me this 1st day of August, A. D. 1856.
THOMAS DRUMMOND
(Endorsed.) Filed August 1st, 1856.
WM. H. BRADLEY, Clerk.

NORTHERN DISTRICT OF ILLINOIS, ss.

I, Wizniam H. Braprey, Clerk of the District Court of the United States, for said
Northern District of Illinois, do hereby certify the foregoing transeript to be a true and cor-
rect copy from the record and files of said Court, of the original appointment and oath of
office of I Washington French, as Deputy Marshal, within and for the Northern District
of Illinois, as the same now appears of record in my office.
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In testimony whereof, I have hereunto set my hand, and affixed the seal of said
Court, at my office in Chicago, in said Northern District, this eighth day of December,
A. D. 1857.

[Seal.] WILLIAM H. BRADLEY, Clerk.

To the admission in evidence tc the Jury the Plaintiff objected at the times they
were severally offered in evidence, but the Court overruled the said objections of said
Plaintiff, and admitted said records, transcripts and papers in evidence to the Jury;
to which decisions of the Court admitting said records, transeripts and papers in evi-
dence, the said Plaintiff then and there objected and excepted.

It was admitted by Plaintiff that Matthews and French were acting as the deputies
of Nye, the Marshal, when they seized the goods,

The Jury found for the Defendants.
The Plaintiff entered a motion for a new trial, for the following reasons:
1. The Court erred in excluding proper evidence offered by the Plaintiff.

2. The Court erred in excluding the assignment and additions thereto, offered in evi-

dence by the Plaintiff.
8. The Court crred in admitting improper evidence offered by Defendants,
4. The verdict is against the weight of evidence.
5. The verdict is aguinst law.

6. The verdict should bave been for the Plaintiff. But the Court overruled said mo-
tion, and refused to graut a new trial; to which decision of the Court overruling the
said motion to grant a new trial, the Plaintiff then and there, at the time, objected
and excepted, and prayed that his Bill of Kxceptions might be signed and sealed, and

made part of the records in this case, which is doue.
E. N. POWELL, [sEAL.]

STATE OF ILLINOIS, 3
Prorra CouUNTy. g

1, Exocn P. Sroax, Clerk of the Circuit Court in and for said County and State,
do certii‘y that the foregoing is a full and complete transcript of papers filed, and of
proceedings of our said Court, in the cause wherein Henry Robinson is Plaintiff, and
Iram Nye, Henry M. Matthews, William H. Hurlbut, Philip Van Volkenburgh, William
B. Leonard and Isaac W. French, are Defendants, as the same appears on file and of record

in my office.

(tiven under my hand and the seal of said Court, at my office in Peoriu, this eleventh

day of March, in the year 1858.
ENOCH P. SLOAN, Clerk.
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ITED % ROBINSON; Plaintiff in Krror; l
78 IN SUPREME COURT..,
IRAM NYE et als., Detendants in En-or ] 2 b

P LG p

PLAI\ITITF S P()I\Tq AND ‘BRIEF.” ‘=i it

Tiiis case turns upon the validity of a deed or-deeds of'assignmen't setlout in
the records of-this case.  The plaintiff below offered in evidence said - deed: of “as:
signinent and the amendments and additions thereto, and the defendants objected
fo said deed and amendments zmd addltxons going in cudence bcfoxe theym tm
the’ 1ullo\\'mrr refisons: - : el % (i RS A

5 ! 8 H SINGIN( Gl {83 & i o ¥

sf. Becsuse- said deed of assignnient was exeented by pne partner alone.
¢ 2d. Because said deed does not in express words direct the trustee to convert

the assigned property into:money.{ = =

'+ 3d- Because it coerces: creditors to release their indebtedness against A. S. An-

derson &' Bro. [ STGAG 1H0GE NIL N GYIIAZE MOTGr TUHES U LLITLGU fre il
4th., Becaunse the assignee is madeliable only for wilful defaults. = =

5th. Against the additions or amendments, because they were not properly
executed, and becausc t]xev do not cure tlle d(‘f(,cta in the original doed ut assign-

ment. LA, et !

By aqaiii, ‘ ¢ &f , 3Ll yitit 1l

As to the first objection; the power'of oue partner to make a-deed of -assign-
ment, the weight of anthorities seem-to be in” favor the power of one partner in
the absence from the State of the other partners, so they cannot be consulted, and
other circumstances are sucli hf-Avould justify an assignment; in such case, (which
the bill of e\ceptlons ahows to hay ¢ been true in the present instance,) one part-
ner may make an nssn«rmn(,nt of the partnex ship property to a trustee for the bene-

fit of the partnership creditors with preferences.

See Robinson vs. Crowder, 4 McCord’s Law 519, overruling Dickinson vs.

Legare.

Harrison vs. Sterry, 5 Canch 289, held the power of onc.}mrtncr to
assign.

Mills vs. Barber, 4 Day, 428,

Anderson vs. Tompkins, 1 Brookenrough, 456,

Egbert vs. Woods 3 Paige, 517.

McCullough vs. Summerville, 8 Leigh, 415.

Deckard vs. Case, 5 Watts, 22,

Ilennessey vs. The Western Bank. 6 and Watts & Serg. 300 Rogers,
J. Id. 31v.

T ———

s
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The cases reported to the contrary generally show that the assignment was
made by one partner against the known wishes of the co-partners, or when the
co-partners could have been consulted. If assignments are to be at all tolerated,
there seems to be no good reason why it may not be proper for one partner to
assign the partnership property in the absence of the other partners, if it be nec-
essary for the general benefit of the partnership creditors: otherwise a single ra-
pacious ereditor might sacrifice the entire property of the partnership to satisty a
trifling indebtedness. If the principle be adopted that one partner cannot assign
the partnership effects, it follows as a logical consequence that no number of part-
ners less than the whole can make such an assignment, and hence if a partnership
consisted of 100 members and one were absent, the 99 might be eompelled to
stand Dy at the sacrifice of their property, powerless to protect the interests of
their creditors generally.

As to the 2d objection, no argument will be made, the reading of the assign-
ment by the court will suftice.

The 8rd objection. if true, is conclusive against the assignment.

The original deed of assignment does provide that those who become parties
thereto by executing said instrument as creditors, lo release, but it does not make
it necessary for any creditor to execute the same in order to receive the benefit
of the assignment. The parties of the third part do release—they become parties
of the third part by executing the assignment as creditors, as provided in said as-
signment, and in no other way. The preterred creditors are to receive the benefit
of the assignment pro rata, without any condition as to whether they have execu-
ted the deed of assignment, or made any release whatever—The unpreterred cred-
itors are to be paid pro rita after the preferred, and this whether they have exe-
cuted the instrument or not. In the first statement of the trusts of said deed, the
principal trust is to pay all the persons creditors of the said parties of the first
part.—If creditors do not execute the deed of assignment they do not release, be-
cause there is 1o way of releasing provided, except by executing the deed of as-
signment, and yet they will receive the benetits of the assignment pro rata with
the class they are in, cither of preferred or of unpreferred creditors. If creditors
do not exccute the deed of assignment, they have all the advantages of those who
do executo the deed and besides do not release, hence those who execute the as-
signment do so voluntarily and cannot complain, nor has any person a right to
complain in their behalf—the release is not coereive, but voluntary. But if thero
was a coercive release in the original deed of assignment, this objection was ob-
viated long before any of the defendants werc in a position to attack the assign-
ment, by means of additions, or amendments to the original deed of assignment,
which will be more particularly considered hereafter.

The fourth objection has lately been held by this court, in the case of
V5. 20 Ills, pp.  to be a valid objection to the instrument containing

the same,
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The objectionable clause must make the deed of assignment either absolutely
void, or only voidable. If it renders the deed of assignment absolutely void, ii
leaves the right of the property in the assignor, who may reduce the same into
his possession and make another assignment, or he may re-assign or make a new
assignment of the property without having first obtained possession of the same.
And this right to re-assign or make a new deed of assignment is absolute, provid-
ed the original deed of assignment is absolutely void, because no title could vest
in the assignee under or by virtue of said deed.

Hone vs. Woolsey, 2 Ewd. Ch. R. 289.

The additions made to the original deed really make a new assignment of the
property previously attempted to be assigned, and was done before any of the
defendants could in any manner reach the property assigned. The law holds

valid a new assignment in such case, where the original instrument is void.
\

Ingraham vs. Wheeler, 6 Com. 277.

It the oljectionable clause makes the deed of assignment only voidable, then

there will be no question as to the right to amend the original deed of assignment

and purge it of the objectionable features, prior to the time of any creditor ob-

taining a lien upon the assigned property. And this calls up the validity ot the
amendments as additions to said assignment. The objections are that the amend-
ments are not executed in due torm, and also that they do not cure the detects in

the original assignment.

The original deed of assignment was tripartite, A. S. Anderson & Bro., assign-
ors, parties of the first part, Henry Robinson, plaintiff’ herein, assignee, 'pm't_y of
the second part, and several creditors, parties of the third part. The additions or
amendments are two in number, and both made at the same time: the first exe-
cuted by A. S. Anderson & Bro. and by Ilenry Robinson, and the second addition
by A. S. Anderson & Bro. alone, making a new assignment upon the trusts and
purposes of the original assignment, and of the first amendment thereto.

If the amendments had been executed by the several creditors who executed
the assignment, there could be no question as to the admission of the amendments
in evidence, so far as the execution or the parties executing is concerned, but
they were not so executed, and the question arises, should the amendments in
this case have been admitted in evidence as duly executed by the proper parties.
The defendants rely upon the cases of

(‘onkling vs. Carson, 11 1L 503, and ,
Ramsdell et. al., vs. Sigerson et. al,, 2 Gil. 78, as excluding said

amendments,

(Y

In the case of Conkling vs. Carson there were two amendments: the first exe-

cuted by the assignor and the assignee only, and the latter by all the parties to
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the original deed of assignment. The court decide that the original deed was
purged by the amendments, in which all the parties joined ; the legal effect of the
first amendment, apart from the second amendment, being unnecessary to con-
<ider, the court passed it by in silence, and thus left undecided the question arising

in the present casec.

The case of Ramsdell et al. vs. Sigerson et al., secems to approximate more
nearly to the case in hand. In that case, the tfirst deed of assignment was defect-
ive, and to cure the defect an amendment was added, executed by two of the
three parties to the first deed of assignment. The court say, substantially, that
had the amendment been executed in the best manner possible, it did not remove
the fatal defect in the first deed. The court seem to have regarded the amend-
ment in itself as defective as the original deed, and upon this point their decision
evidently turned. It is, however, incidentally remarked, that they deem the exe-
cution of the amendment by all the parties as essential to its validity. No stress,
liowever, seems to have been laid upon it, and no reasoning or authorities are cited
to support it. 1t seems evident the case was not decided upon this point, and
lence the question, whether it is necessary, und'er all circumstances, that all the
panrtics executing the first deed of assignament must join in executing the amendment
in order to malke it valid? is an open question, never fairly presented or decided

by this court.

It may be well to remark that although it is a well established principle that a
deed cannot be altered in a material part by a party interested, without making the
deed void, it applies more particularly to erasures and interlineations. In fact,
most of the cases usually cited are of that nature, and inapplicable to a case like
the present. In case of erasures and interlineations, the policy of the law to pre-
vent great frauds being committed in a clandestine manner has affixed the penalty
of forfeiture to such alteration. But in cases of the kind in hand, this policy of
the law does not apply, and there seems to be no good reason why the penalty
should exist where the policy is inapplicable. ‘

It may be further remarked that where the trusts are changed, or any of the
creditors signing a deed of assignment are to be injured by the amendment, there
is no doubt that the creditors dre parties who must execute the amendment in or-
der to give it validity. ~But where the trusts are not to be changed, nor any of

the parties injured, the law relaxes its rigor.

The variety of ways and means by which defective assignments are allowed to
he amended, and the assigned property confirmed in the assignee, clearly shows that
the law favors the amending of instruments of assignment when they are only
construetively fraudulent. The following cases are cited as exhibiting the policy
of the law favorable to amendments, and also the right and power in various ways

of curing the defeets of a faulty assignment.
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Ingraham vs. Wheeler, 6 Conn., 277.

Vernon vs. Morton, 8 Dana 247.

Mills vs. Argall, 6 Paige 577.

Ione vs. Woolsey, 2 Edw. Ch. Rep., 289.

Murray vs. Riggs, 15 Johns. 571 (585 to 585.)

Englebert vs. Blanjot, 2 Wharton, 240, (overruling Thompson vs.
| , Dougherty, 12 Serg. and Rawle, 448.)
l

The law so far favors assignments, that it two constructions can be given the
instrument of conveyance, the one making the instrument legal and valid, and
the other illegal and void, or voidable, the law prefers the former construction.

Sutherland J. in Grover vs. Wakeman, 11 Wend. 187, 192,

Darling vs. Rogers, 22 Wend. 483.

Henee it may properly be inferred that where an amendment would make a
voidable deed good and valid, such amendment shall be adopted, unless the strict-

ness of the law absolutely force it out.

The cases cited show that it has been held that a new assignment may be

made by the assignor alone.

Ingraham vs. Wheeler, 6 Conn. 277.

Murray vs. Riggs, 15 Johns, 585 to 588,

And even that the assignee may avoid a previous fraudulent deed.
Englebert vs. Blanjot, 2 Wharton, 240,
Or by the assignor and assignee together, as well as by them and the crediters.

I have been unable to find a single case where an amendment has been thrown

out simply because not exeented by the creditors {o the original assignment.

The-amendment in this case taken as an amendment simply, or as a new as-
signment, operates more particularly as a release to all the ereditors of certain
obnoxious matters contained in the original deed of assignment.—It is intended
to confer and does confer a benefit upon all the creditors, both preferred and un-
preferred. It makes the assigior liable to them for the balance of their indebted-
ness which may not be satisfied through the assignment.  On the part of the as-
signee it makes him more liable for care and diligence in the performance of his
trusts, both to the creditors and to the assignors.  The amendments do not alter
the original deed in the least, nor does it alter its heneficial trusts in behalf of the
creditors. It neither increases nor diminishies the ageregate number of preferied

creditors.  All remain the =ame as in the original deed of assignment.

But again, the original deed of assignment itself’ provided for the making of

(apneyt]
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further and additional assignments on the part of the assignor, (see page 3 of the
printed case,) in furtherance of the trusts of said original assigninent, as may be
deemed reasonable.  Such being the case, it would seem that the present emer-
gency has been provided for in advance, and that the amendments and additions
only meet the provisions of the original deed of assignment.

The amendments advance the interests of all the creditors, and injure none in
any respect. In such case will not the law itself presume the assent of all the
creditors at the time necesssry to carry the amendments into effect ?

Taking it granted that the amendments are duly executed, do they cure the ori-
ginal assignment of its inherent defects?  The defects most particularly insisted
upon by the defendants, are the 3rd & 4th in the order given at the beginning of
this argument, viz: coercing a release from the creditors, and making the trustee
liable only for his wilful defaults. The former of the two is expressly remedied.
The latter is not remedied expressly, but necessarily, by the making of a new as-
signment, which is the second addition, signed by A. S. Anderson & Bro. and
tor the purposes and trusts of the previous instruments. This addition is simply
an assignment iu its simplest form, leaving out all covenants, and other matters.
If this be a new assignment without the covenants and stipulations of the old or
first deed of assignment, it should be construed without them, and this would
dispose of all the obnoxious features of the old assignment. Should the court have
doubt as to the correct interpretation and etfect of the new assigmmnent, they will
lean upon the poliey ot the law, and adopt that construction which will give force

and validity to the instruments.

It the original deed of assignment was absolately void. then there is a new as-

b

signment upon the trusts in the old deed.

If the original deed of assignment is only voidable, it has heen amended and
cured of its defects by the new assignment upon the trusts of the original assign-
ment,  In either point of view, the assignment was valid long before any of the
defendants were in a position to attack the assignment.

GROVE & DAVIDSON,
Jor Plaindiff in Error.
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