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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

e

WILLIAM C. TIFFANY,
Plaintiff in Error,

8
. JONATHAN SPAULDING,
Defendant in Error.

POINTS FOR DEFENDANT IN ERROR.
I

The Circuit Courts of this State are Superior Courts of general jurisdic-
tion, and nothing shall be intended to be out of the jurisdiction of 2 Su-
perior Court except that which specially appears to be so. Therefore,
the statute which prohibits the sueing of a defendant out of the county
where he resides, or may be found, gives him a privilege which he must
avail himself of, either by motion or plea, in abatement of the writ.

Kenny, v. Greer, 13 Ill., 432.
Porter, v. Boardman, 17 Ill., 594,
Phelps, v, McGee, 18 Ill., 155,
‘Waterman, v. Tuttle, 18 IlI,, 292.
C. C.

The plaintiff in error in this case, instead of pleading in abatement of
the writ, has attempted to avail himself of his privilege, by pleading to
the jurisdiction of the Court. '

II.

But a plea to the jurisdiction'is not a proper plea in'such case:
Kenny, v. Greer, 13 Il1., 449.
Cleveland, v. Welsh, 4 Mass., 591.
Briggs, v. Bank of Nantucket, 5 Mass. 94,
Hughes, v. Martin, 1 Ark. 433,

f-

If, however, the Court should hold that a plea to the jurisdiction is a
proper plea, the plea in question is fatally defective.

® A to the mode of pleading to the jurisdiction, there is an essential dif-
ference to be observed, between a plea to the jurisdiction, in a Court of

limited and one of general jurisdiction.

In a Court of the former class, it is sufficient to plead negatively—i. e.



2

to show, by proper allegations, that the Court has not Jurisdiction ; where-
as in a Superior Court, it is necessary, both at law and in equity, and as
well in criminal as in civil cases, not only to show that the Court has not
Jurisdiction, but also to point out, specially, some other Court which has
it. For if it does not appear that a remedy can be had in some other
tribunal, that very fact will, in general, confer jurisdiction upon a Superior
Court ; as there would otherwise be, for aught that would appear, a fail-
ure of justice. Gould’s Pleading, page 236—T.

Chitty’s Pleadings, vol. 1, page 444.

In Fabrigos v. Martyn, Cowper’s Repts., 172, Lord Mansfield said,
“that in every case to repeal the jurisdiction of the King’s Courts, you
must show a more proper and sufficient jurisdiction, for if there be no other
mode of trial, that aione will give the King's Court a jurisdiction.

See, also, The King vs. Johnson, 6 East., 583, new edition, 3 vol., pp.
538, 544. See this case particularly.

Rea, v. Hayden, 3 Mass. 24

The Earl of Derby, v. Duke of Athol, 1 besey, 202.
Bishop of Sodor, v. Derby, 2 besey, 355.

Lawrence, v. Smith, 5 Mass. 362.

Jones, v. Winchester, 6 N. H., 497.

Dumoussay, v. Deloit, 3 Har and Johnson, 151.

II1.

As to the assignment of error by the plaintiff in error, that the Court
erred in rendering judgment by default. The record shows that the
Jjudgment by the court was (on sustaining the demurrer) that the plaintiff
answer over, which was the only correct judgment that could be rendered,
that the plaintiff in error having failed to answer, his default was entered.

See page T of the record.

E. ANTHONY,
Attorney for Defendant in Eerror.
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as principal, and
as security, are held and hrmly bound unto,- / wm/// L né/ et “

in the
penal sum of %o—wﬂf Zecorlrc ol 2ond %’;(0’(’(0 -3 good
and lawful money of the United States, for the paymen of which, well and truly to be made, the said

ﬁ,_,(/&(c e /‘ f%p;«7 \‘//.1 1A \V4 cio-«w/w( 3

bind /Z,‘.,d S hexrs, executoxs, and administrators, JOlntly, severally, and firmly by
these Presents.

wifne’SS) a9 /i T D L ')

this <~ € 7 day of « 7 ric A A.D. 185°

h@ 601}6“‘ Of ﬂl(’/ QI)O{)G @bisgaﬂon IS chh That, whereas, the above named
d at the f ‘ A@E;w Term)of the Krﬁ% locecity Coeer S Comecrecar «/AM Gonre,

held in and for the ounty of = in the State of Illinois, A. ». 185 § recover a

judgment against the above bounden 47%/ ot P Q/:{/ %47

: for the sum ofjwd //«”JI« I o M7/"/"’ ’/ o e <
o yi;/‘;@“ S A Se s lon, \lt to reverse which said judgment, the said 7/// e &
/'l/{/ S haZ  sued outa Writ of
Error from the Supreme C rt, w1th1n a.nd for the Third Gran(]);vision of said State. Now if the said
¢¢2/é¢g e ’ o-ug/c
shall duly prosecute said Wnt of or, and pa.y, or cause to be paid, all judgments, costs, interest and
damafres W}uch the said Supreme Court shall adjudge against 40 L e T ZMM —

X/ Ll et el _—— — and abide the order and judgment of said
Supreme Courf'if this bghalf then thls obhgatlon is to be void, otherwise to remain in full force and effect.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

WILLIAM C. TIFFANY,
Plaintiff in Error,

’ V8 r
JONATHAN SPAULDING,
Defendant in Error.

POINTS FOR DEFENDANT IN ERROR.
1.

The Circuit Courts of this State are Superior Courts of general jurisdic-
tion, and nothing shall be intended to be out of the jurisdiction of a Su-
perior Court except that which specially appears to be so. Therefore,,
the statute which prohibits the sueing of a defendant out of the county
where he resides, or may be found, gives him a privilege which he must
avail himself of, either by motion or plea, in abatement of the writ.

Kenny, v. Greer, 18 Il1., 432.
Porter, v. Boardman, 17 Ill., 594.
Phelps, v, McGee, 18 Ill., 155,
‘Waterman, v. Tuttle, 18 11, 292.
C. C.

The plaintiff in error in this case, instead of pleading in abatement of
the writ, has attempted to avail himself of his privilege, by pleading to
the jurisdiction of the Court.

II.
i
But a plea to the jurisdiction is not a proper plea in such case.
Kenny, v. Greer, 13 Ill., 449.
Cleveland, v. Welsh, 4 Mass., 591.
Briggs, v. Bank of Nantucket, 5 Mass. 94,

Hughes, v. Martin, 1 Ark. 438,
If, however, the Court should hold that a plea to the jurisdiction is a
proper plea, the plea in question is fatally defective.

@ As to the mode of pleading to the jurisdiction, there is an essential dif-
ference to be observed, between a plea to the jurisdiction, in a Court of
limited and one of general jurisdiction.

In a Court of the former class, it is sufficient to plead negatively—i. .



