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STATE OF ILLINOIS--THIRD GRAND DIVISION:

AND SUPREME COURT TEEEREOF,

TO APRIL TERM, A. D. 1863.

Fon HiyseLr As WELL A8 THE CouNTY or LASArLLE,
Error To KexDALL.
vs.

LEWIS SOULE, 1
|
WILLTAM GENTLEMAN, )

This was a guz tam action for obstructing the public highway,
brought by plaintiff against defendant before a Justice of the
Peace, in the County of LaSalle, and appealed to the Circuit
Court of that County, and thence brought by & change of venue
to this Court,

Complaint, That William Gentleman, on the 15th day of Janu-
ary, A. D. 1861, at and within the County of LaSalle and Town
of Grand Rapids, did unlawfully, &, obstruct a certain public
road, then and there runnine from whatis known as Brown’s
Ford, on the Illinois River, to g point on the Illinois Timber
Road near the corner of said Genfleman's PArD, and running over,
across and upon the S. W, fy., qr. and N. W. fr. qr. of Sec. 18,
33 North, R. 4, and South West frae, quarter of Section 7, Town-
ship and Range aforesaid, by placing prush therein and a fence
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on and across the said public Road, which said obstructions so as
aforesaid placed in said public road by said Gentl.cman, then and
there rendered the same dangerous and inconvenient ff-r the I.)ub_
lic to pass and repass over and upon, contrary to the form of the
statute in such case made and provided; wherefore, &e.

11 . Trial by jury, who found as follows: *'We, the jury, find the
defendant guilty as charged in the complaint, and assess a fine
against the said defendant, in favor of the said plaintiff, for the
sum of ten dollars.” Which said verdict is entered of Record.

Motion for a new trial overruled, and exception by defendant.

16 Bill of exceptions as follows :

Samuel Milligan testified as follows: I came to the County in
1830. First crossed the Ford in’3l. It was well known from
Bloomington to Chicago, it became fordable in June. In 1832,
I worked land of Major Campbell, south of Illinois River and 2
miles from the ford ; during harvest I crossed twice a day. At
the bank of the river the track was confined to a few rods in
width ; from there it run south and branched off in ditferent direc-
tions. There was as much travel on it then as any road in the
country. Afterwards Brown built a cabiu tbere; the east end of

" it was some six feet on the track. The troops crossed there in
’32. The travel went up east of Brown’s cabin, from there bore
a little east, run up past where Gentleman’ house now stands, I
should think a little west from where his barn is. I didn’t pass
up there for 6 or 7 years until a year ago last Spring; then I
thought the travel upon the bluff was in pretty much the same
place as in 1832, but on the bottom it wag entirely different, run-
ning to the west of Brown’s cabin instead of the east. This
change was made some 15 Yyearsago; before the land sale of
’85. I heard a conversation between Richey and Brown and his
wife Richey said to Bl‘O‘Vn—‘“Whﬂt in the name of sense are
you going to stayhere for?”  Mrs. Brown sajd—«Qh. we'll keep
a hotel .and make some dimes off the road» e for(’l came out
f’f the river at different plﬂceS: on the goutl side in early years;
it went across the point of the i818d, and from thence to the south

bank of the river. Some years afterwards they crossed on the

ripple above the island. Af“ter Passing south of Brown’s house,
the track forked, one fork going S0uth to the bluff, and the other
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bearing off west across the mouth of the rayine and up the bluft
on the west side of it, and the travel went hoth, ways; there were

1s perhaps one or two wagons a Week. Brown and I worked on

the track between his house and Gentleman’s; we did it for our
own convenience. The present frack is several rods west of
where we worked. The travel in 1832 was on the old Indian
Trail that run seuth. The present track on the bottom is 10
rods west of the track in *32. I've traveled there but very little,
sometimes once or twice a year, sometimes not at all.

Cross Ex. 'The old track from the ford bore S. E., and passed
to the east side of the Brown house, and then directly to a point
in the bluff about 4 rods west of a little ravine that, in after years,
the track went up the bluff'in; from there it went direct to Gen-
tleman’s house. Afterit was changed into this little ravine. it
was traveled in that *rack 7 or 8 [years, and then it was changed
to a new place; this was about 15 years ago. About that time
they began to travel the upper ford about the ripple, and from
there the road bore off towards the East, went up the bluff (Billy

19 Moore road); there was also a track that went from this ford down

the river bank and around to the west of the Brown house.
Plaintift then read iz evidence a patent from the United States
to Ephraim Dimmicx, for the S. W, fil. qr. Sec. 18, T. 83, N. of

5 Range 4, E. of 3d P. M., containing 100 80-100 acres, dated Oct.
= Lst, 1839.

Ephraim Dimmick. I am the man named in the Patent; went
tolive on the land in 1834. Brown had made a small improve-
ment there in 1833, and I bought the improvements of him.
Brown was in possession of land, claiming a right to it when I
bought him out. Brown said, inspeaking of the bottom tract,
that there would always be a road there, and pointed ont a patch
where he intended to plant an orchard, and said the road would
run by it. :

Question by pI'ff: “State wlen vou purchased from the United
States the land deserined in the l’étent.”

Def’t objected.  Court oveppyled objection, and det’t excepted.

Answer: I purchased the lang of the United States in 1835.

T know the ford across the Tllinois viver and the road leading
south from it across Section 18, T pessed itin 1833.  The track
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passed east of Brown’s cabin, Brown was there and told me there | ford we passed along where Gentleman’s stone fence now is, and
was a track up the Dbluff leading oft west of the ravine to South ‘, 24 along down west of where his house and barn now are; it was
Ottawa, and I took that road +ith my family. The road passed 3 the most of a thoroughfare we had. TFor 19 years I did not trav-
also South up past where Gentleman’s house is, a little west of it. ‘ el it more than once a year, and for thelast 9 years not at all. In
Brown’s cabin was on the N. W. frac. quarter of 18. People 1835 the roads forked a little S. of Brown’s house, one going south
going off South took this last track; those going to South Ottawa ‘ and the other west of the ravine; the loaded teams coming from
took the west fork. I lived on the SW% up to 1836 or ’37, and J the South went that way. Irom’38 to 45 I never found any
then rented to Alexander. When I lived there I used to work obstructions in the way. In 1844 we could not ford at all. Some
o the road ; I fixed a place to cross a rivulet some 15 rods south of i years we would commence fording in June and continue till Fall.
my house (the present Gentleman house) in 1834 or ’85; I re- f Cross Eraiwined. I forded by the head of the island, and then
paired the road down through the timber; I considered it a pub- 1 followed the track marked by Dimmick; this was the old line of
lic road {in 1834 and ’35; I had no other idea. I afterward sold travel ; after that it was changed. The track first went close east
the land to Gentleman. I regarded the land as a public high- 1 of Brown’s house; then it was fenced up, and the track went
way; ’twas not in any enclosure I had ontheland. I also worked ' around east of the field ; this was 20 years ago. After that there
with Brown between my house and his. In 1834 I was talking [ was more tencing done and we went round west of the field; this
with Brown at his house, and he said there would always be a f was 15 or 16 years ago. The place where the old track came
road there on account of the ford. I supposed when I worked | down the bluff is 8 or 10 rods east of where the present one
the track south of my house, thatthere was a public highway comes down. .
there and worked on it to make the travel easier. ¢ »5 Isaac I Fredenburgh. I came intothe country in 1828 first
Def’t objected to all evidence of Dimmick in relation to work- E traveled the roac ln 1834, and oft and on every year since except
ing on the road, and also the statements in relation to the exist- ’49 and ’50, I used to hunt up -that way every Iall. Some 40
ence of a highway, and asked the Court to exclude it. The Court \ or 50 rods north of Gentleman’s barn the roads forked, one track
overruled objection, and defendant excepted. went off east of the barn, the other west, and so around by the
Question by PI'ff: «State if you know when Brown purchased head of the revine to South Ottawa. On the bottom the track
said N. W. frac’l quarter of Sec. 18, 33,4, from the United States.” ; was east of Brown’s house, and from there there were tracks tra-
Def’t objected. The Court overruled, and def’t excepted. veled all througn the timber. The track east of the house was
Answer: 1 believe Brown got a‘pre-emption right for thatland afterwards fenced and the travel went east of the field ; after a
23 ;1 1834, I dequiesced in there being a public highway there. I while Brown made a large field and the travel had to go west of it.
left the land in 1836. The ford crossed the river around by the Cross Examined. T used to own the ferry at Ottawa, and run
head of the Island. There was as much travel on it as on any | it; but I used to cross the ford every Fall and hunt in that tir-

ber. I think the road around east tothe field was a better road
and more traveled than the one to the west of it, and the Billy
More road was a main traveled track for & long time.
Cyrus Shaver. I came into the county in 1830 and crossed the
ford in the Fall; at that time t}ere W8S RO track there—nothing
#6 but an old Indian trail going off to the south. There was a log
house where Gentleman’s houge now stands, and a small inclo-
sure. The Indian trail went just est of the house; from there

; to the time I left.
loag/':)lsg Lxamined. Trom 1836 to 1839, I crossed 5 or 6 times;
since 1839, not at all. Plat of S;?c- 1.8, &e., shown witness (Ex-
Libit A), and he traced thereOX: :11::31 lme. B—B. B B, and stated to
the jury that said line repre-seli ;33 1¢ track from the ford across
Sec.. 18, as it was traveled mt th',~ as neaf as.s he could recollect.
Josiah E. Shaw. I came1 0 Inlb rcO_untl y in 1828, and knew
what was called the ford road: going from my honse to the

S ——
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to the river; in 1831, as folks came in the country, there g,Ut t? be
quite a track there. I crossed it considerably up t? 1835 since
then not mach and some years not atall. The ford is 1 1-2 miles

from Ottawa.

Cross Eramined. 1 crossed it about two yearsago. I can’ttell
how the present track compares with the old one; ’tis 80 long ago
that I have not charged my memory with it. I should think that
it comes out about as it used to by Gentleman’s barn ; that part
of the road south of the Dbarn has been fenced up for 20 years,
and down on the bottom the track is considerably further west
than it used to be.

Ezra Kellogg. Cameinto the county in 1839 ; crossed the ford
that Fall, and crossed again in 1832. Iwas on the road a year
ago last Fall; think it pretty much the same place except further
west; it varies on the bottom and on the bluft, During the sum-
mer of 1840, 10 or 12 teams passed over it every day. Within
last four years I think there has been as high as 100 teams run
the road in a day. I saw Gentleman with 3 or 4 of his hired

27 men, at work on the track some three or four years ago; they
were ploughing and scraping on the hill,

Cross Examined. Gentleman had grain on the bottom and
barn on the bluff at the time, and may have heen fixing the hill

for his own convenience; could not very w

ell haul his grain

without fixing it. From ’32 to 40 I did not pass over the road
at all; from 40 to ’53 not more than a dozen times,

William Moore, (preliminary examination by deft’t).
the town of Grand Rapids and hav

I live in

€ property there subject to tax-

ation. Last Fall, at town meeting, the town voted $100, and as

much more as m

ight be necessary, to cqrp
amount was to cover the costs in case the pa;

well as the other expenses of this suit,

Defendant oljected to the testimony of A,
The court overruled the objection, anq defend
Llive ¢ of amile cast of Gentleman's gnq ,
have known the ford since '35 : of late years
velin the Summer season—from ten

S

I saw Gentleman and four or five others gt y

25 or five years ago

)

don’t know whethe

I'it was

y on this suit; the
ntift got beaten, as

ore being given.
ant excepted.

ave for nine years
has bean heavy tra-

2 hundred teams g day,

ork on the road four
public work or not.

~

} For some years the weight of travel went by the upper ford, then
f cast along the river, then up the bluff on the line hetween Sections
j 17 and 18. This was known as the Billy Moore road. Those
; that went up by Gentleman’s barn, went in about the same track
‘ they now do. There was considerable trave] there till Gentleman
| fenced.
| : Cross Lwamined. The Billy Moore road was traveled for six
: or seven years, until I fenced it up, and the weight of travel went
that way ; but the old track was opensoanybody could go through
that wanted to; the land north of the timber road was all opened.
The east red line on the map shows the Billy Moore road. The
‘y land south of the timber road has been fenced up for 15 or 20
} years, and for 10 or 12 years the fences have been such that a
person coming from the ford and desiring to get off south would
‘ have to go west to South Ottawa or East to the section line, in or-
| der to get through. From ’36 to 43, I traveled the road two or
,r three times a year; in 44 not all. There has been various roads
; to the ford ; one came in east of Gentleman’s barn and touched
\ the old track between the barn and the bluff, then bore off around
‘ east of Brown's house and field, and then entered the ford at the
’ old track. These two points were the only ones that came to-
i 29 gether; they started from the timber road 50 rods apart. At the
time I spoke of seeing work done on the road, it was an under-
standing among the neighbors to fix it; I asked three or four to
come. A day or two before this I had asked Gentleman if we
could go there and fix the road, I don’t remember his answer,
but we went there and he went along, and while we were fixing
it Gentleman said he intended toshutit up as soon as he was
able. I heard him say the same thing on two or three different
i occasions. Lknow Carter; he lived in the Brown House on the
bottom. He lived there two or three years; he built a fence
from the west line of the Brown field west to the Town line; it
run across the track that run down on the West side of the Brown
; house; there was a gate in it that T pnssed through twice; one of
‘1 the times it was shut. T think it was eight years ago that Carter
| built the fence; I believe that the fence Was s.tanding when Gen-
1 tleman bought the land; it wag during this tIm‘e the fence stood
5 there, that the main track went by Billy Moore’s road.
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e traveled the ford considerable since

’49; it continued to be a main traveled road until 185.6, whex‘l the
bridge was built; there has been considerable travelsince. Some
15 years ago I was warned by Abraham Tyumbo to work on the
road: he was then Path Master. We worked where the track
went down the bluff. There had been many changes in the road
at different times. After we got on the bottom we beat around
over it in different places, as piece after pieee Was fenced up; the
fence at the bluff varied it six or eightrods ; remember of fences
obstructing the track, and some times some trees down in the
road, and once of a gate in a fence built by Carter; the gate at the
time T went through it was unhinged and standing by the side of
theroad. There was always more orless travel on the Gentleman
road every year since I came to the County till Gentleman fenced
it up last Spring. About 15 years ago Jim Brown fenced alarge
field on the bottom, and the south line of it ran directly acrossthe
track that was then traveled; the fence was so close under
the bluff that we had to go down in anew place; ifa person had
taken down the fence and followed along the old track, he would
have been traveling in Jim Brown's field from the bluff to the
river. The south west corner of the field was 10 rods west of
where the old track came down thebluff; we had to work a new
track before we got down the bluff; therenever had been any trav-
el over this new track before this time. 20 years ago I rented
the old Brown place on the Dottom; before that time there
31 had been two enclosures between which the track passed; I
joined the two fields together by fencing directly across the
old track, and the travel had to go off eust of the field.
; John Sheph?rd. I crossed the ford in 1838 ; from 38 to
42, T crossed it three or four times a year. Trom ’42 to 48
I .cros.sed it every week dl‘n‘iflg the fording season; during
this time there was no variation in the travel. I started in
near where the barn is and Went down west of the field to
the ford. I helped raise Gentleman’s barn, and fell off of it.
I don’t think the barn was placed on the track,
onC:"iffB-ﬁ’lwmged. I %On:ollfnz“' anything about the travel
Yy Xloore road, nything ahout Jim Brown’s
fence across the track.

H. G. Templeton. Ihav

30
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And on part of the Defendant, the following witnesses were
called, sworn and examined :

Mr. Lovejoy. I came to the country in 1849 ; crossed the riv-
er at the ferry and went to Gentleman’s House ; 2 or 3 days after
that T went with Gentleman to Ottawa, for the purpose of getting
my Goods; we went with an empty wagon ; starting from his
house, we went east on the timber road about 80 rods, and then
struck off north-east to the section line, down to the bluff; then
took a bend around easterly, and back about to the north-east
quarter of section 18; and from there followed the river bank till
we came to the upper ford and crossed the river. The road we
struck into was called the Billy Moore road. I have known the
ford ever since that time. The main travel to the ford continued
to go that way, until Moore fenced his land on section 17; then
we worked a new track along Moore’s west line down to the riv-
er, so0 on to the upper ford. This continued to be the main trav-
eled road to the ford, until Nattinger fenced up some 4 or 5 years
ago, and the travel commenced to go around by Gentleman’s barn
and along down west of the Brown house ; for the first year or
two of this travel they went up the river and crossed at the upper
ford, and then fixed the lower ford at the head of the Island and
crossed where they now do. There was no public travel west of
the Brown house, from the time I came to the County to 5 or 6
years ago. Inever saw one wagon going that way ; during that
time I crossed the ford very frequently and never saw any. I
hunted frequently through that timber, and am sure I would no-
ticed the track if there had been any.

The Defendant then read in evidence to the jury a certified copy
of an order of Commissioners of Highways, o0 file in the office of
the Clerk of the Town of Grand Rapids, which was in words and
figures as follows, to-wit :

[cory.]
The undersigned, Commissioners of Highways for the Town
41 of Grand Rapids, in the County of LaSalle, on the application of
Sam’l R. Lewis, Josiah Dewey, Thos- ]\.Iedell, Wm. H. Harris,
Wm. Gentleman, Joseph Bishop, David Pemb'rook,. Otis O.
Walkefield, John Medell, Richard Hordi®s O- XK. Lovejoy, John
Bhaw, persons liable to be assessed 1 labor on the highway in



14

gaid town, did, on the 2d day of July, instant, cause & survey to
be made of the following route, to-wit: Beginning on the Dan-
ville Road, near Joseph Ebersol, and running north between sec-
tion 31 and 32, to the Illinois river; thence down the river to the
ford, as near as practible, being the same route mentioned on ap-
plication of the persons aforenamed, which survey is as follows,
to-wit :

Field notes of a road surveyed July 2d, 1851, for the Commis-
sioners of Highways, by Wm. H. Price, beginning in the Dan-
ville Road, 20 rods north of the house of Joseph Ebersol; thence
duenorth 136 poles to the east and west line between Township
32 and 32 north, Range 4, to the corner of Section 5, 5, 31 & 32;
thence north 1280 poles (along Section line) to N. E. corner of
Section 18, Township 83 ;

Thence, W. 713, N. 60 poles ;

« « B9« 58 «
€« 43 ""6’ o« 20 13

82, 33 «

1451 To Brown’s ford,
or 4 miles 135 rods. Note of the location of Resident Land ow-
ners, see accompanying plat.

on and near the River bank,

War H. Prrcg, Surveyor.

And the undersigned being of the opinion that it is necessary
and proper that said road be laid out: Itis therefore ordered that
aroad four rods wide be located and laid out aceording to said
survey, and the same is hereby declared to be a public highway.
Given under our hands and seals, at Grand Rapids, July 7th,
1851.

. g
Commissioners of

EMERY JONES, }
Highways.

TYLER FORREST,
STATE OF ILLINOIS,
LA SALLE COUNTY,
Grand Rapids,
The undersigned, Clerk of the

Town of Grand Rapids, does hereby certify tle foregoing is g cor.
g 3

rect transeript from the original Papers on file in 1y office. Givy
en under my hand the 21st da¥ of January, A, D, 1569
. 8. E janat
S Epersor, Town Clok,

> @ SSass

43
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Mr. Lovejoy further testified that said Road deseribed in said
order, was opened along down the Section line between 17 & 18,
to the north-west quarter of said Section; from thence along the
river bank to the upper ford; that it was traveled for several
years substantially on said line, and was worked in some places
by the public authority. He further testified that he was with
the surveyors when said road was located, and considered it a
public road and worked it as such.

David Pembroke. I came to the County in 1825, and crossed
the ford at head of the island ; then followed the Indian trail that
went off West of the ravine; continu_ed' to travel this track until
1829 ; there was no other track traveled at that time. In 1829, I
went away and stayed till after the Sauk War, in 1832. I then
¢rossed the ford and traveled the same track. After the Sauk
War, people began coming into the country. There got to be con-
siderable crossing at the ford. I stayed here until 1835, and the
main travel continued to go West of the ravine ; there may have
been a few teams up by Gentleman’s barn, but I don’t remember
of any. The settlements mainlyZwere about South Ottawa. In
'35, I went away and stayed till 42; then came back and have
been here ever since. In 1842 the travel coming in from the

44 South and East, struck across the present Timber Road about 50

rods East of where Gentleman’s barn is; and bore north-west
through the timber, until they got 50 or 60 rods north of the barn;
then it hore north-east to Nattinger’s line, where it went down the
bluff in a little ravine like, and then bore off northwesterly to the
river, passing just east of Brown’s cabin on the bottom, crossing
the ford at the head of the island. This was the main traveled
track, east of the ravine, and continued so till Jim Brown fenced
his large field in 1847, The gonth fence of this field was close
under the blaff, and ran directly across the track so that the trav-
el could not go down in the olq place. A year before this there
had been a track broken through in the neighborhood of the sec-
tion line, and some travel haq peen going that way; and when
Brown fenced across the old tracj gll the travel went on this sec-
tion line road, and continueq ty go there for 8 or 9 years; this
was the track known as the Billy Meore road, and people travel-
ing it took the upper ford. Thiq yasthe best road we ever had
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to the ford, and accommodated the public better than any other.

During the time it was traveled, the old track by Gentleman’s

barn was entirely forsaken. I passed through :che timber and

across that old track frequently, and noticed that it was grown up
with grass and brush. For the first few years after’42, there was

45 gome travel coming in from the gouth which passed over vacant
land west of the town line, and kept on #ill it struck the old Me_
chanicsville road west of the ravine, and followed that to the ford;
this travel has been cut off for 11 or 12 years. The present track
has only been traveled 4 or 5 years by the public, and has been
made during that time; during the last year the travel to the
ford has gone down the old Mechanicsville road and struck
through Ford’s lands to the river.

James Alexander. I came into the county in 1836, and have
Jnown the ford ever since and up to *48, 1 was in the habit of
crossing very frequently. In 1838 I lived on Green’s Point, and
cultivated a field where Gentleman'’s house now is, and went over
and back nearly every day in the year. The ford was nearly
where it is now, from there it went around east of Brown’s old

~ field, and then bore off west across the mouth of the ravine and
up what has been called the Mechanicsville road ; when it got
upon the bluff the road forked, one taking towards South Ottawa
and the other leading off south. Itook the Mechanicsville track
and this last fork whenever I went over with a wagon ; when I

1 Went on foot I used to follow the track till up towards the bluff,
and then strike up through the timber and passed where Gentle=
man’s barn now is. I took this route because it was shorter, but
there was 1o track then sufficient for the oxen to follow. There
may have some wagons passed that way, but not enough to make
a track. From ’38 to ’48 there Was mo travel west of Brown’s
house. In ’39 and ’40 I lived in South Ottawa. Up to 48 I
was in the habit of buying cattle and driving them across the
ford. During the last 2 or 3 years of that time I drove them by
the Billy Moore road.

Samuel Lewis. I first crossed theford in 1835. Camein from
Sandy and went back the £8MeWay. I was at the raising of
Gentleman’s barn 16 years 8% 1t was placed directly over the
old track that T used to travel 101835, The year after the harn
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was built, Gentleman built a barn yard, and that also crossed the
old track of 1835, and the south-west corner of the field was ten
;Oc.ﬁl W.est of whex:e it crossed ; the present traveled track is still
n 1&10 oreel lzzzt :f thl; fence. "I‘h?’p(iople began. travelling the Billy
s early as 1846 or ’47, and continued to do so until

4 or 5‘years ago. The first year after the travel was shut off fron
the Billy Moore road, it kept along the timber road to i
some 50 rods east of Gentleman’s barn, and took an 013(11 {’O”llt

o that used to be traveled several years before, and stru;l' off ltl(fl\

west till it came to the present track, and ke})t down f}:at Y nozt t
Brown’s field and house till it came to the river and the N qt‘;?s 0-
fence, up his land, and they began to go around west of ‘G mﬁel
¥nan’s barn ; during the time the Billy Moore road was tr e'nl "
it was the main traveled road to the ford, and ea.(:czommod":tmde o
the travel from the south and east. During the last sea‘ - ;1111
travel has again sought the old Mechanicsville road doson the
bluff, and then turned off' to the river, keeping on F:)rd’s :’V(;l t- 'e
" .l(.)t. Fo.rd threw it open for public travel. t’They cross;d atcllxj
1137;3; (;), little below the old ford, making up for the head of the
a2 Abra.m Trumbo. Havelived in LaSulle County 81 years, witl
in 4 miles of the ford. The Mechanicsville road was ‘thbc’z ‘;}t 7
one that was traveled ; the main track went that way for 5
years, then people began to get in off at the south :m({ stru S}g;ﬂe
(‘J‘rentleman’s barn, and went to the ford. Soon S’ectiou Og '01
fenced up, and they had to go further east, and struck t{le “ﬁ
road '50 rods north of the barn. Between that point and :l(
barn it wasn’t traveled for 15 years. This cut-off track (C.C ée
ran north“.;'esterly till it striick the old track 50 rods north <')f .ﬂ =)
as barn, and it went down the bluft 30 rods east where the pres l:

X tmck' do?s. People from the west and south-west took tllle l(;fn
chanicsville road west of the yavine. Those coming from th(\:
e:'xst .and south-east took this cutofft In ’47 Jim Bl:)\\'ll fen ;
his field, and the fence ran across the track under the b]uﬂ’cit
that they. could not pass there any more, and they went arom’u;;
by. the Billy Moore road, and the main travel continued to 20 b(-
this road for 9 or ten years. T never called out Tomp!ot:“ f':
work on the road where he said 1 did. I was path lmwtel»“nu..{
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year. It wasa year or two after Jim Brown fenced I called out
Templeton to work on the road, but not at the place he says, nor
on the ford road at all; but it was upon the timber road, near
Billy Moore’s. I never had any work done on the ford road at
all:

Cross Lzamined. Have lived in Grand Rapids since 1834,
For the first 7 or 8 years of that time we used to travel the old
road by the barn, and passed just east of Brown’s house on the
bottom. (Witness here pointed out on plat the track marked
B. B. B. B) Then Gentleman fenced his land south of timber
road some 20 years ago, and we went diagonally across the quar-
ter east of Gentleman’s. About the same time Brown’s two old
enclosures on the Bottom were fenced up together, and we went
around to the east of the field. The track was traveled for 3 or
4 years. (Witness points out the track on the plat as the one
marked C. C. C. C.) Jim Brown enclosed his large field. The
south fence was built across the track, so close under the bluff
that we could get down it there. Then the travel went by the
Billy Moore road for 9 or 10 years. During this time the road
up by the bluff was not in use. The western travel went by the
Mechanicsville road. For the last 10 or 12 years there has been
no way to get out south or south-west unless you took the timber
road to South Ottawa, and went from there, or else went east as
far as the Billy Moore road, and out that way. Gentleman’s
house was built in the old track of 1834. Jim Brown’s fence'
also crossed it. Also, Gentleman’s barn and calf pasture. The
travel by the Moore road lasted for 9 years; during that time the
road up by the barn was disused, trees were filled in it; there
was no track there. The cut-off track went further east than the
old 84 track. It was east of it all the way.

James Brown. Crossed the ford before' the Saulk war. In an
early day the Mechanicsville road was the best of the two. The
track up by the barn was traveled some, Starting up from the
river, it passed east of our house, and south to fhe bluff, at the
bottom of which it was 10 rods east of the pregent track, and on
the top of the bluff 5 or 6 10ds €ast of it. Tt yqp directly under
Gentleman’s barn. His barn yard and gqlf pasture were also
across that track. The north-west corner of the calf pasture is
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three or four rods west of the 0l track | fenced the field on
the bottom in 1847; the fence o1 the south line was built close
under the bluff; and directly acr0ss the old track, The west end
of this fence is 8 rods west of the track; from this point to the
river the old track went right through: the field that I made.in
47 and down by the house, was at least 18 rods east of the pres-
ent track. The present track is 2 or 8 rods west of the west line
of the field I made in’47. AfterImade thig field, the travel
went on the Billy Moore road. From ’49 to °53 there was no
one traveled on the old track except Gentleman and me, and oc-
casionally a neighbor. During that time there was no travel
went up west of my field, except that which took the Mechanics-
ville road.

COross Examined. (Question by Plaintiff’s Counsel.) When
did your father buy the land where he lives ?

Objected to by Defendant. Overruled by the Cowrt, to which

51 tuling Defendant then and there excepted.

Ans. He bought the land in December, 1834. I lived there
from the Sauk war until 1840. During that time the travel went
east of the house. The Mechanicsville was the best of the two
roads. I worked on the bluff with Templeton at the time he
speaks of. It was in ’47 or ’48. I was not warned out by
Trumbo. I worked out my tax that year under Trumbo, upon
the timber road towards Billy Moore’s, The upper ford which
was used in connection with Billy Moore’s road was 80 rods east
of the old ford on the south bank, and 20 rods on the north bank.

Ambrose Trumbo. Crossed the ford in 183C. In ’31 there
got to be a track coming in from Anderson’s ford on Covel Creek.
That ran through where Gentleman’s calf pasture now is, and
descended the bluff 20 rods east of where the present track docs.
On the bottom it went through the field that Jim Brown after-
wards made, and east of Brown’s house. I drove up and down
the Mechanicsville road in 1839, Twenty years ago Gentleman
fenced south of the timber road, and stopped the Anderson ford
travel. It then went west of the town line, and down the Me-
chanicsville road to the ford, until 10 or 12 years ago, when it
was fenced up. The Billy Moore rad bogaTl to be traveled in
45 or '46, and was the main traveledtrack until 4 or 5 years ago.

v
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During that time the road by Gentleman’s was not traveled by
the public. The cut-off road (C. €. C. C.) began to be traveled
in 1835. N one of the track was on the same land as the present;
track.

Cross Examaned. The travel last summer went down the old
Mechanicsville road, and turned off down the river; crossed over
the head of the island.

Miles Coleman. First knew this ford 16 years ago last spring.,
[ came from the west up towards Gentleman’s Barn. They were
just raising it. Could see no track there. Inquired for the ford
road, was directed to strike through the brush, and I would come
toit. I struck in west of where they were raising, and took a
northwesterly direction, and came to the track from 30 to 60 rods
north of the barn, and followed it down to the ford. It went
down the biuff about where the middle of Jim Brown’s south
fence was. Afterwards at and from there bore down east of
Brown’s house. The point where it went down the bluff was 20
rods east of the west line of Jim Brown’s field. I lived in Brown’s
house 18 months; during that time the main travel went by the
Billy Moore road. Some few came down the Mechanicsville
road, but there was no travel down by Gent'eman’s barn. That
track was full of cord wood and brush that I put in. I frequent-
ly hauled grain to Chicago, and always went down the Mechan-
icsville road.

Cross Bzamined. When I lived on the Brown place I cut
some wood on the bottom, and hauled this up on the bluff on the
Mechanicsville road. That that I cut upon the bluff I hauled
out by Gentleman’s. The land was all unenclosed timber land.

Richard Hardin. Came to the country in 1843, and traveled
the cut-oft track (C. C. C.) down to the ford. ‘Went down the
bluff 10 or 15 rods east of: the present track. Gentleman’s barn
was placed over the old track that 1an off south, The barn vard

% and calf pasture were built across the track we traveled in 1843,

The travel all went around by the Billy Moore road ; this contin-
ued to be the main traveled road for§ or 9 S'.em's. ,

Jesse Drake. First knew the ford in 1844 Came in from
Anderson’s ford, and went down to the forq by the cut-off track
(C.C.C.) Wentback by the Mechanicsyilla road. J i;n Brown’s,

,

} N
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fence was built across the track 8 that we could not go down
that way any more; then went by the Billy Moore road. Eight
years ago I hauled lumber, and Went by the Billy Moore road.

Defendant here closed his ¢ase, ad Plaintiff called, as a wit-
ness

W. F. Whitmore. I am County Surveyor of LaSalle County.
Made the plat shown the jury. The cut-off track (C. C. C.) is,
at one point, on the same ground as the present track.

Cross Examined. At the point where they come together,
they occupy a space of about a rod to arod and a half wide.
Made the survey for the Commissioner of Highways, which has

5, been read in evidence, on part of Plaintiff. When I made it,
Gentleman’s fence, running west of the barn, was all finished
except a length or two where thetrack turned off towards the
ford.

Thorne Howland. In 1854 I fenced off the southern travel
which came in west of the townshipline. I traveled on the Gen-
tleman road every year from 1844,

H. G. Templeton. I think I wentdown the track by Gentle-
man’s barn in ’49 or ’50. Don’t remember of seeing any cord
wood in the track. Saw some woodscattered around on the bluff
in 747 or 48.

Cross Examined. 1 never saw the fallen tree spoken of by
Coleman, nor the wood corded upin the track. If they were
there during a whole season, I don't think I could pass there
without knowing it was there. I taveled the Gentleman road
every year since I came here. -

Billy Mcore. I think I passed down the road by Gentleman’s
barn during ’49 and ’50, but don’t remember of seeing any trees
across the track.

Cross Examined. 1 have only agener
passed there every year, and several imes & year;
I moved up there till Gentleman feaced it up-

This was all the evidence in the e

al recollection of having
from tho time

Plaintiff then offered the following IPStreHons :
from the evidence that the

(Given.) 1st.—If the jury beliew®

55
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Defendant did fence up and obstynct a public road at the place,
and on the lands described in the within Complaint in this cause,
eighteen months prior to the commencement of this suit, and
that said road so obstructed was g legal public road, existing either
by prescription or dedication, or both, as set forth herein in the
Plaintift’s Instructions, they will find the Defendant guilty.
(Given.) 2d.—If the Jjury believe, from the evidence, that the

public have used and traveled on the road in controversy, as a

public road for the period of twenty years without interruption,

before the Defendant so fenced up and obstructed the same, if

proven, then this affords a conclusive presumption that said road
is a legal public road, existing by preseription, if the jury be-
lieve, from the evidence, that the public who so used and traveled
upon said road for said period did so use and travel it, claiming a
right to do so adversely and exclusively, and not as under a per-
mission from the owners of the land, and the said gwners not
objecting to such use and travel, being in a position to object to
such use and travel.

(Given.) 3d.—Although the right of the public to use and

travel a road existing by prescription, as stated in the 2d Instruc-

tion, cannot be raised against the consent of the owners of the
land, yet it is not necessary in law that such consent should be

express and implied. Consent is sufficient. And if the jury be-.

lieve, from the evidence, that the public have used and traveled
upon the road in question for the period of twenty years without
objection from the owners of the land, then the jury are warrant-
ed in finding such implied consent on the part of the owners of
the land, and to raise a presumption of consent, and even of a

grant from such acquiescence in such uses,

4th.—A right of way can 'he acquired by the public by pre-
scription, as against the sovercigh power, or ag against the United
States over land owned by them as well ag against individuals.

(Given.) 5th.—The public is an ever existing grantee, capable
of taking dedications of land for public uses gg g highway, and
the interests and accommodatiqﬂ O.f the public is a sufticient con-
sideration to support such de(hcl'lflon. In order to make a legal
public road by dedication, two things only are necessary, namely :
first, the act of dedication by the OWner of the land; and second-

A
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ly, the acceptance of it on the part of tpe public. The act of
dedicatiion may be to the general Public, and limited only by the
wants of the community or by th.e act of dedication.

(Given.) 6th.—The act O'f dedication g 5 question of intention
on the part of the owners of the land, ang may be proved by any
acts or declaration on the part of the Owner, tending to show that
he intended to dedicate to the public use, or by express consent,
or implied consent, which may be presumed from an acquiescence
for a great length of time in the public use and travel of the land,
when the owner is in a position to object, as g public road, and
no definite term is required by law to constitute g dedication.

(Given.) 7th.—In order to H}ake an acceptance of a dedication
legal on the part of the public, it is not necessary that the public
authorities should repair or bestow any public labor on a road
dedicated to the public. It is sufficient in law to make a valid
acceptance, that the public use and travel it as a public highway.

(Given.) 8th.—After a dedication to the public of the rights
to travel over and use the land of the owner for a public road,
and an acceptance of the same by the public by use and travel
of the road as such, then such dedication is irrevocable, and binds
the owner of the land and all persons claiming under him, and
no act or dedication of such owner or subsequent purchaser of the
land can have the effect to revoke or invalidate such public road.

(Given.) 9th.—If the jury believe, from the evidence, that
the public have used and traveled theroute in dispute as a public
road, for the space of twenty years, without interruption or ob-
struction, and adversely to the right of the owner of the land,
and that such travel has been for said period on the same general
line of travel, then the public haveacquired the legal right to
such road ; and the fact, if proven, that such travel at different
times in said period was varied, and was nof ale}Y s in the same
beateh track, will not defeat the right of the public to such road.

(Given.) 10th.—Although the jury may believe, from'the ev-
idence, that the road in dispute as traveled may have varied sev-
eral rods at different times, and wasuot always in the parS beatc?n
track, but was sometimes traveled jnone frack and sometimes in
another, but always followed the gme general dl}'cctlon,.pomts,
and general line of travel,such facts if provem Will not, in i,
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def:eat the right of way in the public, Whether acquired b
scription or dedication. "
. E(}G:;:;Zu.) 11th.—Even .although the jury may believe, from
L l‘oadeflc:e;i.that: the parties have ceased to use and travel upon
! ) in 1sput.e from nine to fifteen years, yet if the jury be-
eve, from the evidence, that the public had, prior to the non-use
acquired the right of way either by prescription or dedicatiox;
under the preceding instructions, that would not, in law, amount

to an abandonment of such road by the public, unless the proof.

ahcfws that t.he public intended to abandon said road, and had ae-
= %mred .the right to use and travel some other legal public road in
eu of it, or the necessity for such road had ceased to exist. But
before the public can be charged with an abandonment of a roag
the .proof to establish it must be strong enough to establish an th’
er;;n;al of roafl,. if such other line is necessary for the public 0
7 t.i:;e .—h—sztn;e ewd.ence of a fact is entitled to more weight
s ands of the jury, than negative evidence of the same,
To the giving of each and ever i i
then fmd there objected. The Ogu:: (S)?i'rl:lit?::}gns i
to said 1st, 2d, 8d, 4th, 5th, 6th, 7th, 9th and 12t1h %
and gave the same to the jury, to which ruli
fexrlf‘lant then and there excepted. &
he Court, at the request of D ; i
struction as follows : “qj3ut it m:;egf z?)zu?lzihjcileg s II']-
by DOD-USeS, on acquiring another road in Jiey of i S
cessity for the road ceasing to exist” Apq ¢ S

: : h

follows: “But the points between which thesee lo,th. and 11th, as

routes run must be the same, and if ey e Vlilolgmgi) ttraclx's 1;)1-
> substantially

common termination nd
to the benefit of the ::hzi:'c’}’l i e
To the giving of said 8th, 10 and 11tp T

of them as qualified, Defendant objecteq ;

said objection, to which ruling of the Com:t

Delf)‘er}dant then and there excepted.

efendant requested the Couwrt to qyq);

and 9th Instruct(ilons given to the .illl'yc{::xalll)iyrtth? 5. -3d3 h, o

lows: “But where lands are lying Open and zndlii?(lingm e
ed, no pre-

bjections as
nstructions,

g of the Court De

structions, and each
The Court overruled
as to said Instructions

~r
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arise from mere travel by thé
wners to enclose: and the
such circumstances
The Court refused
ng of the Court

sumption in favor of a road can
public, until circumstances induice o
consent of the owner cannot be implied under
simply because such travel is unobjected to.”
to quality the same as aforesaid, to which ruli
Defendant then and there excepted.

8L Defendant requested the Court to qualify the 3d Instruction

given to the jury on the part of Plaintiff, as follows: “But if the
jury believe, from the evidence, that the route in question was
over open and unenclosed lands, and such route needed repairs,
and such repairs wera not made by the public authorities when
so needed, as they did other roads in the vicinity, this is a cir-
cumstance to be considered by the jury in determining whether
the public claimed the right to travel over the route adversely to
the rights of the owners.” The Court refused to qualify the
same as aforesaid, to which ruling of the Court Defendant then
_and there excepted.

Defendant requested the Court to _qualify the 7th Instruction,
given on the part of the Plaintiff, as follows: “ Unless it appears
from the evidence that the 1-<_md needed repairs, and then if such
repairs were not made, and the public auth01'ities did not exercise
control over the road as they did over other roads in the vicinity,
the mere travel by the public would not be sufficient of an ac-
ceptance on the part of the public.”

The Court refused to qualify the same as aforesaid, to which
ruling of the Court Defendant then and there excepted.

Defendant then offered the following Instructions :

(Given.) 1st.—A public road can only be established in three
ways ; 1st, by being legally laid ou by the public authorities;
_among the requisites of which, are the assessment of damages

and payment of such damages to the owner of the soil.

- 2d.—By prescription. 3d.—By dedication. And unless the
jury believe, from the evidence, that the road in controversy has
been established by one of said methods, they must find for the
Defendant. e

52 (Refused) 2d.—That there jsnoevidence in this case tending

to show that the road in controversy has ever been legally laid
.out by the public authorities.
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(Given.) 3d.—Before the jury can find that the route in cop-
troversy is a public highway by prescription, they must belieye
from the evidence, that the public have traveled over the rout:a
Imi(rlltt;‘rrupltledly, and :.dversely to the rights of the owner of the
and, for the space of 20 years i
iy p 20 years prior to the 17th day ot July,

(Given.) 4th.—If the use of the route in controversy was not
by the public, but merely by a few individuals of the neighbor-
hood, and the use was only occasional, and was not adverse to
the rights of the owner, and the township, county, or district au-
!;horities did not exercise any control over it, and failed to repair
it when repairs were needed, as they did other roads, the jur
must find for the Defendant upon the question of presc,riptioil f
63 (Given.) 5th.—The people of the town of Grand rapids bei.n

desirous to obtain a highway through the land of the Defendantg
may do so by having such highwaylaid out by the public a.uthori
ities, and having the damages appraised and paid to said Defend-
ant b'efore opening said highway; but they cannot, because said
land is left open by the owner, enter upon the land’ and, without
the express or implied consent of the owner, coxive;'t saiZl land to
a public highway without payingfor the Jang - and length of
time, however long said land may be traveled over andg d
without the consent of the owner, i not sufficient to est ;ﬁeh
said land as a public highway. Fre s

The Court qualified said 5th Instruction as follows: « This i
the law so far as the question of dedication by the : fmthu5
lax'l:él as a public highway is concemed,” - U

o the ruling of the Court in refusing to pj
and the qualification aforesaid, Defendint gl::ptttzsame Ty

(.Rtffused.) 6th.—No presumption of g right (;f wav b
scription can arise in favor of the public, in con y by Pref-‘
mere travel over open and Unencloged la’nds Mthgz%i?tgzzﬁc?n

from the owner, but the use by the public muygt be shown to have
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must offer the right of way to the public, or do some act indicat-
ing an intention to dedicate the land to the public. 2d. The
public must accept the offer of such way, and unless they do so
accept, the route does not become a public highway; and at any
time before such acceptance, the said owner or his grantees may
revoke the offer.

(Given.) 8th.—If the jury believe, from the evidence, that
the route in question has been offered by the owners of the land
to the public for a public highway, and if they further believe
from the evidence that, after such offer, the route was not used
by the public, but merely by a fewindividuals of the neighbor-
hood, and the use was only occasional, and the township, county,
or district authorities failed to repair it when repairs were needed
as they did other roads in the vicinity, the jury will be justified
in finding that said route has never been accepted by the public
for a public highway; and without such acceptance said route
could not become a public highway by dedication.

(Given.) 9th.—Whenever a route has been established as a
public highway by prescription or dedication, the public may
abandon®it by non-user, on acquiring the right to travel another
road in lieu of it; or they may abandon it by non-user when ne-
cessity for the road has ceased to exist, and upon such an aban-
donment it ceased to be a public highway-

(Refused.) 10th.—If the jury believe, from the evidence, that
a route for a public highway was, at one time, offered to the pub-
lic by the owner of the land in questiOn, over said land, and that
subsequent to suid offer a fence wis built across said route, and
has remained there for 20 years,ad that a barn and _barn yard
were built over and across said route, 3nd have remained there
for 16 years, and that a fence was bullé 8cross another part of
said route, and has remained there 8inc® _1847’ an.d also that a
calf pasture was built across another portion of s:‘“d xoute; and
has remained there for the lagt 77 ar8 years; and if they further

been adverse to the rights of the owney.
ghts Wner, and upon claj i
e g —_ pon claim of right
years.y ] RRipilizye ferrupted for the space of 20
(Given.) “77th.—In order to establigh g :
Lt public hj
6q Yation, these things must CORCUr: Igt the O;Iil;fh;:.a&:y lf:g-
’

believe, from the evidence, that dufig the time the said obstruc-
85 xoms Wl g id, the public or public
tion remained upon said route gg slresicy t16 PUBLC OF P I
authorities made no effort to contril said ro‘ute, ;r use.ét as :" llln G
of travel, they will be fully justiﬁedi” fiihing (1A BRELTRMO LG8 -

not been accepted by the public forapublic highway.
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(Refused.) 11th.—If the jury believe, from the evidence, that
a road leading from the timber road down to the ford in question,
upon or mnear the route of the old Mechanicsville road, has been
opened by Ford, the owner of the land, and has been traveled
and worked by the public ever since as a traveled road to said
ford, they will be justified in finding that such route has become
a public highway Ly dedication.

(Refused.) 12th.—And if they find the dedication of the road
referred to in the preceding Instruction, and further believe that
said route has been traveled by the public in lieu of the old track
claimed to have been dedicated by Dimmick, and that the public
ceased to use said old track, these facts are proper to be consid-
ered by the jury on the question of an abandopment of the old
Dimmick tracik.

(Given.) 13th.—If the jury believe, from the evidence, that
for a period of 8 or 10 years the public did not use the route
claimed to have been dedicated by Dimmick, and that they ac-
g5 quired the right to, and did, travel the road kuown as the Billy
Moore road during said time in Lieu of the old track, using it for
a ford road, these facts would tend to show an abandonment of
the old track; and, if abandoned, it then ceased to be a public
bighway.

(Given.) 14th.—If the jury believe, from the evidence, that
31[11(:1 Elt?gnslnp authorl‘fles of Grand Ra.pids. ordered to be opened

d did open and work, and the public did travel the road de-
scribed as the Billy Moore road, claiming the same to be a public
highway, and that the owner of the land over which the said road
passed knew that the public so claimed said highway, and acqui-
esced in said travel and work by the public, thege arej facts to be
considered by the jury in determining whether the said route has
become a public highway by dedication,

(Given.) 15th.—If the jury believe, from the evidence, that
the old trail was dedicated to the Public by Dimmicl. ang e

: . 2 ; accept-
ed by the public, and if they frther believe that the barn built
by Gentleman was placed dir ectly across gaiq road, and that said
road was, at the time of' the co™eucement of tbi; suit, still ob-
structed by said barn, and that £81d obstruction vag pla;:ed there
over 1§ months prior to the 17th day of July, 1850, then they

-

29

must find for the Defendant for obstructing such road ; and they
cannot find for the Plaintift’ for obstructing such road, because
the Defendant has built a fence to the westward of said road,
across another road.

(Refused.) 16th.—The description of the road, alleged by the
complaint to have been obstructed, is material, and must be

67 proved as alleged; and if the jury believe, from the evidence,

that the road in controversy doesnot run between the points de-
scribed in the complaint, but between other and different points,
the jury cannot find against the Defendant in this cause, for ob-
structing such other road not described in said complaint.

The Court refused to give said 2d, 6th, 10th, 11th, 12th and
16th Instructions, to which ruling of the Court Defendant then
and there excepted.

Verdict for Plaintiff. Motion fornew trial. Motion overruled.
Excepted to by Defendant.

For plat of Ford road and vicinity, see record page 68.

Certificate of Clerk of Kendall County to truth of transcript

of record.

ERRORs ASSIGNED.

Now comes the said William Gentleman, Plaintiff in Error,
by Glover, Cook & Campbell, his aftornies, and says that, in the
Record and proceedings aforesaid, and in the rendering of judg-
ment aforesaid, there is manifest emor it this, to wit:

1st. The Court erred in admitisg improper evidence on the
parteof the Plaintiff below. )

2d. The Court erred in refusing 1 admit proper evidence on
the part of the Defendant below.

3d. The Court erred in refusing allow the Defendant below
to cross examine generally the wiltes% Amos Ebersole, called,
sworn and examined by Plaintiff blO¥: | ;
4th. The Court erred in iving to the jury the said Instruc-

tions, and each of the g ihe Plaintiff’ below.
: i, acked B «to give the qualifications to

5th. The Court erred in refusit : .
the said Plaintiff’s 24, 3d, 4th, 6tb ad 9th Instructions, gs asked
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by Defendant below, and in refusing to give each of them sever-
ally.

6th. The Court erred in refusing to give to the jury the said
2d, 6th, 10th, 11th and 16th Interrogatories, and each of them,
as asked by the Defendant below.

7th. The Court erred in overruling the said motion for a new
trial.

8th. The verdict was against the weight of the evidence, and
the Court erred in rendering judgment aforesaid in manner and

form aforesaid.
GLOVER, COOK & CAMPBELL,
Lor Plaintiff in Error,

LEWIS SOULE, ror Hmiserr, &o.
8.
WM. GENTLEMAN, Prrr. I¥ Egeor.

—

%Emzon 70 KENDALL.

POINTS FOR PLAINTIFF IN ERROR.

This was an action brought by the Plaintiff, Lewis Soule, for
himself and the County of LaSalle, vs. the Defendant, William
Gentleman ; the Plaintiff alleging that the Defendant below, on
the 15th of January, A. D. 1861, in the County of LaSalle, and
Town of Grand Rapids, unlawfully, &ec., obstrucied a certain
public road, “from Brown’s ford, on the Illinojs River, to a point
on the Tllinois Timber Road, Be3 the corner of said Gentleman’s
barn, and running over, acros® 3 upon the S,W. fr. qr. and
N.W. fr. qr. of Sec. 18—33—NOh, R. 4, and South-west frac.
quarter of Section seven, in Township angd Range aforesaid,” by
fencing‘the same, and placing brush therein, &e,
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The jury, upon the trial of the case, (which had been taken by
change of venue from LaSalle County to Kendall,) found for the
Plaintiff, and judgment was entered by the Court.

The Defendant asks for a Writ of Error and Supersedeas from

the Supreme Court.

L

The first error assigned is, thatthe Court below admitted im-
proper evidence on the part of the Plaintiff.

By reference to the Abstract, marginal page 20, it will be seen
that Plaintiff had read in evidence a Patent to E. Dimmick, for
the S.W. fr. qr. 18—83—4, dated Oct. 1st, 1839. The said Dim-
mick was called as a witness, and asked when he purchased from
the T. S. the land described in the Patent, and stated that it was
in 1835, and exception was taken.

This was clearly incompetent, If the Patent did not show the
date of purchase, a certificate of entry Would; and such certificate
is made evidence by the Statute,

1 Purple, Stat. 255, Sec. 8.

Possession of the land might be proved by parol, but the pur-
chase from the United States cogldnot:

Dimmick claiming title through he United States, by convey-
ance made in 1839, is estopped fom getting up title in himself
prior to that time by mere poggessio™

There was but one way by whidh 2° could show that; he pur-
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- chased the lands prior to the date of the Patent, and that by cer-
tificate of purchase,

No purchase of lands can be proved by parol, except under
particular circumstances g resulting trust may be so proven.

Lnos v. Hunter, 4 Gilm., 211.

Marginal page 22.

Dimmick states that he lived on the land up to 1837, (two years
before the date of the Patent,) and worked on the track, and con-
sidered it a public highway.

This was objected to by Defendant, and received by Court.

It is liable to the same objection ; there was no proof that he
owned the land then, except his statement, which wasg incompe-
tent evidence, and of course he eould not dedicate a road on it,
which was all this proof tended to show.

Marginal page 23. Witness Dimmick, In answer to question
of Plaintiff, said “I believe Brown 80t a pre-emption right for
the N.W. frac. qr. of 18—383—4 in 1834,

The pre-emption right of Brown could not be proved in this
way ; and if it could, the pre-emption right woulq not authorize

him to dedicate a highway, certainly not under the title matured
in him, which was not the case.

The proof was further incompetent, as it diq ot tend to show
title.

Dimmick was allowed to state what Brown and Brown’s wife
said about the probability of there being a roaq over it, without
in any way locating the road.

Marginal page 22. ;

Of course the only tendency of this evidence was to mislead
the jury, and induce them to believe that th road was dedicated
over one-quarter by Brown, a0d over the other by Dimmick,
when neither of them are shOWA to haye gyneq the land, and
therefore could not legally make a dedicatiop,

Marginal page 34.

The Court allowed to be ad to the jury , certified copy of
certain papers in the office of the Town Cleyj; o Grand Rapids,
for the puwrrise of showing #% Acteptance by tpq public of the

road in qugstion.
g
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ibed in sai i described therein
> road described in said certified copy was :
'?hg:::i‘on eighteen (18), Town thirty-three; Range ﬁVfi (5), and
:Z(:Ill'oad in complaint as on Sectiofi eighteen, Town thirty-three
four (4). .
(33())} Iigﬁlg-see :he I()aijer did not tend to prove anything whatever,
in regard to the road in question, and ought not to have been

read in evidence.

gin 51. ok
SI-E;GS %11%1)) '.avie in answer to aquestion by Plaintiff’s Counsel
)

re he lived, in 1834, De-

id,— my father bought the land whexe'
silri:ber ”myThis was an attempt to prove title, an.d_ bolsteg uII)) f:he
ztateme;nts of old man Brown and his wife, testified to by Dim

mick, and which were relied upon by Plaintift to show a dedica-

tion of the road. k. '
tlo; need not argue or cite aunthorities to show that this was not

proper proof.

1L
) d to allow the

The third error assigned is, that the Gm:: ; e&;iznine A5 he
witness, Amos Ebersole, called, Wog’ faait
Plaintiff, to be cross examined by the De 3

Abstract marginal page 89, s ionabure of Ditdl

Amos Ebersole, called by Plﬂnhf’ :"ag :E: dif the road de-
Ebersole proven by him, and then :ead b 8 firse i ATL3H
scribed in a paper that had just bee™ od that it was all within
o Tple g dwiW;:en proposed to cross ex-
the limits of said town. Defands 1 516¢ allow hita
amine said witness generally, ut th° Lean

to ;;i t:o‘.vas certily eiror, oss g rule is well established that
)
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where a witness is called, and sworn, and examined at all, the
opposite party has the right to cross examine him generally.

See Phillips on Evidence, page 397.

1 Greenleaf, Sec. 438 et seq.

III.

The 4th error assigned is, that the Court erred in giving to the
jury the Instructions asked by Plaintiff below.

Before discussing the questions arising upon the Instructions,
we call your attention to the facts of the case, in order that the
questions arising upon the Instructions may be more clearly pre-
sented. .

The road in question is claimed to exist by prescription or
dedication, or both.

The only proof of dedication i8 the testimony of Ephraim
Dimmick.

He says, in relation to the N.W. frac. 1 of 18, occupied by old
man Brown, that Brown in 1833 told him there would always be
a road there, and pointed out a place where he intended to plant
an orchard, and said the road would run by it, This was not &
dedication by Brown, because

1st. Brown was not then the OWner of the £; his son says he
purchased it in 1884, and we insist that there is no legal evidence
ghowing that he ever had the title.

od. Tt was not the same road that is claimed, ag will be seen
by reference to the map attached 0 the Record. The old track,
as marked by Dimmick, is designted B. B, B, B,

The road in controversy is marked “Road to Brown’s ford as
laid by Commissioners of ng'hwny 5, Dec’r 3d, 1860.

An inspection of the map will 8Bow that the two roads did not

touch each other but in one spoF where they crossed.
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Dimmick says the conversation took place at Brown’s cabin,
and at that point the road Brown spoke of, and which is marked
on B. B. B., is 525 east of the road sought to be opened.

This is all the proof of a dedication on the N.W. %.

In relation to the S.W. %, Dimmick says—T fixed a place to
cross a rivulet some 15 reds south of my house (the present Gen
tleman house). I repaired the road down through the timber in-
1834 and ’35. I considered it a public road ; had no other idea.”

This is not a dedication of the road in controversy for severa)
reasons:

1st. There is no legal proof that Dimmick owned the land at
that time; the United States conveyed it to him in 1839.

2d. Dimmick was not speaking of the road in controversy.
The road of which he spoke was no part of it on the same ground
as the road claimed, except where the two crossed down near the
river. The road claimed in this suit ends in the timber road, on
a line 150 feet west of Gentleman's Barn.

See Map.

The road spoken of by Dimmick ran under where the barn
now stands.
See testimony of Sam Lewis, Eecord page 46.
Also, Jim Brown, page50-
Ambrose Trumbo, page 1.
Richard Hardin, ** 93
Also testimony of Niles Coleman, Record page 52.

3d. This trial was had in 1863 The barn was builf 16 years
before, and Ambrose Trumbo, pige 51, testifies 1st, to this road
spoken of by Dimmick, and ghows conclusively that it was an
entirely different road from the one claimed.

He then testifies that what | called the cut-off road,” marked
C. C. C. C. C. on the map, began {0 be traveled in ’35.

It will be seen that this roaé’ ;s an entirely different road from
the one sought to be opened, And thats from ?46 till 4 or 5 years
ago, the road by Gentleman’g s 10t traveled by the public.

4th. If any track was gegicated: it was the one marked
B. B. B. B. Gentleman’s hypn 88 placed over that track 16
years ago, and from that timg ¢l the present that track has not
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been used; and from 1845 untj
the barn has been used. e e e
The only proof tending to show an acceptance by the i
,of that old tragx, is the fact that, at one timi, but no}; latef T:E::;
45, there was some travel upon it, thaland then lying unenclosed
?nd common. And that Dimmick, at one time, worked some o
12;;2 1;ods :gu{:)h of what is now claimed to be the south end of tlig
n irecti ‘
En ypublrlzof,ﬁ (.,:1?._ not under the direction, or at the request of
But there was no such dedication as would bi
w1.1ex_1 l.le became the owner. of the land by purcll)xlans(i gszfl%?raf
mick, in 1836. There was no record of imy road there: th :
was no pretence of any notice to Gentleman at the tnne (Iﬁe
purchase that any road had been dedicated to the public. e
3 The only notice which he had was, the implied notice arisin
om the fact that over land lying unenclesed and common, th o
was a traveled track ; this was not sufficient; hotice to, bt e
dedication to the public. b i o e
In Warren v. Jacksonville, 15 I11., 236
the Sup. Ct. says—No inference or con s drawn i
this State against the owner of land lﬁ:}g“;%i;}g b:; h 15
traveled over, to establish an easement in fayor of ﬂj: : ‘;111.1911 E
The testi.mony of Lovejoy, page 40, together ﬁthp& 1(3
mentary evidence on pages 41 and 42, show that th sy
thorities, in 1851, opened a road down to the same f 31 A
same ti.mber road, at a point one-half a mile eagt oxf ;{'0111 e
and this, too, at a time when 2ll the witnesges % h18 m'ad’
Moore road (over which it was 13id) was the maj e
il , in fraveled track
We think that it clearly app¢ars that th icati
?f the roz?d; but even if ty;lerg was, the fen?:? :?Sclllm(g ed:fatl‘i’n
is compla:med of for erecting, Wa8 8o 10 rod’s west of ?111 emn?n
track which is claimed to have éver been dedicateq Edapnd
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Was there a road by preseription?
The first track from the ford was the track marked on map

A.A.A. A, and was traveled exclusively, from 1825 for several

This is called by the witnesses the Mechanicsville road.
See David Pembroke, page 43.

This was the only road traveled in1838; see testimony of James

Alexander, page 45.

If any track up by Gentleman’s barn was traveled between
those times, it had become wholly obliterated in 1838.

The next track spoken of by the witnesses, is the one marked
B. B. B., running up by Gentleman’s barn, and this track may
have been traveled some in ’33,'34, and '35 ; but, according to
Alexander, was not traveled nor distinguishable in 1838.

Abram Trumbo also testifies to the same fact, page 47.

Gentleman fenced up the road marked B. B. B., south of his
barn, in 1840.

See Amos Ebersole, p. 48,

Also, Trumbo, p. 47, Alexander: and Pembroke.
¢ is called the «cut-off track,”

road marked B. B. B. was
See Trumbo, p. 47.

years.

and then the travel went on wha
marked on the map C. C. C. The
not traxeled for 15 years after this.

This cut-off track was used till’47, when it was fenced across
by Jim Brown, and the travel thenwent on the Billy Moore road,
and this continued to be the main yraveled track till 4 or 5 years
ago, when Moore fenced it up, and then, for the.'uery.ﬁ/l'st time,
the travel began to pass over the track claimed in this case, and
surveyed by order of the Road (Commissioners.

See Lovejoy, page 40.

¢ Pembroke, * 45
« Sam. Lewisp 4T
¢ Abram Trumbos page ‘;g
<« Jem Brown LU .
wdmirons TR "4,
¢ Niles Colemals « 52

‘We say this eviden dusively that the road in con-
y co provesg co% 5 years ago. If it is not

troversy was not tra 4 o
y veled at all till immense amount of ev-

proven conclusively, there is certs o

i
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idence tending very strongly to do so, whith will answer our
purpose as well.

It is also shown that when the travel did commence to g0 on
this trac!c, 4 or 5 years ago, Gentleman proclaimed his intention
to shut 1t' up as soon as he was able, and the neighbors, when
they repaired it a little by private labor, first asked Gentleman’s
permission to do so.

In view of the facts above stated, we agk Your attention to the
Instructions.

The 3d TInstcuction for Plaintiff, record page 56, is in direct
contravention with the doctrine of 15 111, 236. {

Warren v. Jacksonville,

The land around this road was lying entirely unenclosed and
common until Gentleman fenced it up, for which fencing this suit
was brought.

That case says—“No inference or conclusion will be drawn in
this State against the owner of land lying unenclosed, which i
traveled over, to establish an easement in favor of the ,ublic %

The last part of the Instruction says:— g d:

“If the jury believe, from the evidence, that the public have

used and traveled upon the road in question for the period of 20
years, without objection from the owners of the land, then the
JUry are warranted in finding an implied congent, op tim part of
the owners of the land, and to raise g Presumption of consent
@nd even of a grant from such 8¢quiescence i such cases.” 4

Either the Instruction or the decision ig pot lavy. .

Szt @leo G bBbWZ: /7%”%‘

A(maZ‘:‘ v Youe /T e 365,
%uﬁ"ka v /fé) born /L /swb—- (e B 2
bamdate. v LAE b e s

MM v p@"?“\ 2% dze 398

Loty  Por &) Qe oy,

Mv7 .r"fa..,é"’* (9 e 63,

89

The 6th Instruction is liable to the very same objection.
The Court refused to qualify those Instructions in accordance

with what we believe to be the law.
The qualification asked is on page 60 of record, and is in the

very words of the decision.
The qualification asked to the 3d Instruction, pp. 60 and 61,

are the law, and should have been given.
Sewnlsn o« Pro ali- 2% g ‘//‘3"_'
e los v Pasfec 23 &~ 398,
Doty o /3 t,‘,«)\‘/\A_ &/ " (WA
Mern- v e &9—» Gy 63 Yy
O Lren— ‘et v Qai Tk A 34
Do on o F ?»J—,fﬁz / { i vy 35
The 7Tth Instruction is not the law, as applied to unenclosed

and common lands, and roads over them needing repairs; and
the qualification, which appears on page 61 of record, ought to
have been given.

Jeo Quadh orites, st @fiet

The 8th Instructiofi is not the law, 88 given.

If an owner of land dedicates aroad to the public, and subse
quently sells the land to g purchaser who has no notice in any
way of such dedication, the purchaser Will not be bound thereby.

The 9th and 10th Instrizctiong conld bave had no effect but to

mislead the jury in thig hio 18W-
y case ag to i g to the ford; two of them

Here were 4 traveleq tracks ]esdi®
ckg
were a mile, none of them worelupon the same ground, and on.ly
touched the track of the roaq . Jsimod where they crossed it.
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It is not the law that, if a man consents that a road may rum
on one side of his house, that therefors the public have a right to-
run the road on the other side of his house; or if he consents.
that a road may run in one place that therefoie the public have.
a right to a road 500 feet distant, as is claimed in this case, mere-
ly because the road starts from the same place, and runs in the
same general direction.

The consideration for giving the right of way may have been
@ particular location of the road, and the value thereof to the
owner of the land.

If Brown gave,a right of way for a road on the east side of his
house, that did not authorize the public to run t1s road in another
Place, 500 feet on the west side of his house, even if such track
followed the same general directfon, points, and general line of
travel.

We admit that the right of Way Would not be defeated by turn-
ing out of the traveled track to avoid obstructions, or temporary
difficulties in the fravel; bub 88 applied to the facts existing in

this case, where all the witnesses agreo thg no two of the trav-

eled tracks occupied the same ground in any part of their length,
and where the divergence is 80 great as shown by the map, the
rule stated in the Instructions 810t the law, Tt will be readily
seen that if this road is established by dedication or prescription
upon this evidence, that either and all of the other 4 traveled
tracks are far moro certainly a0d tonclusively established.
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ion i i his case.
Instruction is not 1aw, as applied to t .
’rgtk: :vzit(lllenlée of the Defendant clearly shows that there was

track where this road was claimed to be, for 9 or 10 years

?ro :838 . that the track was overgrown with brush. Coleman
st:zs that ,he corded wood in it; that he felled a bee t;ee aclxc'ioas
vt their means of observation

i ich lay there for a year; snd . !
- Whl:e]i'taiiy much better than those of the witnesses for the
;f;;:ltiﬂ' gome of whom think there was a traveled track there

))

some portion of the time. .
is is precisely within the case
e 1STII:e GreatyWestern R. R Co.v. Hawks, 25 IiL., 241.

The i duner 3 WW’-WW%;;;-_
Rlanp Cva-ctrr— ~ A-AD an M =

Jnomnay A5 [ia,z—’ dz/M Weove —

iven.
Defendant’s 2d Instruction ought 0 have been g

There was no record evidence of 8 road.ﬂg in relation to a road
Whatever record evidence theré &% 3 d, but only pur-
in Range five, and that did not establish abr:ei; . ormerly estab-
ported to mark out a road claimed £ Izzve Dep. Wondn pI9/¢8
lished. F 70 ,/\.Lv v MM d)/ (“4’7Ltﬂ"roa din Range 4.
The complaint here is in regard 0 # t ought to have been
The 6th Instruction asked by pefendant 00&
given. - 2.3. SLe. 396,
25 du. /53 160, %0 Defendant ought to have
The 16th Instruction asked for bY

been given.
GLOVER, S For Plaintiff in Error,
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ARGUMENT FOR PLAINTIFF IN ERROR.

If the Court will look at the map attached to the Record in
this case, they will observe several lines traced across section
eighteen in different colors. Those linesshow the different tracks
which have at various times been traveled by the public across
said section. I shall carefully examine the testimony of each
witness, and show to which of these several tracks they refer and
endeavor to ascertain the length of time and during which years
each was traveled, and so ascertain whether either of them have.
become public highways by prescription; and also whether either
of them have ever been dedicated for a highway.

L
The heavy black line marked ¢ Road to Brown’s Ford, as laid

by Commissicners of Highways Dec. 8, 1860,” shows the route
now claimed as a public highway by the plaintifi’ below.
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Samuel Milligan, the firgt witness for plaintiff below, testifieq
(Abstract, p. 2,) that he came to the country in 1831 and crossed
. the ford ; thatthe track ran gouth from the river and then branch-
ed in different directions,  Afterward Brown built a cabin there,
and the east end of 4t was some six Jfeet on the track ; then after-
ward the travel went up east of the cabin, (this cabin is shown by
black square near river marked “Brown’s house used to stanﬁ,”)
then bore a little easterly and run up past where Gentleman’s
house now stands (near south end of map and marked Gentle-
man’s House); Ishould think s little west of where his barn is
(barn just north of house and marked Barn”).

There can be no doubt that this evidence refers to the track
laid down upon the map in yellow,

‘Witness further says he didn’t pass there for several years, till
the spring of ’60, and then thought the travel on the bluff was
pretty much in the same place as 1832, dut on #he bottom entirely
different, and the change was made 15 years ago. ‘

In 1832 heard Mrs. Brown say to Richey, “We’ll keep a ho-
tel and make some dimes off of the road.”

This was of course the road deseribed by Milligan as being
traveled then, #he ycllow Uine, and would not of course dedicate
the black line on the other side of the house and 500 feet to the
west of if. And Brown didn’t own the land then, even if the
testimony of James Brown, his son, (Page 19 of Abstract,) is ad-
missible, for he swears that his father purchased the land in 1834
and this conversation was in 1832, :

Witness further states “ that after passing south of Brown’s
house the road forked, and one fork (marked on map in green)
went up west of the ravine and traye] went both ways pgrhaps
ome or two wagons a week. Brown and I worked on ,the track
for our own convenience (this was on the yellow track) several
- cast of the present track. Lve traveled there but very little,
sometimes once or twice a year and; sometimes not at all”

5

Oross-Ezamined.—* About 15 years g, they began to travel
the upper ford on the ripple (the dotted line aeross the river far-
thest to the east); from there the roadbore off toward the east
and went up the bluff.” (This is the Billy Moore road laid down

in blue.)

We have no hesitation in asserting that there is part of the
evidence of this witness that shows the black track to be a high-
way either by prescription or dedication,

The next evidence was a patent to Ephraim Dimmick for S.W,
fr. % of Sec. 18—33—4, dated Oct. 1st, 1839. This is the tract
on which Gentleman’s house and bam stands. The map shows
it to be divided by the timber road running from Ottawa easterly,
laid down in black, and marked “Road to Ottawa as now trav-
elled,” and it was on the north line of this road that the fence
was built by Gentleman which prevented travel from turning off
to the north, and passing down, on the black line to the ford;
and this is the only obstruction shown to have been placed in the
track.

Ephraim Dimmick testified: I am the man named in the
patent; and went to live on the quarter in 1834. Brown had
made a small improvement there in 1833, and I bought him out.
Brown said in speaking of the tract on the bottom, (on the N.W.
%, Sec. 18,) that there would always e a road there, and that it
would run by where he was going to plant an orchard.” This
must of course have been either the yellow or green track, as no
others were there in 1833, when Brown made the statement ; and
that is no dedication by Brown of the black track across the N.W.
% of 18; nor of any track, for this was in 1838, and Brown didn’t
own the lands till 1834.—(See James Brown, page 19 abstract.)

The witness then stated—<¢ T purchased the lands of the United
States, in 1835.”

The patent was dated Qct. 1st, 1839. If it did not show the



date of purchase, a- certificate of purchase is made evidence by
law, and would show it.

1 Purp, Stat., 255, Sec. 8.
And where any record, certificate or paper is made evidence by
statute, it is the best evidence, and parol is inadmissible,
:H. & B. Plank Road v. Brundage, 13 How. Pr., 448.

‘Witness further stated: I crossed the ford in 1833 ; the track
passed east by Brown’s cabin, and then forked. I took the fork
that went west of the ravine (Green track). People going to
South Ottawa took this track; those going off south, went up by
Gentleman’s house. I lived on the S.W. % of Sec. 18, up to
1836 or 1837, and during this time I fixed a place to cross a rivu-
let, some 15 rods south of my house, (at point marked X on yel-
low track.) I also repaired the road down through the timber.
This was in 1834 or ’85. T then considered it a public road ; it
was not in any enclosure I had on the land. I sold the land to
Gentleman. Brown said there would always be a road there, on

account of the ford. The ford crossed the river at the head ot
the igland.

Cross Ezamined.—From 1836 Y 1839, I crossed five or siz
times, and since then not at all.

Witness then, at the request of defendant below, traced on the
map the yellow line, and said that that ling represented the track
from the ford across section 18, as it was travelled in 1833.

So it is evident that all of the acts and statements of Brown
and Dimmick relate solely to the yellow track, which the plain-
tiff’s own witnesses show was the only track east.-of the ravine
at that time; and the yery strongest construction that ought to

el

/

be put upon them is, that they were 9ffer on the part of Brown
and Dimmick to dedicate the ¥ellow g ang 1, other, for a
highway.

In the course of the consideration of the testimony, we shall
geo that this offer was never accepted bythe public.

No prescriptive right is shown by theevidence of Dj i
for he swears he hasn’t passed over themad gince 1839.

Josiah E. Shaw testified :—That he ame to the country in
1828, and knew the ford road- In goingfrom my house (south
west of ford 5 or 6 miles), I passed alog where Gentleman’s
stone: fence now is (south-westerly fromG’s house), and along
down west of where his house and bam is, and so to the ford.
In 1835, the road forked south of Brown’s cabin, and one fork
went up west ot the ravine. (This lastisthe Green fork.)

The loaded teawms went that way. Fortwelve years I didn’t
pass over the road more than once a year, and the last two years
not at all. TFrom 1838 to 1845, I found no obstructions in the
way ; in 1844, we could not ford at all.”

Tt will be observed that the witness does not speak of a single
variation in the road during his directexamination, but when
cross examined, says—

«T crossed the river at the head of theisland, and followed .the
track marked by Dimmick (yellow track). The track was just
east of Brown’s house, and then txwenty years ago it was fenced
up there, and the track went around est of the field, (hg?t red
line on_the bottom, east of Brown’s calin) Fifteen or sixteen
years ago there was more fencing done, 2ad We had to go west of
the field.”

This is the very first mention of any travel west of" Brown’s
field, and subsequent witnesses shoy fhat it 0BlY continued one
year, or two at the longest, and then the travel all yent by th'e
Billy Moore road (laid down on map in blue), and continued there
uninterruptedly for ten years. '
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Witness further stated the place where the old track went down

the bluff, is eight or ten rods east of where the present one comes
down.

According to witness Shaw, then, the yellow track was fenced
across at Brown’s house twenty years ago, and again, fifteen years
ago, and the public sought new lines of travel each time. Does
this look as though the public accepted that yellow line as a pub-
lic highway % There is not the slightest evidence that any other
line was ever offered then by anybody.

Tsaac H. Fredenburgh testified (page 5 abst.) :—<I first trav-
elled the road in 1834, and off and on every year since, except
'49 and ’°50. Used to hunt up that way every fall. Some fifty
rods north of Gentleman’s barn the roads forked, and one went

_ off east of the barn, and one west, and so on around to South

Ottawa.” He evidently refers here to the old yellow line west of
barn, and the part of red line running diagonally from it at the
poiat near the half section line between the N.W. % and S.W. %
of Sec. 18. The map shows that at this point the two tracks ap-
proached each other closely, and when the red track was first
made, in ’40 or 41, both were probably travelled to some extent.

Witness further states:—‘“On the bottom, the track passed
east of Brown’s house, and from there there were tracks travelled
all through the timber. The track east of the house was after-
ward fenced, and the travel went around east of the field, (light
red line east of Brown’s cabin.) After a while, Brown fenced
again, and the travel had to go west of the field.” This is the
same fencing spoken of by Shaw as being 20 & 15 years ago.

Cross Examined—< The track east of the field was more trav-
elled than the one west, and the Billy Moore road (blue track)
was the main travelled track for a long time.”

The Court will gee that there eannot be a highway west of
Brown’s house claimed by prescription, for no travel went that
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- way before the fencing spoken of by Bhaw and Fredenburgh

Jfifteen years ago ; nor can it be claimed by dedication, for the
yellow line east of the house is the only one in existence at the
time of the alleged dedications.

COyrus Shawer testified (abst. page 5):—<T crossed the ford in
the fall of 1830. There was no track thew then ; only an Indian
trail leading off south. There was a log house where Gentle-
man’s house now is, and a small encloswe, and the trail went just -
west of the house. In 1831, as folks cameinto the country, there
got to be quite a track there. I crossed considerably fip to 1835,
since then not much.” :

This testimony is important, as showing that the yellow line
passing as it does close west of Geentleman’s house, i8 rightly lo-
cated, for this. track followed the Indian trail, and the witness
locates that as just west of the house. Hestated that he had not
travelled it since 1835, and don’t know how the present road
compares with the old one.

Ezra Kellogg testified (page 6 of abstract) :—“I crossed the
ford in the fall of 1839, and again in 1842.” He then speaks of
the amount of travel on the road, but does not locate it at all.
T gaw Gentleman, with three or four of his hired men, at work
on the track three or four years ago; they were plowing and

. scraping on the hill.”

Cross Enamined.—* Gentleman had Grain on the bottom, and
a barn on the bluff at that time, and may have been fixing the
track for his own convenience. He could not very well haul his
grain without it. TFrom ’82 to ’40, T didn’t pass over the road at
all, and from ’40 to 53, not more than a dozen times.”

This testimony is important, for if only three or four years ago
this road was in such a condition, that Gentleman couldn’t haul
his grain over it without turning out with three or four of his
hired men to plough and scrape the hill down, it fully corrobo-
rates the testimony of several of the witnesses of defendant be-
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low, who swear that the present track (the black line) was never
traveled until within the ]ast four or five years, and has been
wholly made during that time,

William Moore testified (abstract page 6) :—I have known
the road since 1835. I gaw Gentleman and four or five others
at work on the road four or five years ago; don’s kenow whether 7t
was public work or not.” (This was a lie and he knew it, and it
" ought to damn his testimony.) For many years the weight of
travel went by the upper ford, then east along the river, and up
the bluff on the line between Sections 17 and 18.” (This is the
blue line on the map.) Those that went up by Gentleman’s barn
(only Brown and Gentleman, as all the testimony shows), went
in abouf the same track they now do. ;

“ There was considerable travel there till Gentleman fenced.”
I must say that this is the most sneaking attempt of an interested
witness to swear a road through, that it has ever been my ill for-
tune to meet with.

Cross Exzamined.—The Billy Moore road (blue line) was
travelled six or seven years till I fenced it up, and the weight of
travel went that way ; but the old track was still open ; ’twas all
open land north of the timber road.” (The timber road is the
black line running across the map, from east to west.) ¢ There
have been various roads to the ford. One came in east of Gen-
tleman’s barn, and touched the old track between the barn and
bluff, then bore off east around Brown’s house and field, and en-
tered the ford at the old track. These two points were the only
ones where they came together, and they started from the timber
road, fifty rods apart.” (This is the red line laid down on the
map.) At the time I spoke of secing work done on the road, it
was an undertaking among the neighbors to Jiwt. I asked three
or four to come. A day or o before, I had asked Gentleman
. if we could go there and Jfie avoad. I don’t remember his an-
swer, but he went with us, and while we were fizing ¢, said he
showld shut it up as soon a8 he was able. I heard him say the
same thing two or three different times.

11 o

Now it seems to me that this 'evidence of plaintiff’s own wit-
ness, that we succeeded in wresting from him much against his
will, shows the origin of this road. According to Billy’s own
showing, the travel had all been going by the blue line for many
years, and he fenced it up, and then all at once he becomes ex-
tremely anxious about a road to the ford to take the place of the
one he had fenced off, and therefore went to Gentleman and asked
his permission to fix a road down through his land. Billy him-
gelf invites the neighbors to come and help him, and goes down
to the spot, and Gentleman went with them, and allowed them
to fix a place so that they could get upand down the bluff, but
expressly stated that he should fenceup and stop the travel as
soon as he got able.

This evidence establishes two facts beyond controversy :

1st. That neither the witness Moore, nor any of the neighbors
with him, thought that they or the public had or claimed any
right to a road there (on black line).

2d. That there was no travelled track there at that time, and
this is another circumstance corroborating the testimony of the
defendant’s witnesses, who swear that there never was any travel
there till about five years ago, and that the road has been wholly
made since that time.

Witness Moore further stated :—“that he knew Carter, who
lived in the Brown house on the bottom two or three years; he
built a fence from the west line of Brown’s field to the town line;
there was a gate in it that I went through twice. The fence was
gtanding when Gentleman bought the land, and while this fence
was standing, the main travel went by the Billy Moore road
(blue track).”

~ If the track went west of Brown’s field at a'.ll", when Jim Brown
fenced the bottom, fifteen years ago, this fence of Carter’s went
right across it, and the main travel was going by the Billy Moore
road all the time it was there. And even Billy Moore, who hds'
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guch - strong determination to travel this deserted way, only
P assed throogh the gate twice while it stood there.

H.' G. Templeton testified (abstract. page 8) :—“T travelled the
ford considerably since 1839, It cox.;tmued to be a main travelled
road 1l 18563 there has been considerable travel since. Some
fifteen years 830 I was .warned by Abram Trumbo, who was

path master, to work on the road.” (Trumbo deniss this in #ofo,
abstract page 17.) “We worked where .the track went down
the bluff. There had been many changes in th(} road at different
times. On the bottom we beat around in different places, as
plece after piece Was fenced up. I remember of fences across the
track, and of trees down in the road, and a gate in a fence of

Qarter’s. There was always more or less travel till Gentleman
fenced, last spring (spring of 1861).”

The Court will observe that this witness does not locate any
farticular line of travel, but speaks of the ford generally, and the
travel on it. By ford road, he evidently means all of the differ-
ent tracks that at different times travelled across section 18 ; for

upon being

Cross Examined, he says:—About fifteen years ago, Jim
Brown fenced a large field on the bottom, and the south line of
it ran directly across the track that was then travelled ; the fence
was 50 close under the bluff that we had to go down in a new
place. If a person had taken down the fence, and followed the
old track, he would hawe been travelling in Jim Brown’s field

Jrom the fence to the river.”’

This evidence clearly refers to the fencing off of the travel
upon both the yellow and red tracks from the bluff to the river,
fifteen years ago, and we shall show, by defendant’s witnesses,
that, for ten ‘years from that time, the only track travelled to the
ford was the blue line, except that Brown and Gentleman passed
on foot or horseback between their houses, and perhaps & near
neighbor, like Templeton and Billy Moore, went through t.h"
Carter gate two or three times. I have marked this large Jim
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Brown field, spoken of by Templeton, Fredenburgh and Shaw,
as being made about fifteen years ago (fom 1861), and by Jim
Brown as built in 1847 by him, with areddish Iine sbout the
parallelogram, in order that it may bereadily observed on the
map.

Templeton further stated :—*The SW. corner of this field
was ten rods west of where the old track went down the bluff
(see map), and we had to work a new truck to get down ; there
never had been any travel over this new irack before that time.”

Cam there be any doubt that this black line, from the bluff to
the river, was then, in 1847, travelled for the very first time £

And subsequent testimony will show conclusively that only a
very small part of the travel went there then, and only for a sin-
gle year; and that, from Gentleman’s barn to the bluff, #ke black
Uine was never trawelled till 1856 or 1851,

Templeton further stated :—¢ that twenty years ago he rented
the Brown place on the bottom ; that before that, there had been
two enclosures between which the track passed, and that he joined
the two fields by fencing directly across the track, and the travel
had to go east of this field.” (This field is outlined with an ir-
regular ink line on the map.)

John Shepard testified (abstract page 8) :—“From 38 to 42,
I crossed the ford three or four times a year, and from ’42 to ’48
crossed every week during the fording season. During that time
there was no variation n the travel.”’

I wonder what bad become of the fence that Templeton swears
he put across the track in 1840, (marked on map with irregular
ink line.) And the fence, 8 of plaintiff’s witnesses swear, was
put across the track under the bluff, in 1847, (marked on map
with line,). each of which, plaintiff’s own witnesses swear,
varied the travel so materially that they had to make entire ne
tracks for it. ~

Witness farther states :—“that he didn’t know any thing about

e e ———
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the Billy Moore road (blue track), nor Jim Brown’s fence put
across the track in 1847 ( line). I wentin by Gentleman’s
barn, and down the west side of Brown’s field to the ford.”

Plaintiff’s witness, Templeton, above given, swears that in
1847, when Jim Brown fenced (reddish line), he helped make a
new track to go down west of this fence, and that there never
had been any track there hefore. So if Shepard went there,
from 1838 as he swears, he simply went through the timber, and
dodged about among the trees where there was no track at all,
when he could just as well, and with as great ease and safety,
taken the yellow or red line, whero others did.

Thorn Howland.—*T came into the country in 1844 ; crossed
the ford that year, and went up by the barn. (The barn was
not built till *46 or *47: see Samuel Lewis, page 16 of abstract.)
It went in about the same place as it does now. I never found
any obstructions in it till Carter fenced up in 1856.”

Howland does not, in this direct testimony, locate the track
that was travelled in 1844, when he came, except that it was
about where it is now up by the barn, but he attempts to carry
the idea that it ran from there down west of Brown’s house where
the black line is, for he says, “he never found any obstructions
in it till Carter fenced, in 1856.” And this fence, Templeton
8ays, ‘‘was west of Brown’s field.” :

And it was impossible to get him to state exactly where the
track he first travelled in 1844 was, but, upon being
~ Cross Ezamined, he did say:—“Before Jim Brown fenced,
(this was in 1847, the reddish line,) the best road ran around
east of the field, and the fence shut it off»

So that the line of this “best road? of 1844, as he calls it,
Was probably the yellow line down to Brown’s olq field, (the ink
line,) and then the light red line arounq east of the field to the
ford. I don’t believe the Public forsook this “best road” il

they were obliged to do s0 by Jim Brown’s fence under the bluff
(reddish line). ;
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Patrick Daily testified :—Have kn‘f“’n the Gentleman road
since 1839. (Then it was the yellowlie) gopaee crossed
once a day, and sometimes 1ot .fOI‘ Tonths. T remember the
Carter fence, and gate in it. (This Wasnot on fhe yellow track,
but across the track made by Tompleton gnq others in a new
place, west of the Jim Brown field, fifteen years ago, in 1847.)
Carter came out as I was going throwh: said he wanted to s
if I shut the gate; that his sheep ran off &e.

Cross Examined.—For several yeam the main travel went by
the Billy Moore road, and the crossing was done at the upper
ford (blue line). o

Amos Ebersole (abstract page 9). Witness was shown the
papers set out on pages 9, 10, 11 and 12 of abstract, and testified
to certificate of Town Clerk to the same,

The order of the Commissioners of Highways for Grand Rap-
ids was then read to the jury, thoughobjected to by detendant
as not relating in any way to the road in controversy, as it de-
scribed a road in Range 5 instead of Range 4, where the road
described in the complaint is located.

‘Witness Ebersole was then asked vhether t.he road described
in the report of the survey was in Grnd Rapids, and answered
that it was.

Defendant then desired to cross essmine Ebersole genemllh{;
but the Court would not allow it, and defendant excepted. This
was error. See

Phillips’ Evidence, p. 8-
1 Greenl., sec, 433, et s
Lunday v. Thomgs, 2 Geo-+ 937

. idence
The record should not have been read; 't7as the ozllilytzgl g: ox-
of the facts recited in it, anq could 20t be contradic

i £
Plained by parol, as it was attempted t0 b® by the testimony o
Ebersole.
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The above are all plaintiffy witnesses; and I believe the case
might be left right here, for it geems to me certain that the plain-
tiffs wholly failed to make out a case. They have not shown
that either of the roads laid down on the map has been travelled
for twenty years, and much Jess worked when it necded repairs
ag badly as these difterent tracks did.

It is conclusively shown, by plaintiff’ own witnesses, that no
. part of the black line now claimed, was ever travelled at all be-

fore the building of Jim Brown’s fence, in 1847, and then only
that part from the bluff to the river was travelled, and that by a
very few of the neighbors, and for a single year.

If this position is correct, the black line is not a highway by
prescription, for it takes twenty years to make that out, and
the plaintiff has only shown that the portion of the track from
the bluff to the river was travelled one year, and then forsaken
for the blue track, where the main travel went for ten years;

and five years ago, after Billy Moore had fenced up that track, -

they for the first time commenced going around west of the barn
on the black line, and have made that road since then.

As to dedication, the only dedication contended for is by
Brown and Dimmick, when no tracks were travelled except
the yellow and green ones; and the public never accepted the
offers of dedication, if there were any.

Because the road need repairs, and they didn’t make them,
the -neighbors had to do it.

Because they did net assert any right when Templeton fenced,
twenty years ago.

Nor when Brown fenced in 1847. Nor when Carter fenced
in 1856. \

Because they requested leave of Gentleman to fix a place to
go down west of the Brown field, after Billy Moore fenced up
the blue track. But if there could be any Joubt on the ques-
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tion, I think it is entirely overcome by the it i 5
defendant’s witnesses.

ZLovejoy testified (abstract page 18):—¢T came 4 the country
in 1849 ; crossed the ferry at Ottawa and went to Gentleman’s
house. Two or three days after, I went with Gven‘tleman. to Ot-
tawa in an empty wagon to get my goods. (This was two ve Sk
after Jim Brown fenced his big field, ad shut off the yellow and
red tracks, and I desire the Court toobserve the route taken
from Gentleman’s house to the ford.) Stating from Gentleman’s
house, we went east on the timber road (the east and west black
line) about eighty rods, and then sfruck off north-east to the sec-
tion line (this was on the west forkof blue line) down to the
bluff, then took a bend around easterly, and back to about the
N.E. corner of Section 18, then followed the river bank to the
upper ford. The road we struck intowas called the Billy Moore
road (blue line). I’ve known the ford ever since, and the main
travel went that way until Moore fenced his land on Section 17,
and then we worked a new track along Moore’s west line to the
river, and followed the old track (blue line) from there to the up-
per ford; this continued to be the maintravelled road to the ford
until Nattinger fenced up (S.E. 3 Sec.18) some four or five years
ago, and then the travel commenced to go around by Gentleman’s
barn, and along down west of Brown's house. (The black line
now claimed.) For the first year or twoof this travel, they went
up the river and crossed at the upperford, (small red line just
along the river;) and then fixed the lower ford at the head of the
island, and went where they do I,loﬁr. There was no public travel
west of the Brown house from the fimel came into the country
4l five or siw years ago. I never sawone wagon go that way,
and I crossed the ford wery freguenﬂy- JA f"fque’f”y hunted
through that timber, and would faue séen the track if there had
been . any.”?

o seen by the map, that,
the black line claimeds.m
te taken by the wit-

I suggest to the Court that it will b
from Gentleman’s house to the ford, by
about three-fourths of a mile, while the FU
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ness and Gentleman, with an empty wagon, between the same
points, is at least a mlle gnq three-fourths. And no two sane
men would have taken thig long road if the short one (the black
line claimed) was at that time paesable with an empty wagon.
Can there be any stronger proof that, in 1849, the black line wag
not travelled at all, and was not so that it could be travelled with
an empty wagon ?

Defendant then read a certified copy of an order of the Com-

missioners of Highways of Grand Rapids, dated July 7th, 1850;* ‘

ordering thz_lt a ford road be located and laid out along the east
line of Section 18, and along the river bank to the upper ford,
(substantially on the blue line then travelled.)

Lovejoy further testified, that the road described in the order
was opened down the section line between 17 and 18, and from
there along the river-bank to the upper ford ; that for several
“years the travel went on that line, and that the road was worked
by the public authorities ; that he was path master, and worked
the road as a public highway.

I suggest that here is a very significant fact, bearing on the
question of the acceptance of the alleged dedication of the old
yellow line by Dimmick and Brown, and of the abandonment of
that line by the acquiring of another. For this blue track was
certainly dedicated by Moore, who says he owned the land, knew
that the main travel went on that track for several years, and that
too when he must have known that the public authorities claimed
to have laid it out according to law, and worked it as a public
highway. If he knew these facts, and he did, and suffered the
work and travel, so adverse to his own rights, to continue for ten
years, that would make a dedication of this blue track, and de-
fendant was fully justified in C:himmg a total abandonment of the
old yellow track by the public, if they ever had any right of a
highway there.

David Pembroke testified (abstract page 15):—¢ T came to the
country in 1825, and crossed the ford at the head of island, and
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took the Indian trail that led off Westof the ravine (green track);
continued to travel this track till 1829 There was no other
travelled track at that time. (This isfully corroborative of plain-
tiffs’ witness, Shaver: see abstract page 5 where he says there
was no track up the yellow line in 1830 only an Indian trail,
and that the track began to be madein 1830.) I went away in
1829, and came back in 1832, and took ame track (green track).
I stayed here till 1835, and this continued to be the main trav-
elled track during that time. There may have been a few teams
up by Gentleman’s barn. The settlements were mainly about
South ,Ottawa. (The green track would be much the shortest
route for them.) I went away in 1835, and came back in 1842,
and have heen here ever since.

In 1842, the trawel from the southand east struck across the
present timber road, some fifty rods east of where Gentleman’s
barn now is, and bore north-west through the timber, till they
got fifty or sixty rods north of the barmn, then it bore north-east to -
Nattinger’s line, where it went down the bluff in a little ravine
like, and then bore off north-westerlyto the river, passing east
of Brown’s cabin on the bottom, and crossing the ford at the head
of the island. (This line is the onelaid down on the mapin red.)
TTs was the main travelled track eastof the ravine, and contin-
ued so till Jim Brown jfenced his large field ( lines) in 1847.
The south fence ran close under the bluff, and directly across the
old track, so that the travel could not go down in the old place.
{Plaintiffs’ witnesses, Templeton, Fredenburgh and Shaw, say the
same thing.) A year before this (1846), there had been a new
track broken through near the gection line (blue track), and
some travel had been going that way; and when Brown Jenced,
(in 1847,) 4t all went that way, and continved to do so for eight
or nine years. This was the hest road we ever had to the tord ;
while it was travelled (from 1847 to 1856,) the old track by Gen-
Ueman’s barn was entively forsafen. I passed through the tim-
ber, and noticed that 1t was groyn up to grass and brush.  The
present track (black Une) has only been travelled four or five
years, and has been made during that time.”
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The above is a part of the go-called “negative evidence,” re-
ferred to in plaintiffs’ 12th ingtruction: see abstract page 24.

I consider this evidence of Pembroke’s very important, as
showing the exact line of travel in 1842. By reference to testi-
mony of Amos Ebersole, abstract page 18, it will be seen that in
1840, Gentleman had placed the stone fence across the yellow
track, just south and west of his house, and that is what had sent
the travel off east on the red line, as described by Pembroke.

James Alexander, (abstract page 16).—“I came to the coun-
try in 1836, and knew the ford up to ’48. Zn 1838, I lived on
Green’s Point,” (that is north of Illinois River, and just across
the present Fox River Bridge, in the City of Ottawa,) “and cul-
tivated a field where Gentleman’s house is.” (’Twill be remem-
bered that Dimmick says he rented to Alexander.) “I went
over and back nearly every dayin the year. The ford was near-
ly where it is now (by head of island) ; from there the track
went around east of Brown’s old field (faint red line) and then
bore off west across the mouth of the ravine, and up what is
called Mechanicsville Road (green track); then it forked, one
going to South Ottawa, and one direct south. I took this Me-
chanicsville road and the south fork whenever I went over in a
wagon, but when I went on foot, I followed the trackup towards
the bluff, and then struck up through the timber to where Gen-
tleman’s barn now is (yellow track). I took this when afoot, be-

cause it was shorter, but there Was no track there sufficient for the -

oxen. to jfollow.”

If this is not conclusive that the yellow track was not travelled
in 1838, human testimony is vain. The witness passed from the
ford to Gentleman’s house (Dimmick’s then) every day to his
work, and must have known the road to and fro, and he swears
positively that thére was not & track sufficient for his oxen to fol-
low, but that the green track Was the travelled road. He further
says:—“a few wagons may have gone up that way, but not
enough to make a track.”
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Samuel Lewis (abstract page 16).—T firgt crossed the ford in
1835 from the south, and went back the game way. I was at the
raising of Gentleman’s barn, sixteen years ago (in 1845); 2 was
placed divectly over the old track that I used to travel in 1835.
(This was the yellow track that, according to plaintiffs’ witness,
Shaver, was first broken through in 1831, and was travelled some
for a few years, but In 1838, according to Alexander, did not
show sufficient track for his oxen tofollow.) The year after the
barn was built, Gentleman built a barn-yard fence; that also
crossed the old track of 1835 ; the S.W. corner of it was ten rods
west of the track, and the present track (black line) is still west
of that corner. The people began travelling the Billy Moore
road (blue track) in 1846 or ’47, and- continued to do so till four
or five years ago. The first yearafter they were shut off from
that line, they kept along the timber road, and took an old track
that used to be travelled several years before, (red line desm:ibt?.d
by Pembroke as travelled from 1842 to 1847,) and followed it till
they came to the present track (black line), and then followed
that line down west of Brown’s field to the river ; and then Nat-
tinger ferced his land (which would cut off the red track), and
they began to go around west of Gentleman’s barn.”

This witness agrees with Lovejoy and Pembroke e:FzEctly, and
is a minute description by one of our most reliable cmzens.s, the
late County Treasurer, of the different travelled tracks of his ex-
perience.

Abram Trumbo (abstract page 17).— T have lived in LaSalle
County thirty-one years, within four miles of the ford. The
Mechanicsville road was the first one travelled ; the main track
went that way some years, then people began to get in off south
and struck for Gentleman’s barn, and went to the ford. (Proba-
bly taking yellow track.) ~ Soon Section 20 got.fenced, and they
had to go further east, and struck the old road fifty rods north of
the barn (by taking red line from the south-east). Between this
point {marked O on map, where black, red and yellow tracks
approach very near to each other,) and the barn, it wasn't trav-
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eled for fifteen years. This cutoff track (red line) bore north-
westerly till it struck the old track, some fifty rods north of the
barn, and then went down the bluff thirty rods east of where
the present track does. Peop]e west and south-west took the
Mechanicsville road (green track), and those from east and south-
east took this cut-off (red track). In’47, Jim Brown fenced his
field, and the fence ran across the track just under the bluff, so
that they could not pass there any more, and then they went
around by the Billy Moore road, and the main travel went that
way nine or ten years (blue track). I never called out Temple-
ton to work where he says I did. I was path master one year;
’twas a year or two after Jim Brown fenced, (that would make it
48 or ’49,) and I then called out Templeton to work on the road,
but *twas not on the ford road at all, but on the timber road near
Billy Moore’s. I never had any work done on the ford road ab
au.”

The above is the statement made by old man Trumbo, in his
own way, without a single question being put to him, except a
request that he state what he knew about these different tracks,
and, I have no doubt, is a perfectly reliable history of the travel.

Amos Ebersole (abstract page 18).—“T have lived in Grand
Rapids since 1834 ; for the first seven or eight years after that,
we used to travel the old track by the barn, and passed just east
of Brown’s house on the bottom. (Witness here pointed out the
yellow track.) Then Gentleman fenced his land south of the
timber- road, (the east and west black line,) some twenty years
ago, (that would be in 1841,) and we went diagonally across the
quarter east of Gentleman’s. -About the samo time, Brown’s two
enclosures on the bottom were fenced up together, (plaintiffs’
witness, Templeton, said he did it twenty years ago,) and we
went around east of the field-” (Witness here pointed out on
the map the red track.) And further stated :—¢ This track twas
travelled till Jim Brown fenced his large field. (Brown and
others say this was in 1847.) The south fence went so close un-
der the Lluft] that we eouldn’t get down there, and then the travel
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went by Billy Moore’s (blue track) forping o ton years, Dur-
ing this time, the old track was N0t inuse,  Gonsleman's present

Touse was built over the old track of 1834, T B ol :
- grossed it ; also, Gentleman’s barn ang calf pasture. While the

Moore road (blue track) was in use nine years, the road up by
the barn was disused. T'rees were felled in, it, and there was no
grack there, plis:

The cut-off track (red line) wenfurther east than the old 3 4
track all of the way.

James Brown (abstract page 18). This was a son of old man
Brown, who is claimed to have dedicated a track across the N.W.
1 of 18, in 1833, and he lived right down by the ford in his fath-
er’s log cabin, and must have known where the travel went, and
how long. He eays :—“I crossed the ford before the Sauk war,
(This was in 1832.) In an earlyday, the Mechanicsville road
was the best (green track). The track by the barn was travelled
some (yellow track), Starting from the river, it passed east of
our house, and south to the bluff, at the bottom of which it was
ten rods east of the present track (black line), and on the top of
the bluff five or-six rods east of it.

It ran up directly under where Gentleman's barn 7. Hig
barn-yard and calf pasture are alsoaross @t. I fenced the field
on the bottom in 1847. (Fence shown by reddish line.) Z%e
south line of it was directly across the old track ; the u';est end
eight rods west of the track, and from this point to the rwfzr,,t]te
old (yellow) track went right throughtie field that I made in '47,
and down by the house was at least eihteen rods east of the pres-
ent track.

The present (black) track is two orthree rods WC‘St. of‘ the west
line of the field I fenced in 1847, After I made this fence, the
travel went on the Billy Moore (blne) road.

I lived i the house from 1840 to 1845, and there was no one
$ravelled on the old (yellow) tract exeept Gentle'man and me, a‘nd
occasionally @ mneighbor. Ang quring that tn‘ne there was Mn:)
travel went up west of my field, exet that which t;-()k-guffm;:
chanicsville road (green track). [ worked o the bluff with

SENPRS—
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plefon at the time he speaks of; it was in 47 or *48. Trumbo
was path master that year. T yas-not warned out by him to
work there, but worked out my tax that year on the timber road
near Billy Moore’s. (That is the same place where Trumbo says
he had Templeton work).”

It does seem to me that the testimony of Brown, Lewis, Eber-
gole and Trumbo must end this case, and defeat utterly any claim
of the public to a highway over the black line surveyed by the
Commissioners, for it seems to me to be conclusively shown that
not a foot of it was ever dedicated by anybody. And they have
no prescriptive right, for they have only travelled it four or five
years. And there is further corroborative testimony. '

Ambrose Trumbo (abstract page 19).—“1 crossed the ford in
1830. In 1831, there got to be a track coming in from Ander-
son’s ford on Qovel Creek. (Thisis precisely the same year that
plaintiffs’ witness, Shaver, puts it.) Itran through where Gen-
tleman’s calf pasture is, and descended the bluff twenty rods east
of where the present track does. On the bottom, it went through
the field Jim Brown afterwards made, and east of the house.
(This is the old yellow track.) Twenty years ago, Gentleman
fenced south of the timber road, and ‘stopped the Anderson ford
travel (yellow track going south). The Billy Moore (blue) road
began to be travelled in 1845 or ’46, and was the main travelled
track till four or five years ago-. During that ‘time, the Gentle-
man road was not travelled by the public. The cut-off road (red
line) began to be travelled in 1835. None of the track was on
the same ground as the present (black) track.”

Miles. Coleman (abstract page 20).—“T first knew this ford
sixteen years ago. (This would be 1845.) T came from the
west (along timber road) towards Gentleman’s barn ; they were

just raising it. I could see no track there. I enguired for the "

ford road, and was directed 0 Strike through the brush, and I
‘would come to it. 1 struck i .7""91 west of where they were rais-
ing, and took a north-westerly direction, and came to the (red)
track, thirty to sixty rods from the barn, and followed this track

S

25

to the ford. It went down the bluff, about where the middle of
Jim Brown’s fence was afterwards, snd then bore down to thé
east of Brown’s house. The point where it went down the bluff
was twenty rods east of the west line of Brown’s field.

1 Vived in Brown’s house eighteen months. Went there in 1849,
and, during that time, the main travel went by the Billy Moore
(blue) 7oad. Some few came down the Mechamicsville (green)
road, but there was no travel wp past Gentleman’s barn. That
rack was full of cord wood and brush that I put in .

This is more of the negative evidence referred to in plaintiffs’ X
12th instruction.

Richard Hardin (abstract page 20).—“I came to the country
in 1843, and travelled the cut-off (red) track down to the ford.
Afterwards, the travel went on the Billy Moore (blue) road, and
that was the main travelled road for eight or nine years.”

Jesse Drake (abstract page 20)—“I first knew the ford in
1844, Came in from Anderson’s ford, and took the cut-off (red)
track to the ford. Went back by the Mechanicsville (green)

“track. Jim Brown’s fence was built across the (red) track, so

that we couldn’t go that way any more, and then the travel went -
by the Billy Moore (blue) road.” :

Now having recapitulated all of the evidence, and cornmented
somewhat upon its bearing, and the different tracks referred to in
it, T will endeavor to give a distinct history of each track, so far
s it can be ascertained from the evidence.

The first track that was travelled was the Mechaniesville road,
ag it is called. The river was forded at the head of the island,
and from the south bank of the river the track followed the yel-

- Jow line up east of Brown’s cabin, and then took off westeily on

the green line, and up the bluff west of the ravine.

Pageof -

Abst. :

15  Pembroke travelled it in 1825, when he came into the
country, and continued till 1885.
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17  Abrain Trumbo came into the country in 1830, and says
‘was the first road travelled.

18  James Brown came to the country in 1830 or 1881; says
the same thing.

9  Plaintifie’ witness, Milligan, knew it in 1831.
Ambrose Trumbo travelled it in 1832.

3 Plaintiffs’ witness, Dimmick, travelled it by direction ol
Brown’s, when he came into the country, in 1833.

18  Amos Ebersole travelled it in 1834.
4  Plaintiffs witness, Shaw, says the loaded teams went that
way in 1835.

16 Alexander, who lived north of the river in 1838, and cul*

tivated Dimmick’s, now Gentleman’s, field in that year, and
went from ford to field every day, always travelled it when he
went with his wagon, although it was nearly twice as far as up
through the timber where he went when afoot.

This track was the only travelled track from 1‘825 to 1831.
From 1831 to after 1838, *twas the main travelled track.

From 1841 till '185'4, *twas only travelled by those who came
in west of the township line.

Since 1854, it has scarcely been travelled at all, as all the land
west of town line was then fenced in, and they couldn’t get
through.

This old track of all is no part of it on the same ground as the
(black) track claimed in this action, except where it crosses it.

It does not run between the same points, and of course no pre-
scriptive right to it, or dedication of it, can, by any known rule

of law that I and aware of, enure to the benefit of the track now

claimed.

B
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And yet the 10th instruction given for plaintiffs would certain-
Ly be understood by a jury so that they would turn the travel on
it over to the credit of the claimed (black) track.

The plaintiffs do not claim a road over the ground on which
this first track run, but they do thus seek, by their instruction, to
have the benefit of the travel on it enure to the benefit of
the (black) track they claim.

The second track ever travelled was over the yellow line.

5 Plaintiffs’ witness, Shaver, says in 1830 there was no track:
That there first began to be one in 1831. :

17  Abram Trumbo says none in 1830, but first broke through
in 1831, by the Anderson’s ford fravel from Covell Creek.

19 Ambrose Trumbo. Track tirst made in 1831.
18  James Brown says the same thing,

2 Plaintifts’ witness, Milligan, describes it in 1833, and says
the troops crossed there that year—the year of Sauk war.
The crossing of these troops probably made quite a well defined
track, very likely equal to the green track at that time; but in
’88, when Alexander’s oxen couldn’t follow it, it had got pretty
well grown up, for all this time the great bulk of the travel was

_going by the green track, for the reason, as many witnesses say,

that the settlements were mainly about South Ottawa, and *twas
the shortest and best track.

8  Dimmick lived on it in 1834 and ’35, and left it in 183¢ i

and during this time, plaintifts claim, dedicated it, by work-

ing on it, thinking it was or would be 2 highway, and allowing'

people to travel it. But his testimony is, that in 1833, when he

came to the country, old man Brown pointed out the green track
to him as the best road, and he took that with his family.

5 Fredenburgh travelled the yellow track in 1834,
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6  Billy Moore first travelled it in 1835.
16  Sam Lewis travelled it in 1835.

5  Shaw, plaintifit’ witness, says that both green and yellow
track were travelled in 1885, but that the loaded teams took

the green track.

15  Pembroke was here from 25 to ’82; says no travel on it

to his knowledge during that time, but after he came back,
in 1835, & few teams went up that way, but the great heft went
the green track.

16  Alexander couldn’t find track enough for his oxen to fol-

low during the year 1838, though he went over it nearly
every day on foot, and had to take his wagon around by the old
green track.

8  Templeton and Dick Daily say they went over it in 1839,
but don’t speak of the condition of the track then; they

;nay, and probably did, go on horseback, as Alexander went on
oot

The above is enough, certainly, to determine accurately that
the yellow track was first broken through in 1831, and by the
crossing of the heavy wagons of the soldiers, became a well
marked track in 1882, 80 that, when Dimmick lived on the S-W.
% of 18 in 1834 and 1835, and supposed there was a road there,
and he and Brown fixed it for their own convenience and to make
the travel easier, there was quite a track. But. there can be no

;lrm:;llit that even af that time the main travel went by the green
ack,

Pembroke 8ays it did,

Brown pointed it out to Dimmick as the best one to take.

Shaw says the loaded teams Went over it in preference to the
yellow one in 1835,

Alex&nder 8ays he couldn’t find it in 1838.

f
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The yellow track is the one that Brown and Dimmick dedi-
cated, if they dedicated any, in 1833 and ’84, just after the troops
had got it tolerably well beaten. For there were only two tracks
in existence then: the yellow and the green ones, and Brown
seems to have been talking about the yellow one, and Dimmick
didn’t own any land on any other.

Now suppose they did actually offer to dedicate this yellow
track in 1833, (which they couldn’t do, for neither of them, ac-
cording to their own parol statements, purchased till the sales of
1835,)

Did the Public ever accept the offer ¢

I say they did not, and, in support of this position, will show
that the public travel never took the track at all, and what
there was, grew smaller each year, till in 1838 the track couldn’t
be found by Alexander; and while it was visible, the main travel
went by the old green track. I have already called attention to
the evidence of this fact.

And now I will show that the entire yellow line of travel was
forsaken in 1841 for the 7¢d line, and continued to go there until
1847, and that the yellow line has never been resumed.

This red line is the third track.

18  Amos Ebersole says twenty years ago (1841), Gentleman

fenced his land south of the timber road, and we went diag-
onally across the quarter east. About the same time, Brown’s
two old cnclosures on the bottom were joined by a fence, and we
went around east of that field, and the witness then pointed ont
the red line as the track.

8  Plaintiffs’ witness, Templeton, eays hLe did the feicing for
.Broen twenty years ago (1841), and that drove the travel
east of the enclosure. g

15  Pembroke says he went away in 1835, and came back in
1842, and then the travel teok this red line, and he describes

e et et A e g —— o —
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the place where the frack went dowa the bluff, as in a little fa-
vine that made the descent easy. ‘

I will here suggest that *twas the steep asceut of the bluff on

. the old yellow track that was the great cause of the small travel

on it; for this red track that went down the little ravine, soon got
to be a well travelled route, and all the travel south and cast
went that way, while the west and south-west still held to the old
green track.

20  Hardin came to the country in 1843, and says the red
line was the travelled track then.

20  Drake says he first knew the ford in 1844, and it went
that way then,

20  'Coleman says he came into the country in 1845, along the
timber road from the west, and found them raising Gentle-
man’s barn; enquired for the ford road, and was directed to
strike N.W. through the timber. He did so, and found the red
track, and says there was no track west of that at that time.

18  Amos Ebersole,

16  Samuel Lewis,

18  James Brown,

20  Richard Harden, and
15 . Pembroke,

All say they knew the old yellow track, and had travelled it,
and that Gentleman’s barn was built divectly across it in 1845.

Also, that his barn-yurd and calf pasture fences were directly
aoross it.

I think then that I have established conclusively that in 1841,
the old yellow track was fenced across by Gentleman, just south
of the timber road and by Templeton, the tenant of Brown, on

<\
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the bottom, and that the public mide no claim whatever of any
right to travel it, either by prescrijtion or dedication, but sought
out a new route on the red line. Itdoes seem to me that even
if there was an offer to dedicate the yellow line, the proof is en-
tirely sufficient to show that the ofer was never accepted, and: if
not, of course the dedication never became perfect, and it never
became a highway in that way.

. We have also shown that it wasfirst travelled in 1830, and the
travel wholly ceased in 1841, continning only eleven years.—
Hence ’twas not a road by prescription.

On the third track, or red ling as we have shown, the travel
commenced in 1841, and that different witnesses travelled it dur-
ing each of the years 1842, 18431844, 1845 and 1846, and will
refer to the testimony of

Jim Brown, Absiract page 18.

Amos Ebersole, " « 18.
Jesse Drale, w o« 20,
Abram Trumbo, * ¢ 17.
Samuel Lewts, * ¢ 1T.
D. Pembroke, * ¢ 15.
Templeton, o &

Who all state that Jim Brown’s fence, built in 1847, cut directly
across this old track, just under the bluff, so that they could not
o down there, and that from that time the travel all went by the
Billy Moore (blue) road for nineor ten years, and the old routes
through Gentleman’s quarter section were entirely forsaken.

This red track is not claimed o have been dedicated by any-
body, for ’twas not in existence at the time they say Brown and
Dimmick made the dedications.

"T'was not a highway by preseription; for 'twas only travelled
from 1841 to 1847, a period of six years-

The 10th instruction given for the plaintiff, to which attention
has already been called, would fully authorize the jury to add
the travel on the yellow track from 1831 to 1841, and the travel
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on the red track from 41 to 247, making on both only sixteen
years, together, and let both enure to the benefit of the present
(black) track, which is different from each of the others, and has
only been travelled for the last four or five years. And this too,
when there is a gap of nine or ten years between the travel ort
the yellow and red, and that on the black track, during which
time still another track (the blue one) was being travelled.

The fourth track was the blue one, which was first travelled in
1846, and became the main and only travelled track in 1847, and
continued so for nine or ten years. See

Jim Brown, Abstract page 18.

Amos Ebersole, « « 18.

Jesse Drale, “ « 20,

Abram Trumbo, « « 17,

Samuel Lewts, ¢«  « 1IT.

D. Pembroke, * +% 15,
And others, who tell the same story. And especially of Miles
Coleman, who felled and corded wood in the old track in 1849
and ’50 : abstract page 20. And of Lovejoy, who came into the
country in 1849, and in going with Gentleman from his house to
the ford with an empty wagon, went a mile and three-fourths
around by the blue track, when, if the red or yellow track had
been vpen, could have reached the same ford by three-fourths of
a mile travel.

1 then assert, with perfect conjidence, that from 1841, for a
period of mine to ten years, that s, up to' 1856 or *57, or only
Jour to five years before this swit was brought, this blue track was
gz lZi,,Ly track to the ford, and that all others were entirely aban-

Fifth and last, the black track, or the one now claimed.

This track was never travelled until after the blue track was
fenced up, some four or five Years ago, and has been entirely
made during that time.

David Pembroke, abstract page 16, says so, and gives, among
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other means of knowledge, that duing the time the blue track
was in use, he passed through the timber where the old tracks
(yellow and red) were, and found them grown up with grass and
braush.

James .Alexander, abstract page 16’ BRYS there was ﬁo travei

‘west of Brown’s house from 18380 1848,

Samuel Lewis, abstract page 17,says the barn was built across
the yellow track in 1845, and twoor three years after, the calf
pasture built across the red track;and that, during this time, the
blue track accommodated all the travel.

Abram Trumbo, abstract page 17, says during fifteen fifteen
years, there was no travel past thebarn. This fifteen years in-
cludes the time the red and blue fracks were travelled.

Amos Ebersole, abstract page 18,says the blue track was trav-
elled nine or ten years after 1847 and that the old track up the
bluff was not in use; that trees were felled in it, and there was
no track there.

James Brown, abstract page 18, who lived in the old house on
the bottom most of the time up to 1853, says the barn was built
across the yellow track of 1831 ; also the barn yard and calf pas-
ture. That, in 1847, he fenced across the old tracks, and, from
that time for nine or ten years, all the travel went the blue track;
and that ’46 to 1853, there was noone travelled the old track but
Gentleman and him, and that there was no travel west of his
house. ;

Ambrose Trumbo, abstract page 19, 53y8 the same thing.

Miles Coleman, abstract page 20, says that in 1849 and ’50, he
felled a bee tree across the tracl, and corded wood in it, and that
it was not passable during that time.

Ri;:hard Hardin says the same.
Jesse Drake says the same.



34

' Lovejoy, abstract page 13, says that in 1849 they could n’t get
through from Gent.’s house to the ford with an empty wagon, ex:
cept by going around the blue track.

- And all there is to contradict this is, that Billy Moore, Thorne
Howland and Templeton say they think they went through that
* way every year during that time. I submit that, if three neigh-
bors did manage to get through there once a year, while the
whole public travel went the blue track, that no inference or pre-
sumption will be drawn from these occdsional passages over open
and nnenclosed lands, as against the rights of the owner.

The dates of travel on the different tracks, then, stand as fol-
lows :— /

.Green Track was the only road from 1825 to 1831; the main
road from 1831 to 1840; the road for west and south west travel
from 1841 to 1854, and then became disused.

The Yellow Track was opened in 1830 ; troops crossed in 1832,
and made a plain track, that was travelled somewhat until 1841
in 1841, the travel ceased upon it entirely, being fenced across by
Brown’s tenant at north end, and by Gentleman at south end.

The Red Track, in 1841, was first broken through, and was,
up to 1847, the only travelled track west of ravine.

The Blue Track was opened in 1846, gnd from 1847 to 1856-7
was the only travelled track west of ravine.

The Black Track first travelled in 18567, and from then till
‘twas shut up in 1861, and made during that time.

Treating the facts above stated with regard to each of said
tracks as true, are the plaintiffs’ instructions the Law?

The 2d instruction, abstract page 22, was erroneous, as tefiding
to mislead the jury. All of plaintiff’ evidence was a studious
attempt to mix up the travel on the different tracks, and let all
enure to the benefit of the last one claimed, and so make out the
twenty years’ travel.
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And taken in connection with the 32 instruction, is certainly

- not the law. -

The 3d instruction charges that if the public used and travelled
the road in question for the period of twenty years, without ob-
jection from the owners, then the consent of the owner, and even
a grant, would be implied.

I insist that the above is not the law, and that this very ques-
tion has been decided in Warren v. Jucksonville, 15 Tll., 236,
where this Court say: “No inference or conclusion will be drawn
in this State against the owner of land lying unenclosed, which
is travelled over, to establish an easement in favor of the public.”

And as the qualification asked to the 2d, 3d, 4th, 6th and 9th
instructions embodied this very idea, almost in the words of the
Court, it ought to have been given. 'Twill be found at the foot
of page 24 of abstract.

See also, on this question, .
il Colvin v. Bennett, 17 Wend., 564.

Hart v. Vose, 19 Wend., 365.
Curtis v. Kessler, 14 Barbd., 523.
Pearsall v. Post, 20 Wend , 121.
Marcy v. Taylor, 19 Iil., 634.
Danzels v. People, 21 1., 442.
Martin v. Peopls, 23 I11., 395.

Then, too, each of the above instructions would lead the jury
to suppose that the owner must stand in the way, and actually
tell every man that attempted to pass that he could not go thro’,
or else he would be presumed to consent to their travelling on
the land as a public highway, and ignores entirely the emphatic
and cffective objection made by Gentleman and Brown b oth, in
1841, when they fenced oft both ends of the track and of Gen-
tleman, when in 1845 he placed hisbarn in it; and of Jim Brown'
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in 1847, when he fenced aer?)ss, and completely shut it off'; and
of Carter, in 1856, when he fenced still further west; and of
Gentleman, when he told the neighbors that they might go thro’
till he got able to fence.

The same qualification was agked to the 5th and 6th instruc-
tions on the subject of dedications, and should have been given.
The instructions are on pages 22 and 23 of abstract.

The 7th instruction, abstract page 22, is not the law.

Mere travel over a track is not a sufficient evidence of an ac-
ceptance of an offer of dedication, especially where that travel is
exceedingly sparse, as was the case with this yellow track, the

only one ever offered to be dedicated, and more especially where

the road needed repairs to make it passable at all.

In such cases, unless the anthorities repair, the proof of ac-
ceptance would be insufficient.

And on page 25 of abstract, will be found qualifications asked
to plaintiffs’ 3d and 7th instructions, embodying this very idea;
it is as follows: :

&
“But if the jury believe from the evidence that the route in
question was over open and unenclosed lands, and such route
needed repairs, and such repairs were not made by the public au-
thorities when so needed, as they were on other roads in the
vicinity, thls is a circumstance to be considered by the jury in
determining whether the public claimed to travel over the route,
adversely to the rights of the owners.”

This was refused by the Cowrt, and we insist it is the law.

In Proctor v. Lewiston, 27 TlL, 418, Walker, J. says:— The
evidence on this point (of repairs) shows, that from the nature of
the ground it was never required, and the law will not require a
useless act. Had it been necessury and never repaired, that Jact
with others would hawe been Proper for the consideration of the
Jury, in determining whether i@ was regarded by those having

87

charge of the highways as a publicuy, On a question of ded-
deation or prescription, it might b6 inpoptyns, :

The qualification is exactly with thi case, and should have
been given.

In' Martin v. People, 23 111, 39, Walker, J. says:—“If the
nse of the way was only oceasionaland the authorities did not
exercise any control over it, and faild to repair it when repairs
were needed, as they did other ruds in the vicinity, the jury

would have been fully justified in finding for the defendant
below.”

In Daniels v. The Poople, 21 TIL 449, Walker, J. says :—“ Ev-
idence of a dedication by the owner of the soil, and an accept-
ance by the public, and 4ts use, by travel, as lighway, and re-
Dairs made by the proper awthoritis, establishes its existence,”

In Marcy v. Taylor, 19 11, 637, Walker, J. says :— Accept-
ance (of a dedication) may be shown by the user of the public
by travel, or the acts of the public officers in repairing it up.
But it cannot be essential that they repair, for ¢ might never
need it.”

This road did need them badly, ss their.own witnesses swear.

See-also Alvord y. Ashley, 1T 1., 863.
Dimon y. The People, 1T L., 416.

I venture to say that no case canbe found in the books, where
a road needed repairs year after year, as these roads did, and
those repairs were never made by the public authorities, although
other roads in the vicinity -were, but what this fact has been
deemed an important circumstance to go to the jury, and be con-
sidered by them in determining a question of prescription or
dedication.

But the Court below, by its instructions given for plaintiff, and
the refusal of the qualifications agked by defendant to the 3d gnd
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7th instructions, took the consideration of this question entirely

from the jury.

The 8th instruction, abstract page 23, would, perhaps, be the
law, if the word “subsequent” should be inserted before “act
or declaration,” in the next the last line; but eyen then, I think,
it would be too broad. 3 e .

The 9th instroction, abstract pdge 93, is not the law, and is
carefully contrived to mislead the jury.

The plaintiff well knew that no one of the tracks laid down on
the plat had been travelled without interruption for twenty years,
and that it could not be made so to appear from the evidence.

He also knew that the only track upon which there was any pre-

tence of dedication, was the yellow one, no part of which was on
the same ground as the one claimed to have been obstructed.
And this instruction was contrived to enable the jury to give this
last (black) track the benefit of the travel on all the rest.

T admit the law to be, that where a public highway already
exists, the right of the public will not be lost, and no abandon-
ment can be claimed because the actual travelled track may vary
slightly from the legal line to avoid obstacles, so long as the route
is substantially upon the legal line.

And so, too, where an immature claim is in the course of ri-
pening to an easement, some transient and unimportant variation
in the line of travel, such as detows around a slough or stump,
would not operate against the claim of the easement.

But where the route is essentially a different one, making a -
new track the entire distance, and the cause is not some natural

obstacle, but an impassible barrier, life o Jence or barn erected
by the owner of the soil direcly wpon and across the track, then
the travel on one route cannot enure to the benefit of the others.

The instruction, as given, would authorize the jury to il

1st.—The travel on the yellow track, 1831 to 1841, tén years.

~t

80
2d.—The travel on thered track, on entirely different Agrounda

terminating fifty rods east of the yellow one, from 1841 to 1847,

gix years. .

3d.—The travel on-the blue track, nearly three-fourths of 2
mile to the east, from 1847 to 1856-7, nine to ten years.

4th.—The travel on the black or present traclk, from 1856-7 to

the obstruction, four to five years.

And the jury were actually forced to do this, in order to render -

the verdict, for the yellow and red together were only travelled
from ’31 t0’47, sixteen years, and then came a break of ten years
that the blue track was travelled, before the travel came to the

present line. And so if the blue line is left out, the twenty years
of uninterrupted travel cannot be made out at all.

The instruction is not the law, upon a question of dedication.

If Brown offered them the yellow line, and they did not chooso '

to take it, they would not be authorized to take the red or the
black line, The fact that he gaye them a track east of his house
would not give them any rights whatever on the west side, sim-
ply because both tracks came from the same ford, and both led
oft southerly.  istes

The consideration of giving any route (if ’twas given), may
have been its particular location. ~ :

The 10th instruction, abstract page 23, is subject to the sam
objections as the 9th. . o

The 11th instruction ought not to have been given, as it could '

only tend to mislead the jury, when really it was not applicable
to the facts of the case.

The proof shows that the route by the barn was not opened
till 1831, and that this obstruction of Gentleman’s was put in in
January, 1861, making twenty-nine years in all.

Now if the condition of the instruction was true, that the route
\was not travelled for from nine to fifteen years, of course ¢ could



10

not possibly kuwe become @ Kighway by prescription prior to the
non-use, 08 18 supposed in the ingtretion.

The 12th instruction was not the law. It could only have been
intended to give the evidence of Billy Moore, Templeton, and
Thorne Howland, who each stated that they thought they had
travelled down the old track every year the Billy Moore road
was in use, more weight than the evidence of Coleman, who
said he knew there was no trayal there, for he lived in the Brown

+house in ’49 and °50, and felled a tree across the track, and cord-
ed wood in it} and Amos Ebersole and Pembroke, who each said
they passed throtigh the timber and across the old track frequent-
ly during ‘that time, and found it grown up to grass and brush ;

and of Jim Brown, who lived in his father’s old house from 469

to ’53, and says 1o one but Gentleman and he, and occasionally

a neighbor, passed over it. Also of Lewis, Trumbo, Lovejoy,
and Hardin, who all say ’twas abandoned.

It comes directly within the case The Great Western R. B.
Co. v. Hawks, 25 T1l., 241.

The ‘defendant’s 2d instruction should have been given. Ab-
stract page 22.

14

1st.—Becanse the only record evidence with Tegard toany road
was an order of location for a road in Range jive, and the com-
plaint charged this road to be in Range four.
- 2d.—Because if the record had related to Ran
of five, it would not have legally established the road as a public
highway, but only have marked out what was claimed to have
been formerly established, and if the claim didy’
good, the marking out of the route claimed would

24 Wendell, 491

ge four instead

t prove to be
n’t help it,

The 6th instruction is the law, and should have been given as
asked by defendant. Abstract page 26.

15 Illinots, 236.

23 « 895

25 ¢ 153,

i

41

The 10th instraction asked by defgndant is the law.- Abstract
page 27.

It cannot be denied that, if the yellow route was offered to the
public in 1833 or ’34, and that afterward, Gentleman fenced the
route up at one end, and Brown at the other, and these two fenf:es
remained there for twenty years thereafter, and the public during
that time made no attempt to use or control the rou?e, or travel
on it, that would work an abandonment of the r?ute, if they ever
had a right to it; and certainly evidence sufficient to show an
abandonment ought to be sufficient to show a non-acceptance.

The 6th instruction, abstract page 29, is the law, and should

phave been given.

Lewiston v. Proctor, 27 111,, 419.
Dimon v. The People, 17 Iil., 416.

I have considered at considerable lengﬂ} the diﬂ'ere.nt q‘uest,long
presented in the record, both upon the .evxdence and mstructxons.,
and have only further to suggest that, if under the -la.ws ot: dedi-
cation or preseription, cither of the tracks across said Section 1.8
have become a public highway, then, under the same law, this
ovidence will establish every one of the tracks as a hlgl}way, na
all of the defendant’s property be tak.en from hxm. WlthO}lt one
ginele cent compensation therefor, for it would be lppossxble o
fen:::e any ten acres together.

8 is one of immense imp0rtanc? pfacuniarily to Gentle-

;Bnh 1;0(%115; minor importance to the plaintiff, who, as the proof

glov;s is secured by the appropriation made by the Town, from
all Hal,)ﬂity even. for costs. |

If the road is established, it will run through the defgndanPas
land for three-fourths of a mile, and force him to keep up a mile
;EI o half of fence without any compensation whatever.

ublic need a road to this ford, they can apply to the
If:ll :ﬁgunal, who can lay out the road, assess the damages
E;:lzed thereby, and ‘pay them over to defendant, and open the
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road. And it is not, as suggested by Counsel of defendant in er-
Ior, 8 questiqn.whqther the approach to this ancient fprd shall be
“closed, but a question whether the cost of the land for this road,
and of maintaining the fences on both sides of it, shall be divided
among the public generally, who are benefitted by it, or shall all
be saddled upon: the plaintiff in error, who does not need the
road, and is in no wise benefitted, but greatly injured by it.

I feel confident that unless it shall appear from the law and the
evidence that the public have shown a clear and certain.xight to
a highway over the land in question, that this case will be re-
versed: And, in this conneetion, will suggest that it is absolutely
certain that the fence built by Gentleman, Jan. 17th, 1860, from
the corner of his barn-yard westerly across this black track, did
not cross or obstruct the old, yellow line claimed to be dedicated,
and if any route can be a public highway, it must be that one.
If the variations in trayel shall be thought not to be wide enough
to prevent its enuring to the benefit of the old track, and thereby
that track has become a highway by prescription, then I say that
track was not obstructed within eighteen months prior to the
bringing of this suit, and the plaintiff is not entitled to recover.

It is stated by Counsel for defendant in error, in their brief,
that Gentleman has fenced up the Mechanicsville road (green
track). That is not true; but, on the contrary, the proof does
show that since Gentleman fenced across the black line, the travel
has again sought the old green track, and followed it thro’ Ford’s
land to the river, and that it was open and travelled at the time
this suit was tried below. So that all the hue and-cry about Gen-
tleman’s fencing up the last road to the ford is not true, and is
only raised here to prejudice the rights of the plaintiff in error.
And though it was used with marked success upon the jury be-
low, I have no fears of its undue influence here, where law and
reason will be applied to the determination of the questions pre-
sented. - - ' .
. GEO. C. CAMPBELL,

For Pliff, in Error.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 18683,

WILLIAM GENTLEMAN

8. . wor
LEWI8 SOULE, who sues for himself as} Zrror to Kendall.
well as the County of La Salle. J

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

This was an action of debt, brought under the following statute, viz:

Amendment to Chapter XCILI. Revised Statutes, 1845. ]
[Sess. Laws, June 22, 1852, p. 176.]

See. 1. That if any person or persons shall obstruct any public road,
in the manner provided in section sixteen of the Act to which this is an
amendment, the penalty provided for in said section may be recovered
cither by an indictment or in an action of debt, before any Justice of
the Peace of the county in which the offence was committed; which f

* action may be brought in the name of, and upon the complaint or infor-
mation of, any person who may complain, one-half to the informer, the
other half to the use of the counfy.

1
Scates Stat. p. 574.

It was tried one whole week before Abner A. Fisher, Esq., Justice of
the Peace, who found against Gentleman, He appealed to the Cirenit
Court o' La Salle county,

and, on account of prejudice which he swore
the people had, [certainly not against him Personally, but in favor of
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the road,] a change of venue was taken to Kendall county, where a
Jjury, after a whole week’s patient trial, found again against him, and he
comes here by writ of error, asking a reversal. :

We shall take up the errors assigned in order.

The first error assigned by the plaintiff in error is, that the Court be-
"low erred in admitting improper evidence ; and to sustain this assign-
ment, he relies upon the questions put to the witnesses, Ephraim Dim-
mick and James Brown, Jr., in regard to the time the land, over which
the road in dispute runs, was purchased trom the United States.

They were upon mere collateral matters.  When the different public
land sales took place are matters of history.

The questions were proper to fix the precise time when possession was
taken of the land. The proofs showed that Dimmick bought whatever
right old man Brown had, with the improvements he had made on sec-
tion 18, in 1833, and atterwards sold this to Gentleman, the plaintiff in
error, and that Gentleman also derived his title to section 7 afterwards
from the heirs of old man Brown, under and by virtue of whatever
right he had under the United States.

The proot shows that, in 1833, old man Brown was in the actual pos-
session of both the tracts over which the road in controversy runs, and
had made improvements on the same, claiming to own the land.
So far as the question of dedication is concerned, it is wholly immate-
rial as to whether Brown had a perfect patent title to these tracts, or
had only a pre-emption right, by his possession and improvements, or
had the bare possession claiming ownership. It there was a dedication
either by Brown or Dimmick, or both, and both of them, or either of
them, made a good dedication, it wonld be binding on Gentleman, who
acquired his title through them, everi although at the time of the dedi-
cation. their title may not have been complete, it it becaume perfect
afterwards. It will hardly be contended that it is necessary, in order fo
malke a dedication good, that the party dedicating must have the perfect
title to land at the time of the dedication, if a perfect title is acquired
afterwards. It A. owns a quarter section, holding it by a patent title,
and B. is in the bare possession of an adjoining quarter section, without
any title, facing upon a public road, and there is no way for A. to reach
the public road except over the tract in possession of B.; in this con-
dition of affairs B. gives A. a right of private way over his land, and B-
the next year afterwards acquires a title to his tract by a patent from the

"
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United States, it will hardly be claimed that the after acquired title will
not enure to support the previous dedication.

Now if, in 1832, Brown being in possession of these lands und. having
improved them, claiming ownership, when asked by Richey, in the
presence of the witness, S. Milligan, “What in the name of sense you
are going to stay here for?” and his wife replied, without any contradic-
tion from Brown himself, *“ Ok, we'll keep a hotel and make some dimes
off' the road.” evidently referring to this road which the United States
troops passed over in that year, and which Milligan swears *“was as
much traveled on as any road in the country ;” if Brown told Dimmick
in 1833, as Dimmick swears he did, “in speaking of the bottom tract,
[scc. 7,] that there would always be a road there, and pointed out a patch
where he intended to plari an orchard, and said the road would run by
at,” it Brown, in 1834, told Dimmick, “while he was talking with
Brown at his house, and Brown said there would always be a road there
on account of the ford;” if, in 1834, Dimmick bought from Brown
whatever right he had to section 18, as he swears he did, and afterwards
bought from the United States at the land sales of 1835, and Dimmick
and Brown worked the road in 1834, or 1835, between their houses
[Brown having bought the tract on scction 7 at the land sales in 1834] ;
and Dimmick in the same years fixed a crossing over a rivulet near his
house, [where Gentleman’s house now stands,] and repaired this road
also in the srme years through the timber; .it, we say, all these facts,
coupled with the further testimony of Dimmick, “T considered it a pub-
lic road in 1334 and 1835,” [after he bought at the land sales from the
United States;] *“I had no other idea; I afterwards sold the land to
Gentleman ; I regarded the land as a public highway ; I supposed
when I worked the tract south of my house that there was a public
highway there, and worked on it to make it easier,”—do not amount to
a dedication by both Brown and Dimmick of the respective tracts, then
we fail to discern what makes a dedication. A distinet ntention tu
dedicate is clearly shown on the part of both of them.

They were the grantors of Gentleman, and all the proof's in the case
showing that the public had made an acceptance of the dedication by
public travel long before Gentleman bought, it is binding on him.

II,

No point is made on the sccond error assigned.
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The third error assigned by the plaintiff’ in error is, that the Court
below refused to permit bim to cross-examine the witness, Amos Eber-
sole, generally.

The retusal was proper. As the general course of the examination of
witnesses is subject to the discretion of the judge, it is not easy to es-
tablish a rule which shall do more than guide, without imperatively con-
trolling the exercise of that discretion ; and this Court will not give
countenance to an assignment ot error on that ground, unless the Court
can clearly see that the judge below has so abused that discretion as to
deprive the other party of some substantial right.

In this casc it was distinetly announced that the witness, Amos Eber-
sole, was only called preléminary to the offering in evidence of the order
and proceedings of the comnmissioner of highways, causing the road in
dispuate “ to be ascertained, described and entered of record in the Town
‘Clerk’s office, as a road which had been used for twenty years.”

The witness then swore to the signature ot Daniel Ebersole, the Town
Clerk, to a certified copy of said order and proceedings. The plaintiff
below then offered the same in evidence; whereupon the defendant
below objected to the same going to the jury, on the ground that the
road described in, the complaint was over lands in range fowr, whereas,
this evidence related to range five. Dut the paper showed the road to
be in Grand Rapids, in La Salle County, by the heading. Still it might
have left it in doubt, but it was competent to show that the road describ-
ed in the order was in Grand Rapids. The Court would take notice
judicially that the Town of Grand Rapids was in range four, and so the
objection would be obviated. Hence the witness was properly asked the
question whether the road described was in the Town of Grand Rapids.
This was only preliminary to the introduetion of the paper, and did not
make him a general witness, so as to give the defendant below the
right of cross-examination generally. If this question and answer were

both stricken out, the record itselt showed the road to be in range four,
as we shall hereafter show.

i 1v.

No objection is made in the Court here, nor was in the Court below, to
the plaintifi’s first instruction.

The plaintiff’ in crror asked the Court to quality our 2d instruction.

-
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This instruction is based on prescription, and lays down the law cor-
rectly.

The Court purposely retused to quality it, as' asked by plaintiff’ in
error.

He asked the Court to quality it as follows: ¢ But where lands are
lying open and undivided, no presumption in favor of a road can arise
from mere travel by the public, until circumstances induce owners to in-
close ; and the consent ot the-owner cannot be implied under such ecir-
cumstances, simply because such travel is unobjected to.”

In support of this doctrine, he relies on Warren ws. Jacksonville, 15
Ill. 236, and his briet shows him to be perfectly chronic in regard to
that case.

We shall have occasion, when we .come to examine our instructions
upon the subject of dedication, to examine the force of these remarks
by this Court in the 14th Ill. 236, but will simply content ourselves now
with calling the attention of the Court, in this connection, to- the fact,
that the case there was a pure case of dedication and not of prescription,
and so the qualification asked had no application to prescription.

This instruction of ours lays dowu the broad doctrine of prescription
to be, that where the public have used and travelled a road as a publice
road for 20 years, without interruption, not under permission from the
owner of the land. but adversely and exclusively, and under a claim of
right to do so, with the knowledge of the owner, and without objection,
the owner being in a position to object, affords a conclusive presnumption
that such road is a legal public road existing by prescription.

Greenleaf, where this head of law is treated at large, says:

“In the United States, grants have been very freely presumed upon
proof of an adverse, exclnsive and wninterrupted enjoyment for twenty
years. By the weight of authority, as well as the preponderance of
opinion, it may be stated as the general principle of American law, that
such an enjoyment of an incorporeal hereditament affords a conclusive
presumption of a grant or a 1ight, as the case may be ; which is to be
applied as a prasumptio juris et de jure, wherever by possibility a right
way be acquired in any manner known to the law.”

2 Greenleafs' Evi. sec. 539.

Again he says: * In other cases the common consent, by which this
elass of legal presumptions is established, is declared through the medinm
of the judicial tribunals, it being the Common Law of the land : hoth
being alike respected as aathoritative declarations of an i mperative rule

—_
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of law, against the operations ot which no averment or evidenco is re-

ceived. Thus, an uninterrupted enjoyment of an incorporeal heredita-

ment for a period beyond the memory of man, is held to furnish a con-
clusiwe presumption of a prior grant of that which has been so enjoyed.
This is termed a title by prescription. If this enjoyment has been not
only uninterrupted, but exclusive and adverse in its character for the
period of twenty years, this also has been held, at common law, as &
conclusve presumption of title. There is no difference, in principle,
whether the subject be a corporeal or an <ncorporeal hereditament; a
grant of land may as well be presumed, as a grant of a fishery, or a
common,. or a way.”

1 Greenleafs' Evidence, sec. 17.

3 Kent's Comm., p. 441 to 4406.

Best on Presumptions, 103. Note M.
Coolidge vs. Learned, 8 Pick. 504.

Tyler vs. Wilkinson, 4 Mason, 397, 402.
Ingrabam vs. Hutchinson 2 Conn. 584.
Bealey vs. Shaw, 6 East, 208, 215, i
Wright vs Howard, 1 Sim. & Stu. 190 203.
Strickler vs. Todd, 10 Serg. & Raw. 63, 69.
Balston vs. Bensted. I Campb. 463, 465.
Daniel vs. North, 11 East, 371.

Sherwood vs. Burr, 4 Day, 244,

Tinkbam vs. Arnold, 3 Greenl. 120.

Hill vs. Crosby, 2 Pick. -466.

Bolivar Man. Co.vs. Neponset Man. Co. 16 Pick. 241,
Ricard vs. Williams, 7 \Wheaton, 109.

Propr's of Brattle St. Church vs. Bullard, 2 Mete. 363.

This Court has held, Walker J.: ‘It scems te be well settled, that no
particular time is necessary for evidence of dedication ; it is not, like a
grant, presumed from length of time.” :
Marey ws. Taylor, 19 I1l. 634.

Again, Walker J.: ‘The public may acquire the right to use land for
a public highway by dedication, by user in the nature of prescription, or
by condemnation in the manner prescribed by the statute. Actnal, ad-
verse, open and uninterrupted possession of land, by a person claiming
title, for the period of twenty years, conters the right to hold and enjoy
the possession against the true owner. Theun it follows that a user by
the public of a road, as a public highway, for that period, is abundantly
sufficient to create the right. In this case there was evidence of use of
this road by the public for the period of over twenty years, and the jury
were justified by the evidence, in finding that it was a public highway.”

4 Dauiels vs. People, 21 Ills. 439.

Again, Walker J.: “The question then arises, whether this road had
a legal existence at the time it was obstructed by defendant. The evi-
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dence of user clearly shows that it had, by preseription. No less than
9 witnesses testified to the use of the road Ly the public, for a i)m'ind of
over twenty years. And from their evidence it appears to have been
continuous and uninterrupted during all that time. This period, wher

ever the common law obtains, has always created a presc ¢ptive right,
as well in the public as in private individuals. Such a right once ob-
tained is valid, and may be enjoyed by the public to the'same extent as
it a grant existed, it being the legal intendment that its use was origi-
nally founded upon such a right.”

Town of Lewiston ve. Proctor, 27 111. 414

The Supreme Cuurt of Penusylvania say : * Where one has used a
road over the land of another at his pleasure, without asking leave and
without objection, such user is adve se, and after the period of twenty
years, the right of way becomes absolute and indisputable.”

The mere inattention of the owner of the land to the fact that an ease-
ment on it is used by another, does not weaken the force of the presump-
tion which the lapse of time creates.”

Garrett vs. Jackson, 20 Penn. (8 Iarris) 331

This Court say, Scates C. J., in Dimon vs. The People, 17 I1l. 422 :
“But while no presumptions or inferences can be made against those
who have neither actual or constructive notice of such user, every one is
presumed to know of and notice such use of a way over his land.”

See, also, 2 Greenl. Evi. sec. 662, and notes.

The 8d instruction of the plaintiff lays down the law of prescription
correctly.

This instruction is fully supported by the case of Warren zs. Jackson-
ville, 1511l. 236, and is in its language. In that case the Court say,
Scates J.: ‘A right by prescription cannot be raised against the con-
sent of the owner; but the use may be so long unobjected to asto
authorize the finding of an #mplied consenrt, and to raise a presumption
of consent, and even of a grant.”’

And so in regard to dedication. In Godfrey vs. The City of Alton,
12 Il 35, the Court say: ¢ The intention of the party, manifested by
express consent, or acquiesence in the user, will govern in determining

whether it be a dedication.”
6 Peters R. 431.

S — -
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The qualification asked by the plaintiff in error to this instruction was

properly refused. The qualification was based upon two doctrines, both
of'which are erroncous when applied to & road existing by prescription.
The tirst is in re.ard to a road over open and unenclosed grounds, and

claims, upon the strength ot the case ot Warren vs. Jacksonville, 15 Ill.
2306, that no presumption of implied consent or grant on the part of the
owners of the land can be indulged in, from twenty years acquiesence in
the user of such public road by the public. We have already shown
that this loose and nneuarded language, at st is only applicable to
roads claimed by dedication, and has no application to roads claimed to
exist by prescription.

The second is based upon the doctrine that a road cannot exist, it the
road needs repairs, and was not repaired by the public authority ; or, in
other words, that these facts, if’ proven, ought to determine whether or
not the public claimed to travel over the route adwversely to the rights of
the owners.

But we have shown, from the authority of the case of Garrett ws.
Jackson, 20 Penn. (8 Harris), 331, already cited, that the mere wuser for
twenty vears, without objection, is adverse, and we shzall show conclu-
sively by the authorities, when we come to the instructions on the sub-
ject of dedication, that user alone, without repairs by the public authori-
ties, amounts to an acceptance of dedication ; and also, that it is user
alone for twenty years without repairs, that determines whether or not a
road exists by prescription.

For both reasons the qualification was properly refused.

No objection is taken or can be taken to the 4th instruction of plaintiff
below. The doctrine in the instruction was only applied to preseription,
but might safely have been extended to dedication, upon authority.

New Orleans vs. U. States, 10 Peters U. S. 662.
3 Kent's Comm. p. 556, note A.
2 Greenleaf's Evi, sec. 662.

-~

In Alvord vs. Ashley, 17T11. 370, this Court say, Scates C. J.: “But

- he must be estopped by the acquiesence ot his grantors, (cven though it

be the Government, Dimon vs. The People, 17Ill. R. post,) in which
case the act recited could only repel the presumption from his own act.”

In Dimon vs. The People, 17 Ill. 421, this Court say, Scates C. J.:
“We can make no distinction between governmental and individnal

e
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ownership, nor between non-resident and resident proprietors, as to the

the operation and eftect of such occupancy, claim and user upon their
respective rights. They are presumed to have, and must alike take
notice at their peril.”

No objection is taken, nor can be well taken, to the 3th instruction of
the plaintiff below, upon dedication.

1t is based upon and is in the language of the following authorities :

Warren vs. Jacksonville, 15 I11. 236.
Alvord vs. Ashley. 17 I11. 363.
2 Greenleaf’s Evi. sec. 662,

The 6th instruction of the plaintiff’ below, as given, is good law upon
dedication. The first branch of it is based on the case of Godirey vs.
The City of Alton, 12 Ill. 35.

In that case, Caton J.,says: ‘“Such a dedication may be made by
grant or other written instrument, or it may be evidenced by acts and '
declarations, without writing. No particular form is required to the
validity of a dedication. It is purely.a question of intention.”

The latter branch is founded on the authority of the case of Marey vs.
Taylor, 19 111. 636.

Walker J. says: A dedication for a highway may be proved in va-
rious ways; it may be established by a written grant, by long and unin-

" terrupted user, or by the acts and declarations of the owner of the pre-

mises.

¢ But to be availing, it must be made with intent to dedicate. The
mere acting 8o as to lead persons to the supposition that the way is de-
dicated, will not amount tv a dedication, if there be an agreement which

explains the transaction; but otherwise, if unexplained.
“ Barpaclaugh vs. Johnson, 8 Adol. & Ellis, 99.

Tt seems to be settled that no particular time is necessary for evi-
dence of dedication.”

In Dimon vs. The People, Scates C. J., says: ‘ And jurors may
infer a dedication from length of user, and from acquiesence by the

owner.”’
17 111, 422.

S S R R T
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In a late English case, where much of the learning on this subject is
collated, the Court holds this language :

« Public user of a road, for some time, is suflicient prima facie ovi-
dence of a dedication by an owner of the freehold to the public, and it
is not necessary to show by whom the dedication was made.”

Regina vs. Petrie, 30 Eng. Com. Law & Equi. 207.

Greenleaf, speaking of dedication, says: ‘ Nor is it necessary to
prove who was the owner, nor that he was a private person ; for a dedi-
cation may be presumed even against the sovereign ; aud in all cases,
unless the state of the property was such that a dedication of the soil was
impossible. The right of the public does not rest upon a grant by deed,
nor upon a twenty years possession; bul upon the use of the land,
with the assent of the owner, for such a length of time, that the
public accommodation and private rights maight be materially

affected by an interruption of the enjoyment.”

The issue, therefore, is a mixed question of law and fact, to be found
by the jury under the direction of the Court, upon consideration of all
the circumstances. The length of time of enjoyment furnishes no rule
of law npon the subject, which the Court can pronounce without the aid
of a jury, unless, perhaps, where it amounts to twenty years; but it is
a fact for the jury to consider, as tending to prove an actual dedication
and acceptance by the public. ]

. 2 Greenl. Evi. sec. 662.

The following cases fully support this text :

Cincinnati vs White, 6 Peters. 431, 437, 440.

Bast vs. Mark, 12 Jur. 332.

State vs. Catlin, 6 Vermont, 230.

Brown vs. Manning, 6 Ohio, 298. 303.

Pawlet vs. Clark, 9 Cranch, 331.

Olcott vs. Banfill, 4 N. Hamp. 537, 543, 546.

Abbot vs. Mills, 3 Vermont, 519.

New Orleans vs. United States, 10 Peters U. S. R. 662
3 Kent's Com. note A. 556.

The qualification asked by the plaintiff’ in error was properly refused.
It claimed that no presumption of consent or intention to dedicate could
be inferred from an acquiescence by the owner of land for a great length
of time, where the land was open, until circamstances might induce the
owner to enclose, and the case of Warren vs. Jacksonville, 15 Ill. 236,
is relied upon to support this doctrine. Carried to the extent claimed

RSN
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in this qualification, it would defeat every prescription; yet it will not
be seriously argued, that where an owner of unenclosed lands should
stand by for twenty years and sce the public use and travel o rond over

it, without objection, that he could defeat the road by saying merely, that
he did not, durifig the period, desire to enclose, but now that  circum-
stances induced him to enclose.”” Yet this is the force of the. qualifica-
tion. Construed as claimed, it would contravene every clementary
writer and every case to be found on the subject of dedication.

The Court say, in such case, # we can deduce no strength of inference
or conclusion from zere travel across it by the public, without objection
from the owner.”

"The Court undoubtedly mean that were travel is not of itselt sufticient
to raise a presumption of dedication, where the circumstances show no
visible intention that the owner does not mean to preserve his right over
it, and where the travel is permitted for the time being for accommodation
of the public, and where all the circumstances manitest a design on the
part of the owner to revoke the permission and resume the land.

This must be correct, for the Court say, in the same case, * such an
acquiesence in the use of the public by an owner ot land as clearly in-
dicates an intention to dedicate, may warrant a jury in finding a dedica-
tion under the proof in this case.”

If the language of the case means anything more than this, or means
what the plaintiff in error construes it to mean, it stands wholly unsup-
ported by authority or reason, and is overruled by the later cases which
we have cited.

In Alvord os. Ashley, 17 Ill. 365, the Court below gave this instruc-
tion for Ashley : ‘

«9th. A mere permission of the owner of the land for the publicto
pass across the land, will necer ripen into a prescriptive right ot way 3
but such permission is only a license, and may be revoked at any time
by the owner of the land.” '
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That case was reversed, Scates C. J. saying in the opinion :
“¢The 9th instraction is erronecus.”

17 Il1. 370.

In Dimon vs. The People, 17 Iil. 422, the Court say: *If, upon set-
tling of the country and the enclosure of the wild lands, it be found that
the early laid highways are injuriously and inconveniently laid, the pro-
per remedy is by application to the County Courts or Township Boards,
who may have the authority, not only toopen and vacate, but to reiocate
the whole or particular portions ™

The 7th instruction, as given, issound law. Public user is a sufficient
acceptance of a dedication. Neither a formal acceptance, nor repairs
made by the public authorities, is necessary to make a good acceptance.

Holden es. Trustees of ‘Cotd Spring, 23 Barb. (N. Y.) 103.

This Court held, in Marcy vs. Tayler, 19 Ill. 637, that « when it is de-
dicated by the public, and accepted by them, it then becomes a highway.
And acceptance may be shown by user by the publie, as by travel, or by
the acts of the public officers in repairing or keeping it up. But it can-
not be essential to the acceptance that they should repair the road, for
it might never require repairs. Any other act on the part of the public,
which manifests an intention to accept, such as public travel and use as
a highway, is as satisfactory evidence of acceptance, as repairs by the
officers.” e

See, also, Daniels vs. The Peple, 21 Tl 442,

The qualification asked below was properly refused, .as it was directly
in the teeth of the authorities cited, and made the fact of repairs by the
public officers the controlling test of an acceptance of dedication. The
true distinction lies here: that whether a public road exists is one thing,
but whether the public anthorities are bound to repair is quite another,
and they must not be confounded. The dedication to the general public
is one thing; the dedication to public corporate authorities, i quite

diff'erent.
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Greenleaf says: It does not follow, liowever, that because there is a
dedication of a public way by the owner of the soil, and the public use
it, the town or parish or county is therefore bound to repair. To bind
the corporate body to this extent, it is said, that therc must be some
evidence of acquiescence or adoption by the corporation itself; such as
having actually repaired it.”

i 2 Greenl, Evi. sec. 662,

The 8th instruction of the plaintift’ below is correct as given, as is
also the qualification on the subject of abandonment, which was asked
by the defendant below, and given by the Court as asked.

The plaintiff in error finds fault with this instruction.

We suppose the law to be too well settled to be now controverted, that
aftor a dedication of a highway to the public, and an acceptance by
them, such dedication is irrevocable and binds the owner of the lard
and all persons claiming under him, and that no act or declaration of
such owner afterwards or of a subsequent purchaser can have the cffect
to révoke or invalidate such public highway. It accepted and used by
the jpublic in the mannor intended, it works an estoppel in pais, pre-
cluding the owner and all claiming in his right from asserting any
ownership inconsistent with such use.

2 Greenl. Ev. sec. 662.
Chapin ys. The State, 24 Conn. 236.
Haynes vs. Thomas, 7 Ind. 38.

Doe vs. Yresident and Trustees of Attica, 7 Ind. 38.
Regina vs. Petrie, 30 Eng. Law and Equi. 207.

In Marcy vs. Taylor, 19 TIl. 637, this Court say :

‘ There was evidence in this case which was proper to have been sub-
mitted to the jury to determine whether there had been a dedication by
Samuel Jenkins in his life-time, and an acceptance by the publie, with-
out requiring evidence of repairs by the road commissioners. If there
was such a dedication and acceptance before appellee purchased, he took
it with the incumbrance, and wonld have no right to resume the posses-
sion as against the public.”

And in Alvord @s. Ashley, 17 1., 37, they say :

§* But he must be ¢stopped by the acquiescence of his grantors.”
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Again, in Proctor #s. The Town of Lewiston, 25 Ill. 153, Caton C.
J. says:

“The fact of dedication depended entirely upon the intention of the
party who is alleged to have made it. If at the time he fenced out this
strip ot land, he designed it for a road for the use of the public, and the
dedication was accepted by the public before his retraction, he could not
subsequently change his purpose and resume the grant.”

The plaintift’s 9th instruction as given, and the 10th, given with the
qualification, were ptoper and sanctioned by reason and necessity, and
the situation and custom of the country, as well as by authority.

In Alvord vs. Ashley, 17 Ill. 366, Ashley asked the following in-
struction, which was given by the Court below.

«18th. In order to create a right of way, either by prescription or
dedication, the proot must show a continuous and uninterrupted use of
the same travelled track, and evidence of travel sometimes in one track
and sometimes in another track, suck tracks being several rods apart,
and sometimes one being used, and sometimes another; such evidence
does not show either prescription or dedication.”

The Court say in this case, 17 I11. 370 :

«The eighteentl is contrary to the principles laid down in Sprague
vs. Waite, 17, Pick. R. 315,316 ;and Hannum et al. vs. The Inhab. of
Belchertown, 19, Pick. R. 313.”

If this Court will look at the evidence in Dimon vs. The People, 17
Tll. 416, they will see that the case there was similar to the case at bar
in respect to variation of travel; and yet that road was sustained.
Elias Vickory swore ¢ that there were several travelled tracks ncross the
quarter section, but one was more travelled than the others.”

Henry McFadden, a surveyor, swore to the sme.

Matthew Craig swore ¢ that there was one main track, and others not
so much travelled ; that a fence had been built across said main track,
which, at the east line of the quarter, diverts the travel from two to four
rods from. sad main track.”’

Thomas N. Wells swore ¢ that there had been several travelled tracks
across the same, extending over fourteen or JSifteen rods in width; some
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travelled more, some less, depending much on the season of the year,
weather, &e.” : .

We deem these cases suflicient authority for these instructions, where
the proofs showed that the travel followed the same general direction,
points, and line.

The 11th instruction of the plaintiff, on the subject of abandonment,
and the qualitication given are good law, and are in the language of the
cases.

In Champlin vs. Morgan, 20111 182, Breese J. says :

“The instruction was so moditied. as to include the idea that, upon
abandonment * the public had acquired the iegal right to the use of such
other line of travel,” then they should find tor the plaintift,

“We think the modification was a very necessary and proper one ; tur
it does not tollow, because the public have adopted another and different
line of travel voluntarily, that they have therefore acquired the right to
use such newly adopted line.

*“It is true, the public can be charged with abandonment of a road, but
the proot to establish it must be strong enough to establish another line
as the road,

“ A road is of public necessity, and is indispensable to public con-
venience. It cannot, theretore, be alleged that they have abandoned
such an indispensable necessity, without showing they have acquired
another in lieu of it.

“ We think the true principle is, that a road. such as the one in question
is claimed to be, laid out and established by the public authorities, must
remain such until it is vacated by the same authority, or be abandoned
by non:user on acquiring the legal right to another road, or the necessity
for another road having ceased to exist.”"

Again, in a recent case, Town of Lewiston ws. Proctor, 27 Ill. 415,

Walker, J., says:

“It was attempted to be shown that the public had acquired another
and different road, which accommodated the same travel, and that this
had been abandoned. In this we think the defendant has entirely
failed, as the evidence abundantly shows that this road was continnously
used up to the time of the obstruction. When an abandonment is re-

e
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lied upon it must be clearly and satistactorily proven, and that all wse
of it as a public road has ceased for a sufficient length of time, clearly
to indicate the intention. 4 #ransient or partial non-wuser will not
supiice. In a town like this, the mere fact that there were some streets

more used than others, is no evidence of abandonment.

In all villages the streets are sufliciently numerous for the publie to
be accommodated in their travel by different routes; et that cannot be
regarded as an evidence that those but little used have ceased to ewist.”

Su much for the instructions on the part of the plaintiff below.

Ve

We come now to examine the instructions asked by the plaintiff' in
«error, some of which were refused by the Court, and others modified.

His 2d instruction was properly refused. It asked the Court to say
that there was no evidence in the case tending to show that the road in
controversy was ever legally laid ont by the public authorities. This
the Court could not do in the face of the Record, which the plaintiff
offered in evidence. (See Record, p. 34 to 39.) '

it is not true, as so roundly asserted by counsel on the other side.
that this record showed a road on section eighteen (18), town thirty-
three (33), range five (5), and the complaint showed a road on range

Jour (4). :

Tt is true that in the recital of the order of the commissioners of
highways, establishing the road in dispute, by clerical mistake the
words * Range No. Five” oceur where it should be Lange No. Hour;
but this Court will see, upon inspection, that when they come to the
order, the commissioners of highways order as follows: ¢ Now, there-
fore, we, the undersigned commissioners of highways in and for said
town of Grand Rapids, do order that said road or highway be ascertain-
ed, described, and entered of record in the clerk’s office of said town,
according to a survey which has been made under our di:ection by W. F.

Whitmore, County Surveyor of La Salle County, as follows, to wit:”’
Here follows a description of the road by courses and distances. In the
report of the said surveyor, which was filed in the town clerk’s office,
with the otder of' the commissioners, and made a part of the order by
the statute, we finu the correct range given. It says: I hereby re-
port to your honorable body that, on the third day of December, A. D.
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1860, under your instructions, I made the following survey, for the pur-
pose of locating a road, running from a point near the house of William
Gentleman, on section eighteen, in township thirty-three, north ot

range number four, east of the third “principal meridian, in a northerly
direction through part of said section eighteen and section number
seven, in the same towuship and range, to a ford in the Illinois River,
known as the Widow Brown’s ford, to wit:” Here follows a description
by courses and distances.

Besides the Court below were bound by law to notice, and did notice,
the fact that the town of Grand Rapids, mentioned in the order of the
commissioners, was in range four, and not in range five.

Article 17th, Sec. 3d of the Township Organization Law, in force then
and now, in defining the powers and preseribing the duties ot Com-
missioners of Highways, provides:

«3d. To cause such roads, used as highways, as have been laid out,
but not sufficiently deseribed, und such as have been used for twenty years,
but not recorded. to be ascertained, described, and entered of record in
the Town Clerk’s office.” .

When this record was offered in evidence in the Court below, the
Court permitted it to be read, holding it to be competent for the purpose
of showing an acceptance of dedication on the part of the public au-
thorities. We insisted then, and claim now, that the proceedings of the
Commissioners of Highways under the law cited, and their final order,
were judicial, and concluded Gentleman, unless he took his appeal as
in other cases. He could appear before them, or before the Supervisors
upon appeal, and show, if he could, that the road had not been used as
a highway for twenty years, but failing to do so, as the Court below
afterwards thought, and expressed himself to counsel, it became a road
legally laid out by the public authorities, and so properly refused the 2d
instruction.

The 5th instruction, as asked, was not law. It asked the Court to
give as law that ¢ length of time, however long the said land may have
been traveled over and used without the consent of the owner, is not
cufficient to establish said land as a public highway.” This would have
been saying, that even twenty years travel would not establish a pre-
seription.

The modification by the Court, that  this is the law so far as the
questivn of dedication by the owner of the land as a public highway is
concerned,” was very favorable for the detendant below, and if there is
any error in it it is against us. We think this Court will hold, that the
snstruction, as asked, did not lay down the question of dedication even

correctly.
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The Gth instruction was properly refused. We have already abund-

antly shown that it does not lay down the true law of prescription, and
is bused wholly on a false construction given to the language of this

Court, in 15 I1l. 236.

The 10th instruction was properly refused. It was calculated to mis-
lead the jury, and besides contains false principles of law. The 7th and
8th instructions given for the plaintift below, laid down the correct law
of acceptance of dedication.

There was strong proof in this case showing ledication by old man
Brown, and also by Dimmick, who sold to Gentleman. The proof fur-
ther clearly shows, that although the ditterent obstructions enumerated
in the 10th instruction were made from time to time, the public still
continued to travel the road substantially from a point a short distance
west of the barn to a point on the river, known as the Widow Brown’s
Ford, and only varied as these obstructions were put in from time to
time, adopting a different line of travel in some respects between the
main points, to accommodate themselves in respect to the improvements
made. We have already shown that cvidence of dedication was fairly
before the jury, and that it had been accepted by public user as a high-
way. This made the dedication complete and irrevocable, and it could
not be defeated by any obstructions put in the road afterwards by Gen-
tleman, by his grantors, or by any person else ; and the question whether
the public duthorities did or did not interfere to remove these obstruc:
tions, in no way affected the question of accepla wce by the public, that
being the point upon which the instruction was erroneously asked.

The 11th and 12th instructions were both properly refused. They
were calculated to mislead the jury, and besides had no application to
the case, there being no evidence whatever to support them.

There was no evidence before the jury that any road such as is re-
ferred to in the instruction, had ever been opened by Mr. Ford, or that
it had ever been worked by the public. The whole proof showed, that
after Gentleman fenced up the road in dispute, and stopped thus all

travel over the ford, Mr. Ford, who owned an adjoining strip, permitted
the people to_go over his strip in order to reach a fording on the river
west of the old ford. The only witness who spoke of this travel, was
David Pembroke, p. 45. Hesays: © During the last year, the travel
to the ford has gone down the old Mechanicsville road, and struck through

Ford’s land to the river.”

B
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Upon that single item of proot alone, the Court was asked to direct
the jury that they would be justified in finding that Ford had dedicated
a public highway over his land, when all the proof in the case showed
that it was a mere favor or license from Mr. Ford, after Gentleman had
cut off all approach to the ford by any of the old roads. It would have
been an outrage for the Court to rule that the facts warranted
finding either a dedication or an abandonment.
was properly refused.

:Ljury in
The 16th instruction

The defendant below, in his attempt to show other lines of travel cast
of the road in dispute, and that the public had abandoned the road in
“dispute, and accepted those other lines of travel or roads east in lieu
of it, found himself in the unpleasant dilemma, that he had proved him-
self that Gentleman had obstructed these oth-r roads on the SW. fr. qr.
and NW. fr. gr. of sec. 18, 33. 4, and SW. fr. qr. of sec. 7, 33, 4, n

amed
in the complaint, and w

as desirous of extricating himselt from the diffi-
culty, which made his client guilty of obstruction of roads on the land de-
seribed, and sought to do so by this ingenious and sophistical instruction.
As applied to this case, this complaint and the evidence, it was not
the law.

27 111, 419. §
23 Il 396.
17 I 421,

VIII.

The evidence supports the verdict.

The rcad in dispute, known and called
the ¢ Gentleman Road,’
Illinois riv

by many of the witnesses, as

’ commenced at the Widow Brown’s Ford on the

er, in Section 7, and run in a southerly direction across Sec’s.

7 and 18. to a point where it intersected the Illinois Timber Road, on

the blnft' near Gentleman’s barn, on the north side of the timber road,

which runs nearly east and west. ‘
We have shown by eleven witnesses, all among the oldest settlers jn

the county, Milligun, Dimmick., Shaw. Fredenburg, Shaver, Kellogg,

Moore, Templeton, Shepherd, Howland and Dailey, that this road,

varying somewhat it is true, on the bottom, but within the terminj men-

tioned in the complaint, and over the lands therein deseribed, has been

used and travelled by the public, for more than 20 years.

Milligan kuew it in (833,

Shaw in 1828,

Fredenburg in 1834,

Shaver in 1834,

Kellogg in 1329, :

Moore in 1833,
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Templeton in 1849,
Shepherd in 1838,
Howland in 1844,
Dailey in 1839.

The proof shows that the Billy Moore road began ‘to be travelled in
1846, and continued to be travelled for about nine .years, till Moore
«closed it up in 1855. During these nine years it is true that the greater
part of the travel went upon that road; yet the proof clearly shows
that even during those ycars, the Gentleman road also was considerably
travelled. In 1841, Gentleman fenced up the track coming from the
south, trom Anderson’s ford on Covel Creek. Until this time all the
travel went over the road in question. After this the settlements in-
-creased in Grand Rapids and other points east of Gentleman’s, and in
1842, much of this travel struck into the timber at a point about fifty
rods east of Gentleman’s barn, going across Nattinger’s land, and com-
ing into the old road in the bottom, near the bluff, and making for the
ford. This is called by the witnesses the  cut off rosd.” This was the
main,-or heaviest travelled track till 1346 and 1847, when the heaviest
part of the travel from the east took the Billy Moore road, which was
still farther east, ranning on the section line between sections 17 and 18.

Many of their own witnesses prove travel on the Gentleman.road near
the barn.

Alexander says that in 1838 he took the Mechanicsville road, and this
last fork ‘when T'went over with a wagon 3 when I went on foot, I used

to follow the track up towards the bluff, and passed where '‘Gentleman’s
barn now is.

Lewis says that the baru, 16 vears ago, was placed over the * old track
that [ used to travel in 1835.° In this, however, he is contradicted by
Shepherd, who helped to raise the barn, fell off it, and is most likely to re-

member the fact,"and he swears that the barn was- not built on the old
track.

Abram Trumbo says that the nrain track went by Mcchanicsville for

‘some years, * then people began to get in off at the sowth and struck for
Gendleman’s barn, and went to the ford.”

James Brown says: “In an early day the Mechanicsville road was
the best of the two.  The track wp by the barn was travelled some.”

Richard Hardin also recognizes the old road. He says: *‘the barn
yard and ealf pasture were built across the track we travelled in 1843.

Thorne, Howland, H. G. Templeton, Billy Moore and Patrick Dailey,
wrho lived nearest the road, and have the best means of knowledge, swear
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that the road in dispute was travelled every year by the public until
Gentleman tenced it up in the spring ot 1861,

It this voad daes not exist, it will be furever hereatteridle to talk about
roads existing by prescription or dedication, The proof shows that it
was the road leading to one of the best and earliest known fords on the
Illinois river; a tord existing when the Whites first came into the coun-
try : a ford used by the aborigines ¢ time whereof the memory of man
runneth not to the contyary ;7 a ford made a public highway by express

ptatute.
Scates’ Statutes, p. 572.

The road in cantraversy was laid gud travelled on the old Indian trail,
as the proot shows,

The Indians had a prior title 1o the soil, subject only to a prior right

of purchase by the United States. The Indians dedicated this road, and

it is binding on the United States. The United States afterwards, in
1882, in the time of the Sauk War, also dedicated this road, using it for
a military road for their own tioops, and acquiescing in its use by the

. public, who were buying up and selling the public lands. The whites

have continnously used and travelled it as a public road from 1825 to 1861,

It this road is now to be clased by the decision atf this Court, we ask,
where is the road by which this celebrated fording may be approached
and crossed ? Thero is nane. There cannot be a pretense that the pub-
lic ever acquired any right to travel the cut-off over Nattinger's land,
and it has been closed for years. Billy Moore has closed up the road
named after him years ago, as he had a perfect right to do, as this Court
will preceive by reterence to the record of it offered in evidence by the
plaintiff in error.

This yecord cannot stand a single mowent as establishing a statutory
road, No notices were given; no lands nor owners are described over
which it passes; no provision is made for damages in. any respect what-
ever,

These, with many other objections apparent on the Record itself, con-
clusively show that the public cannot claim the Billy Moore road.

Gentleman has fenced up the Mechanicsville road.  He has fenced up,
gouth of the timber road, the road coming in from the south by Ander-
son’s ford, and now he gravely stnlks into this court, and asks them to
sustain him in closing up this road, the only remaining approach to the
widow Brown’s ford.

This court will not do it. The various questions arising upon the
proofs in the case, of prescription, dedication, public user, variation of'
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travelled tracks, and abandonment, were fairly and fully presented to
the jury, under correet instructions as to what the law was applicable to the
facts in evidence, aud the jury has tound in favor of the road, Complete

and substautial justice has been done in the premises. The proofs war-
rant the verdict, and this court, we are satistied, will not disturb it. This
court has said, with the approbation of the whole publie, *“ We are not
able to sympathize with or encourage the numerous efforts that are
making to overturn and destroy the public, used highways, through the
various counties of this state, by exceptions to the loose and imperfect
manner in which they may have been established, in the early location of
roads through a new and sparsely settled country. We shall indulge no
niee, stringent, or technical ecriticisins npon these, when in evidence, to
aid in closing up used highways; nor shall we confine the evidence to
this mode of proving a highway, unless it is assumed by the pleadings,
but will allow resort to the usual modes of proof, by prescription from
wser and dedication, in nddition to documentary proof.”

Demoir ». The People, 17 I1l. 421.

This is but another of those lmmerons'attempts referred to, to shut up
one of the oldest and best established roads in the whole state.

We believe this Court will not sanction the attempt, but will affirm
the judgment,
GRAY, AVERY & BUSHNELL,
Attys for Deft. in Error.
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