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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

AQUILLA C. CAST,
Plaintiff in Error,

V8.

ASA B. ROFF. Administrator 2 Wit of Error to Iroquois Co. Cireuit Court.
. ) < .

of the Estate of
JAMES M. ROBINSON, dec'd.

Placita of June vacation. Term 1859.
November 5th, 1859. Declaration filed.

First Count. Common Count for the price and value of divers ox-
en, cattle, goods and chattels, sold and delivered by James M. Robin-
son to defendant.

Second Count. Common Count for divers notes, goods and chattels
sold by James M. Robinson, in his life time, to defendant, Cast, and at
his request.

Third Common Count. For money had and received by Cast to the
use of Robinson, profest of letters of administration, promise to pay,
and breach.

Ieb. 23d, 1860. Pleas filed.

1st Plea. General issue.

2nd Plea. Payment in full to Robinson in lis life time; conclu-
ding with a verification.

3d Plea.  Settlement between Robinson in his life time and
Cast; payment and receipt executed by Robinson to Cast in full of all
demands; concluding with a verification.

23d February, 1860. Replication to second Plea filed.

Similiter to first Plea.
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Demurrer to third Plea. TFiled 28d February, 1860.
23d February, 1860. Replication to third Plea filed.
93d February, 1860. Demurrer to third Plea overruled.

Affidavit of defendant filed 25th May, 1860, for the purpose of ta-
king a deposition.

Motion to suppress deposition. Same overruled.

Deposition of Ruth Alexander. Same as incorporated in Bill of
Exceptions.

14th June, 1860. Cause submitted to Jury.

Verdict of Jury 14th of June, 1860, for plaintiff, $615.00. Motion
for a new trial.

96th November, 1860. Motion for a new trial overruled. Final
judgment for plantift on verdict. November Term, 1860.

BILL OF EXCEPTIONS.

Sets forth that James II. Majors was sworn by plaintiff and testified
in substance as follows:

I was acquainted with James M. Robinson in his life time. He
resided at Attica, Indiana. IIe died therc a year ago last IFebruary.
The defendant is brother-inlaw to James M. Robinson. The father’s
name is William D. Robinson. After the father’s death therc was a
partition of his property. After the partition was made, Cast, the de-
fendant, told me that he had sold Robinson some land; couldn’t state
the amount. It was to be I think twenty dollars an acre. I was at Mr.
Cast’s house afterwards, and he told me that he had taken a plow and
four or five yoke of cattle on the land. The plow referred to was a
breaking plow, and stood near the house. Cast told me that the team
was counted in at four hundred and seventy-five dollars in the trade.—
Cast told mo that he had taken the cattle a short time before he moved

to Attica.

Jackson Marlow, another witness for plaintiff ealled and sworn,
stated that he resides in the town of Attica. Was acquainted with
James M. Robinson, and he resided at Cast’s house, in the sumwmer and
fall of 1858, and part of the winter of 1859. -That he sold Cast’s wife
a house and lot in the town of Attica, in 1856. In 1858 he took Cast
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for paymaster, and took a note from him for three hundred and twenty-
five dollars, which had been given to him by Robinson. There were
two other notes on the same picce of paper, from which he tore the one
Lie gave to witness, and of like amounts. At Robinson’s death he didn’t
know where all his papers were, but judged they were in Cast’s hands.
Cast stated in a conversation at witness’ house, that there was an article
of agreement between them. Inthat agreement the lend was to be twen-
ty-five dollars an acre—there was supposed to be 440 acres altogether, of
which, in the partition among the heirs, Cast had 80 or 90 acres when
the notes were given, and for which the notes were given. Knew the
notes were given for real cstate, from the fact that they were described
in the article of agreement. The real estate fell short some $500—and
some of those notes were to be refunded, and some four or five hundred
dollars of them were refunded. Saw some other papers, in Robinson’s
possession. In the latter part of 1858, saw him have a note signed by
Seely Ietfield, for about $1400. Also, several receipts from Cast and
his wife. Don’t know what became of the Hetficld note, nor of the re-
ceipts. There were fifteen or twenty in all, amounting to $2000 or
$2500. Cast told me he had about a hundred dollars to apply on a note
I held against the estate. IIe never paid anything oun it. Robinson
went to Attica to Cast’s in June, 185S. He staid there till his death.
Was to pay two dollars a week for board.  Don’t know whether it was
ever paid or not. Saw the agreement six weeks or two months before
Robinson died. The other two notes which I said were torn oft {rom
mine, I don’t know what became of them. This note transaction oc-
curred in October, ’57. Cast was then in Attica, and I lived there.—
Cast had taken to Attica three yoke of oxen, that he traded to me, that
he said he had got on his wife’s interest in the land.

Defendant then moved to exclude Marlow’s testimony from the ju-
ry, on the ground of his interest, and becausc the testimony was irrele-
vant under the pleadings.

Motion overruled and defendant excepted.

DEFENDANT’S TESTIMONY.

Deposition of Ruth Alexander. Sets forth that witness, about a
month and a half before Jaumes M. Robinson died, had a conversation
with him at Attica, in which Robinson stated that he was owing Aquil-
la (meaning Cast), considerable, but said he was not prepared to pay it
now, as he had got hehind. IIe named over several who had ill treated
him, and worked him out of his property.

Knew of Cast getting two yoke of cattle of Robinson when they
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lived together on Spring Creck, threc years ago. Robinson left his
plow there when he went to Indiana, and it is now undisposed of.

Ephraim 8. Cast, sworn on the part of defendant, testified that
James Dobinson died, he thought, a year ago last Iebruary. He was
there in Attica scveral days. They both told me that they had had a
settlement, and that Mr. Robinson had not given a receipt, and Cast
asked him for a receipt then, and they passed receipts in my presence.
They were both square they said then. My brother, Aquilla Cast, took
two yoke of cattle to Attica. Both told witness that Cast had got three
or four yoke from Robinson. Don’t know whether any was cv-
er returned. Both Cast and Robinson told me that they had had a
settlement.  Cast wrote out a receipt, and Robinson signed it.

Isaac Cast, sworn and testified that Aquilla Cast got two or three
yoke of cattle and brought them to Alexander’s place. ITe got them
on a trade, of my brother’s wife’s share of some land up the Creck.

Mr. Majors recalled, and testified that he had scen Robinson write,
and that a note presented to him favored his hand writing, and looked
like it. "Which note was assigned to Aquilla Cast by James M. Robin-
son, for value received, November 7th, 1858, and put in evidence as
tending to show a settiement up to that time.  Cast also filed and read
an affidavit showing the loss of the receipt from Robinson to him—
which was all the evidence in the case.

The court gave them this instruction for the defendant. The ma-

king or assignment of a promissory note imports in law a value receiv-
' oD o v

ed for it by the maker or assignor. And if the Jury believe that Rob-
inson executed certain promissory notes to Cast,or that he assigned
notes made by other parties to Cast, the burden of proof is on
the plaintiff to show that Robinson received no value for the making
or assignment of said notes. The plaintiff cannot recover in this action
the amount of any notes Robinson may have exccated to Cast. And
the Court, of its own motion, added “which have not been paid.” To
which the defendant excepted, as nullifying the previous part of the in-
structions.

The defendant also asked the following instruction :

It the plaintiff claims money or property in the hands of the de-
fendant, belonging to Robinson at the time of his dececase, he must first
make and prove a demand for the money and property thus in the hands
of the defendant, and the plaintiff’s remedy in such ecase, would be in
another form of action.

The Court refused to give the same, and the defendant excepted.



ERRORS ASSIGNED.
The Court erred in refusing to exclude the testimony of Jackson
Marlow.
The Court erred in overruling a motion for a new trial.
Tirst, because the verdict is unsupported by the evidence.

Second, It is contrary to the instructions of the Court, and contra-
ry to law.

The Court erred in rendering judgment for the plaintiffs.
The Court erred in modifying defendant’s first instruction.
The Court erred in refusing defendant’s last instruction.

The verdict is against law and evidence.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT.

AQUILLA C. CAST,

Pramrirr v Error,
vs.

ASA B. ROFT, ApyiNisTrRATOR, &C.
DEerFENDANT IN ERROR.

POINTS FOR PLAINTIFF IN ERROR.

1st. The Court erred in refusing to exclude the testimony of Jack-
son Marlow.

Indebitatns assumpsit lies on an executed contract, but not on an
. executory one.
1 Chitty’s Pleading, (last ed.,) pages 339, 340, notes and cases cited.

Errseal /)7, 5507~ LI ohis AL YYD, 2 3% %7

The Plaintiff’ has declared, as on an executed contract. Marlow’s
testimony only goes to show an exccutory one.

The evidence must correspond with the allegations and be confined
to the point at issue. 1 Greenleaf’s Kv., sec. 50. The testimony of
Marlow does neither.

2d. The Coirt erred in overruling the motion for a new trial.

The evidence makes out a case of a sale of land, on the part of Cast,
and a sale of notes and stock, on the part of Robinson, in payment for
the same. Tairly construed, it shows nothing else; while the case
mado by the pleadings shows that the defendant had from Robinson
these notes, stock, &e., under an express or an implied contract to pay
for them, without having already done so—thus clearly violating the
principle, that the allegata and probata must agree.

*It is a rule in pleading, subject to no exception, that a party must
recover, if at all, on, and according to, the case he¢ has made for himself
in his declaration. He is not permitted to make one case by his allega-
tions, and recover on a different case made by the proof.”

Judge Breese, in Moss vs. Johnson, 22 Illinois, 640.

/M s



It the evidence in the case shows anything, it is, that land was sold
by one party, and paid for by the other in stock and notes. To say now,
that the administrator under the common counts can recover by this
evidence for those notes and stock, seems too preposterous for argument.

3d. Upon the instructions given by the Court, the verdict should
have been for the defendant.

4th. The Court erred in modifying defendant’s first instruction.

By it, the Court instructs the jury in cffect, that the plaintiff in this
action can recover the amount of any notes Robinson may have executed
to Cast, which have been paid ; which modification not only neutralizes
the preceding part of the instruction, hut, to a common mind, conveys
the idea, that, if a man pays a note, which he may have executed in his
life time, his administrator after his death can turn round and collect the
amount paid, from the payee—an idea not only absurd, but unheard of
in the law.

5th. The Court erred in refusing defendant’s last instruction.

The evidence shows, that Robinson was living, and died at Cast’s
house. Whatever effects, therefore, Robinson left, were lawfully in the
possession of Cast, and he is not to be held liable in a suit at law, until
some lawful authority appears to claim them.

For these redsons, the judgment should be reversed.

CHAS. H. WOOD,
For Plaintiff in Error.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT.

AQUILLA C. CAST,

Praxrirr v Error,
vs.

ASA B. ROIT, ApMINISTRATOR, &C.
b] )
DErFENDANT IN ERROR.

POINTS FOR PLAINTIFEF IN ERROR.

1st. The Court erred in refusing to exclude the testimony of Jack-
son Marlow.

Indebitatus assumpsit lies on an executed contract, but not on an
executory one.
1 Chitty’s Pleading, (last ed.,) pages 339, 340, notes and cases cited.
& sl )17, 47 7- bl 0his RR.YS9- 9 SALE 35y
The Plaintiff has declared, as on an excecuted contract. Marlow’s
testimony only goes to show an excecutory one. '

The evidence must correspond with the allegations and be confined
to the point at issue. 1 Greenleaf’s Ev., sec. 50. The testimony of
Marlow does neither.

2d. The Court erred in overruling the motion for a new trial.

The evidence makes out a case of a sale of land, on the part of Cast,
and a sale of notes and stock, on the part of Robinson, in payment for
the same. Tairly construed, it shows nothing else; while the case
made by the pleadings shows that the defendant had from Robinson
these notes, stock, &c., under an express or an implied contract to pay
for them, without having already done so—thus clearly violating the
principle, that the allegata and probata must agrec.

*It is a rule in pleading, subject to no exception, that a party must
recover, if at all, on, and according to, the case he has made for himself
in his declaration. He is not permitted to make one case by his allega-
tions, and recover on a different case made by the proof.”

Judge Breese, in Moss vs. Joknson, 92 Illinois, 640.

//}’L’IMM /2 '5



If the evidence in the case shows anything, it is, that land was sold
by one party, and paid for by the other in stock and notes. To say now,
that the administrator under the common counts can recover by this
evidence for those notes and stock, seems too preposterous for argument.

3d. Upon the instructions given by the Court, the verdict should
have been for the defendant.

4th. The Court erred in modifying defendant’s first instruction.

By it, the Court instructs the jury in cffect, that the plaintiff in this
action can recover the amount of any notes Robinson may have executed
to Cast, which have been paid ; which modification not only neutralizes
the preceding part of the instruction, but; to a common mind, conveys
the idea, that, if a man pays a note, which he may have executed in his
life time, his administrator after his death can turn round and collect the

amount paid, from the payee—an idea not only absurd, but unheard of
in the law.

5th.  The Court erred in refusing defendant’s last instruction.

The evidence shoyws, that Robinson was living, and died at Cast’s
house. Whatever effects, therefore, Robinson left, were lawfully in the
possession of Cast, and he is not to be held liable in a suit at law, until
some lawful authority appears to claim them.

For these reasons, the judgment should be reversed.

CHAS. I. WOOD,
Lor Plaintiff in Zrror.
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Jameson & Morse, Printers, 14 La Sallo 8t., Chicago.

IN THE SUPREME COURT.

AQUILLA C. CAST,

PramNtirr 1x Error,
Vvs.

ASA B. ROFT, ApMINISTRATOR, &c.
DEerFENDANT IN ERROR.

POINTS FOR PLAINTIFTF IN ERROR.

1st. The Court erred in refusing to exclude the testimony of Jack-
son Marlow.

Indebitatus assumpsit lies on an executed contract, but not on an
executory one. :
1 Chitty’s Pleading, (last ed.,) pages 339, 340, notes and cases cited.
& risseunl 7 8577 Hrislids OF oo Al Y%7, L sh%f‘7 887
The Plaintift has declared, as on an exccuted contract. Marlow’s
testimony only goes to show an executory one.

The evidence must correspond with the allegations and be confined
to the point at issue. 1 Greenleaf’s Fw., sec. 50. The testimony of
Marlow does neither.

2d. The Court erred in overruling the motion for a new trial.

The evidence makes out a case of a sale of land, on the part of Cast,
and a sale of notes and stock, on the part of Robinson, in payment for
the same. Fairly construed, it shows nothing else; while the case
made by the pleadings shows that the defendant had from Robinson
these notes, stock, &ec., under an express or an implied contract to pay
for them, without having already done so—thus clearly violating the
principle, that the allegata and probata must agree.

It is a rule in pleading, subject to no exception, that a party must
recover, if at all, on, and according to, the case he¢ has made for himself
in his declaration. He is not permitted to make one case by his allega-
tions, and recover on a different case made by the proof.”

Judge Breese, in Moss vs. Johason, 22 Illinois, 640.

7 Mo, 128




If the evidence in the case shows anything, it is, that land was sold
by one party, and paid for by the other in stock and notes. To say now,
that the administrator under the common counts can recover by this
evidence for those notes and stock, seems too preposterous for argument.

3d. TUpon the instructions given by the Court, the verdict should
have been for the defendant.

4th. The Court erred in modifying defendant’s first instruction.

By it, the Court instructs the jury in cffect, that the plaintiff in this
action can recover the amount of any notes Robinson may have excented
to Cast, which have been paid ; which modification not only neutralizes
the preceding part of the instruction, hut, to a common mind, conveys
the idea, that, if a man pays a note, which he may have exccuted in his
life time, his administrator after his death can turn round and collect the
amount paid, from the payec—an idea not only absurd, but unheard of
in the law.

5th.  The Court erred in refusing defendant’s last instruction.

The evidence shows, that Robinson was living, and died at Cast’s
house. Whatever effects, therefore, Robinson lett, were lawfully in the
possession of Cast, and he is not to be held liable in a suit at law, until
some lawful authority appears to claim them.

For these reasons, the judgment should be reversed.

CIIAS. H. WOOD,
Zior Plaintyff in Error.
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IN THE SUPREME COURT,

AQUILLA C. CAST,
LPlaintiff in Lrror,
VS. : G (Aot
ASA B. ROFF, Administrator Writ of Error {0 Iroquois Co. Circuit Court.
of the Estate of
JAMES M. ROBINSON, dec'd.

‘Placita of June vacation. Term 1859.
November 5th, 1859. Declaration filed.

First Count.  Common Count for the price and value of divers ox-
en, cattle, goods and chattels, sold and delivered by James M. Robin-
son to defendant.

Second Count. Common Count for divers notes, goods and chattels
sold by James M. Robinson, in his life time, to defendant, Cast, and at
his request.

Third Common Count.. IFor money had and received by Cast to the

use of Robinson, profest of letters of administration, promise to pay,
and breach.

IFeb. 23d, 1860. Pleas filed.
1st Plea. General issue.

2nd Plea. Paymentin full to Robinson in his life time; conclu-
ding with a verification.

3d Plea. Settlement between Robinson in his life time and
Cast; payment and receipt executed by Robinson to Cast in full of all
demands ; concluding with a verification.

23d February, 1860. Replication to sccond Plea filed.

Similiter to first Plea.



13

14

16

17

18

19-26

o
-7

28

30

31

32

Demurrer to third Plea. TFiled 23d February, 1860.
23d February, 1860. Replication to third Plea filed.
23d February, 1860. Demurrer to third Plea overruled.

Affidavit of defendant filed 25th May, 1860, for the purpose of ta-
king a deposition.

Motion to suppress deposition. Same overruled.

Deposition of Ruth Alexander. Same as incorporated in Bill of
Exceptions.

14th June, 1860. Cause submitted to Jury.

Verdict of Jury 14th of June, 1860, for plaintiff, $615.00. Motion
for a new trial.

26th November, 1860. Motion for a new trial overruled. Iinal
judgment for plantiff' on verdict. November Term, 1860.

BILL OF EXCEPTIONS.

Sets forth that James II. Majors was sworn by plaintiff and testified
in substance as follows:

I was acquainted with James M. Robinson in his life time. He
resided at Attica, Indiana. Ile died therc a year ago last February.
The detendant is brother-in-law to James M. Robinson. The father’s
name is William D. Robinson. After the father’s death there was a
partition of his property. Adfter the partition was made, Cast, the de-
fendant, told me that he had sold Robinson some land; couldn’t state
the amount. It was to be I think twenty dollars an acre. I was atMr.
Cast’s house afterwards, and he told me that he had taken a plow and
four or five yoke of cattle on the land. The plow referred to was a
breaking plow, and stood near the house. Cast told me that the team
was counted in at four hundred and seventy-five dollars in the trade.—
Cast told me that he had taken the cattle a short time before he moved
to Attica.

Jackson Marlow, another witness for plaintiff called and sworn,
stated that he resides in the town of Attica. Was acquainted with
James M. Robinson, and he resided at Cast’s house, in the sunmer and
fall of 1858, and part of the winter of 1859. That he sold Cast’s wite
a house and lot in the town of Attica, in 1856. In 1858 he took Cast
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for paymaster, and took a note from him for three hundred and twenty-
five dollars, which had been given to him by Robinson. There were
two other notes on the same picce of paper, from which he tore the one
he gave to witness, and of like amounts. At Robinson’s death he didn’t
know where all his papers were, but judged they were in Cast’s hands.
Cast stated in a conversation at witness’ house, that there was an article
of agreement between them. Inthatagreement thelend was to be twen-
ty-five dollars an acre—there was supposed to be 440 acres altogether, of
which, in the partition among the heirs, Cast had 80 or 90 acres when
the notes were given, and for which the notes were given. Knew the
notes were given for real cstate, from the fact that they were described
in the article of agreement. The real estate fell short some $500—and
some of those notes were to be refunded, and some four or five hundred
dollars of them were refunded. Saw some other papers, in Robinson’s
possession. In the latter part of 1858, saw him have a note signed by
Seely. Hetfield, for about $1400. Also, several receipts from Cast and
his wife. Don’t know what became ot the Hetficld note, nor of the re-
ceipts. There were fifteen or twenty in all, amounting to $2000 or
$2500. Cast told me he had about a hundred dollars to apply on a note
I held against the estate. IIe never paid anything on it. Robinson
went to Attica to Cast’s in June, 185S. Ie staid there till his death.
Was to pay two dollars a week for board.  Don’t know whether it was
ever paid or not. Saw the agreement six weeks or two months before
Robinson died. The other two notes which I said were torn oft from
mine, I don’t know what became of them. This note transaction oc-
curred in October, ’57. Cast was then in Attica, and I lived there.—
Cast had taken to Attica three yoke of oxen, that he traded to me, that
le said he had got on his wife’s interest in the land.

Defendant then moved to exclude Marlow’s testimony from the ju-
ry, on the ground of his interest, and beeause the testimony was irrele-
vant under the pleadings.

Motion overruled and defendant excepted.

DEFENDANT’S TESTIMONY.

Deposition of Ruth Alexander. Sets forth that wituess, about a
month and a half before Jaumes M. Robinson died, had a conversation
with him at Attica, in which Robinson stated that he was owing Aquil-
la (mneaning Cast), considerable, but said he was not prepared to pay it
now, as he had got hehind. e named over several who had ill treated
him; and worked him out of his property.

Knew of Cast getting two yoke of cattle of Robinson when they
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lived together on Spring Creck, three years ago. Robinson left his
plow there when he went to Indiana, and it is now undisposed of.

Ephraim S. Cast, sworn on the part of defendant, testified that
James Tob'nson died, le thought, a year ago last February. He was
there in Altica several days. They both told me that they had had a
settlement, and that Mr. Robinson had not given a receipt, and Cast
asked him for a receipt then, and they passed receipts in my presence.
They were both square they said then. My brother, Aquilla Cast, took
two yoke of cattle to Attica. Both told witness that Cast had got three
or four yoke from Robinson. Don’t know whether any was cv-
er returned. . Both Cast aud Robinson told me that they had had a
settlement.  Cast wrote out a receipt, and Robinson signed it.

Isaac Cast, sworn and testified that Aquilla Cast got two or three
yoke of cattle and brought them to Alexander’s place. Ile got them
on a trade, of my brother’s wife’s share of some land up the Creck.

Mr. Majors recalled, and testified that he had seen Robinson write,
and that a note presented to him favored his hand writing, and looked
like it. Which note was assigned to Aquilla Cast Ly James M. Robin-
son, for value received, November 7th, 1858, and put in evidence as

- tending to show a settiement up to that time.  Cast also filed and read

an affidavit showing the loss of the receipt from Robinson to him—
which was all the evidence in the case.

The court gave them this instruction for the defendant. The ma-
king or assignment of a promissory note imports in law a value receiv-
ed for it by the maker or assignor. And if the Jury believe that Rob-
inson executed certain promissory notes to Cast,or that he assigned
notes made by other parties to Cast, the burden of proof is on
the plaintiff to show that Robinsen received no value for the making
or assignment of said notes. The plaintift cannot recover in this action
the amount of any notes Robinson may have exccuted to Cast. And
the Court, of its own motion, added “which have not been paid.” To
which the defendant excepted, as nullifying the previous part of the in-
structions.

The defendant also asked the following instruction :

It the plaintiff claims money or property in the hands of the de-
fendant, belonging to Robinson at the time of his decease, he must first
make and prove a demand for the money and property thus in the hands
of the defendant, and the plaintiff’s remedy in such case, would be in
another form of action.

The Court refused to give the same, and the defendant excepted.



ERRORS ASSIGNED.
The Court erred in refusing to exclude the testimony of Jackson
Marlow.
The Court erred in overruling a motion for a new trial.
Tirst, because the verdict is unsupported by the evidence.

Second, It is contrary to the instructions of the Court, and contra-
ry to law.

The Court erred in rendering judgment for the plaintiffs.
The Court erred in modifying defendant’s first instruction.
The Court erred in refusing defendant’s last instruction.

The verdict is against law and evidence.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

AQUILLA C. CAST,
Plaintiff in Lrror,
V8.

ASA B ROFR. Administrator Writ of Error to Iroquois Co. Circuit Court.
. ) «

of the Estate of
JAMES M. ROBINSON, dec’d.

Placita of June vacation. Term 1859.
November 5th, 1859. Declaration filed.

First Count. Common Count for the price and value of divers ox-
en, cattle, goods and chattelg, sold and delivered by James M. Robin-
son to defendant. \

Second Count. Common Count for divers notes, goods and chattels
sold by James M. Robinson, in his life time, to defendant, Cast, and at
his request.

Third Common Count. T'or money had and received by Cast to the
use of Robinson, profest of letters of administration, promise to pay,
and breach.

Feb. 23d, 1860. Pleas filed.

1st Plea. General issue.

2nd Plea. Paymentin full to Robinson in his life time; conclu-
ding with a verification.

3d Plea. Settlement between Robinson in his life time and
Cast; payment and reccipt executed by Robinson to Cast in full of all
demands; concluding with a verification.

23d February, 1860. Replication to second Plea filed.

Similiter to first Plea.
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Demurrer to third Plea. TFiled 23d February, 1860.
23d February, 1860. Replication to third Plea filed.
93d February, 1860. Demurrer to third Plea overraled.

Affidavit of defendant filed 25th May, 1860, for the purpose of ta-
king a deposition.

Motion to suppress deposition. Same overruled.

Deposition of Ruth Alexander. Same as incorporated in Bill of
Exceptions.

14th June, 1860. Cause submitted to Jury.

Verdict of Jury 14th of June, 1860, for plaintiff, $615.00. Motion

for a new trial.

96th November, 1860. Motion for a new trial overruled. Iinal
judgment for plantiff on verdict. November Term, 1860.

BILL OF EXCEPTIONS.

Sets forth that James II. Majors was sworn by plaintiff and testified
in substance as follows:

I was acquainted with James M. Robinson in his life time. He
resided at Attica, Indiana. IIe died there a year ago last February.
The defendant is brother-inlaw to James M. Robinson. The father’s
name is William D. Robinson. After the father’s death therc was a
partition of his property. Adfter the partition was made, Cast, the de-
fendant, told me that he had sold Robinson some land; couldn’t state
the amount. It was to be I think twenty dollars an acre. T was at M.
Cast’s house afterwards, and he told me that he had taken a plow and
four or five yoke of cattle on the land. The plow referred to was a
breaking plow, and stood near the house. Cast told me that the team
was counted in at four hundred and seventy-five dollars in the trade.—
Cast told me that he had taken the cattle a short time before li¢ moved

to Attica.

Jackson Marlow, another witness for plaintift called and sworn,
stated that he resides in the town of Attica. Was acquainted with
James M. Robinson, and he resided at Cast’s house, in the summer and
fall of 1858, and part of the winter of 1859. That he sold Cast’s wite
a house and lot in the town of Attica, in 1856. In 1838 he took Cast
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for paymaster, and took a note from him for three hundred and twenty-
five dollars, which had been given to him by Robinson. There were
two other notes on the same picce of paper, from which he tore the one
he gave to witness, and of like amounts. At Robinson’s death he didn’t
know where all his papers were, but judged they were in Cast’s hands.
Cast stated in a conversation at witness’ house, that there was an article
of agreement between them. In thatagreement thelgnd was to be twen-
ty-five dollars an acre—there was supposed to be 440 acres altogether, of
which, in the partition among the heirs, Cast had 80 or 90 acres when
the notes were given, and for which the notes were given. Knew the
notes were given for real cstate, from the fact that they were deseribed
in the article of agreement. The real estate fell short some $500—and
some of those notes were to be relunded, and some four or five hundred
dollars of them were refunded.  Saw sowme other papers, in Robinson’s
possession. In the latter part of 1858, saw him have a note signed by
Scely Ietfield, for about $1400. Also, several receipts from Cast and
his wite. Don’t know what became of the Hetfield note, nor of the re-
ceipts. There were fifteen or twenty in all, amounting to $2000 or
$2500. Cast told me he had about a hundred dollars to apply on a note
I held against the estate. IIe never paid anything on it. Robinson
went to Attica to Cast’s in June, 1858. He staid there till his death.
Was to pay two dollars a week for board. Don’t know whether it was
ever paid or not. Saw the agreement six weeks or two months before
Robinson died. The other two notes which I said were torn off from
mine, I don’t know what became of them. This note transaction oc-
curred in October, ’57. Cast was then in Attica, and I lived there.—
Cast had taken to Attica three yoke of oxen, that he traded to me, that
he said he had got on his wife’s interest in the land.

Defendant then moved to exclude Marlow’s testimony from the ju-
ry, on the ground of his interest, and because the testimony was irrele-
vant under the pleadings.

Motion overruled and defendant excepted.

DEFENDANT’S TESTIMONY.

Deposition of Ruth Alexander. Sets forth that witness, about a
month and a half before James M. Robinson died, had a conversation
with him at Attica, in which Robinson stated that he was owing Aquil-
la (meaning Cast), considerable, but said he was not prepared to pay it
now, as he had got hehind. Ie named over several who had ill treated
him, and worked him out of his property.

Knew of Cast getting two yoke of cattle of Robinson when they
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lived together on Spring Creck, three years ago. TRobinson left his
plow there when he went to Indiana, and it is now undisposed of.

Ephraim 8. Cast, sworn on the part of defendant, testified that
James Iobinson died, he thought, a year ago last F'ebruary. He was
there in Attica several days. They both told me that they had had a
settlement, and that Mr. Robinson had not given a receipt, and Cast
asked him for a receipt then, and they passed receipts in my presence.
They were both square they said then. My brother, Aquilla Cast, took
two yoke of cattle to Attica. Both told witness that Cast had got three
or four yoke from Robinson. Don’t know whether any was ev-
er returned. Both Cast aud Robinson told me that they had had a
settlement. ~ Cast wrote out a receipt, and Robinson signed it.

Isaac Cast, sworn and testified that Aquilla Cast got two or three
yoke of cattle and brought them to Alexander’s place. Ile got them
on a trade, of my brother’s wife’s share of some land up the Creck.

Mr. Majors recalled, and testified that he had seen Robinson write,
and that a note presented to him favored his hand writing, and looked
like it. Which note was assigned to Aquilla Cast by James M. Robin-
son, for value received, November 7th, 1858, and put in evidence as
tending to show a settiement up to that time.  Cast also filed and read
an affidavit showing the loss of the receipt from Robinson to him—
which was all the evidence in the case.

The court gave them this instruction for the defendant. The ma-
king or assignment of a promissory note imports in law a value receiv-
ed for it by the maker or assignor. And if the Jury believe that Rob-
inson executed certain promissory notes to Cast,or that he assigned
notes made Dy other parties to Cast, the burden of proof is on
the plaintiff to show that Robinsen received no value for the making
or assignment of said notes. The plaintiff cannot recover in this action
the amount of any notes Robinson may have exccuted to Cast. And
the Court, of its own motion, added “which have not been paid.” To
which the defendant excepted, as nullifying the previous part of the in-
structions.

The defendant also asked the following instruction :

If the plaintift claims money or property in the hands of the de-
fendant, belonging to Robinson at the time of his decease, he must first
make and prove a demand for the money and property thus in the hands
of the defendant, and the plaintiff’s remedy in such case, would be in
another form of action. -

The Court refused to give the same, and the defendant excepted.



ERRORS ASSIGNED.
The Court erred in refusing to exclude the testimony of Jackson
Marlow. '

The Court erred in overruling a motion for a new trial.

T'irst, because the verdict is unsupported by the evidence.

Second, It is contrary to the instructions of the Court, and contra-
ry to law.

The Court erred in rendering judgment for the plaintiffs.
The Court erred in modifying defendant’s first instruction.
The Court erred in refusing defendant’s last instruction.

The verdict is against law and evidence.



Sodrd Qv 2t 2645

ééﬂ (74 Py




Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

—_——

AQUILLA C. CAST,
Plaintiff in Error,
V8. . A Pl
ASA B. ROFF, Administrator 2 WHE 0f Error to Iroquois Co. Circuit Court.
of the Estate of
JAMES M. ROBINSON, dec’d.

Ree. p. 2 Placita of June vacation. Term 1859.
3 November 5th, 1859. Declaration filed.
h First Count. Common Count for the price and value of divers ox-

en, cattle, goods and chattels, sold and delivered by James M. Robin-
son to defendant.

St

Second Count. Common Count for divers notes, goods and chattels

sold by James M. Robinson, in lis life time, to defendant, Cast, and at
his request.

; Third Common Count. For money had and received by Cast to the

use of Robinson, profest of letters of adwinistration, promise to pay,
and breach.

9 TFeb. 23d, 1860. Pleas filed.
10 1st Plea. General issue.
10 2nd Plea. Payment in full to Robinson in his life time ; conclu-

ding with a verification.

11 3d Plea.  Settlement between Robinson in his life time and

Cast; payment and receipt executed by Robinson to Cast in full of all
demands; concluding with a verification.

1 23d February, 1860. Replication to second Plea filed.

Similiter to first Plea.
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Demurrer to third Plea. Tiled 23d ‘February, 1860.
23d February, 1860. Replication to third Plea filed.
23d February, 1860. Demurrer to third Plea overruled.

Afidavit of defendant filed 25th May, 1860, for the purpose of ta-
king a deposition.

Motion to suppress deposition. Same overruled.

Deposition of Ruth Alexander. Same as incorporated in Bill of
Exceptions.

14th June, 1860. Cause submitted to Jury.

Verdict of Jury 14th of June, 1860, for plaintiff, $615.00. Motion
for a new trial.

26th November, 1860. Motion for a new trial overruled. TIinal
judgment for plantiff on verdict. November Term, 1860.

BILL OF EXCEPTIONS.

Sets forth that James II. Majors was sworn by plaintiff and testified
in substance as follows:

I was acquainted with James M. Robinson in his life time. He
resided at Attica, Indiana. Ile died therc a year ago last February.
The defendant is brother-in-law to James M. Robinson. The father’s
name is William D. Robinson. After the father’s death therc was a
partition of his property. After the partition was made, Cast, the de-
fendant, told me that he had sold Robinson some land; couldn’t state
the amount. It was to be I think twenty dollars an acre. I was atMr.
Cast’s house afterwards, and he told me that he had taken a plow and
four or five yoke of cattle on the land. The plow referred to was a
breaking plow, and stood near the house. Cast told me that the team
was counted in at four hundred and seventy-five dollars in the trade.—
Cast told me that he had taken the cattle a short time before lie moved
to Attica. ;

Jackson Marlow, another witness for plaintiff called and sworn,
stated that he resides in the town of Attica. Was acquainted with
James M. Robinson, and he resided at Cast’s house, in the summer and
fall of 1858, and part of the winter of 1859. That he sold Cast’s wife
a house and lot in the town of Attica, in 1856. In 1858 he took Cast
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for paymaster, and took a note from him for three hundred and twenty-
five dollars, which had been given to him by Robinson. There were
two other notes on the same picee of paper, from which he tore the one
he gave to witness, and of like amounts. At Robinson’s death he didn’t
know where all his papers were, but judged they were in Cast’s hands.
Cast stated in a conversation at witness’ house, that there was an article
of agreement between them. In thatagreement the lend was to be twen-
ty-fivedollars an acre—there was supposed to be 440 acres altogether, of
which, in the partition among the heirs, Cast had 80 or 90 acres when
the notes were given, and for which the notes were given. Knew the
notes were given for real cstate, from the fact that they were described
in the article of agrecment. The real estate fell short some $500—and
some of those notes were to Le refunded, and some four or five hundred
dollars of them were refunded.  Saw some other papers, in Robinson’s
possession. In the latter part of 1858, saw him have a note signed by
Scely Hetfield, for about $1400.  Also, several receipts from Cast and
his wife. Don’t know what became ot the Ietficld note, nor ot the re-
ceipts. There were fiftcen or twenty in all, amounting to $2000 or
$2500. Cast told me he had about a hundred dollars to apply on a note
Theld against the estate. ITe never paid anything on it. Robinson
went to Attica to Cast’s in June, 1858. Ie staid there till his death.
Was to pay two dollars a week for board. Don’t know whether it was
ever paid or not.  Saw the agreement six weeks or two months before
Robinson died. The other two notes which I said were torn off from
mine, I don’t know what beecame of them. This note transaction oc-
curred in October, ’57. Cast was then in Attica, and I lived there.—
Cast had taken to Attica three yoke of oxen, that he traded to me, that
he said he had got on his wife’s interest in the land.

Defendant then moved to exclude Marlow’s testimony from the ju-
ry, ou the ground of his interest, and because the testimony was irrele-
vant under the pleadings.

Motion overruled and defendant excepted.

DEFENDANT’S TESTIMONY.

Deposition of Ruth Alexander. Sets forth that witness, about a
month and a half before James M. Robinson died, had a conversation
with him at Attica, in which Robinson stated that he was owing Aquil-
la (meaning Cast), considerable, but said he was not prepared to pay it
now, as he had got behind. IIe named over several who had ill treated
him, and worked him out of his property.

Knew ot Cast getting two yoke of cattle of Robinson when they
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lived together on Spring Creck, three years ago. Robinson left his
plow there when he went to Indiana, and it is now undisposed of.

Ephraim 8. Cast, sworn on the part of defendant, testified that
James Nlobinson died, le thought, a year ago last February. He was
there in Altica several days. They both told me that they had had a
settlement, and that Mr. Robinson had not given a receipt, and Cast
asked him for a receipt then, and they passed receipts in my presence.
They were both square they said then. My brother, Aquilla Cast, took
two yoke of cattle to Attica. Both told witness that Cast had got three
or four yoke from RRobinson. Don’t know whether any was cv-
cr returned.  Both Cast aud Robinson told me that they had had a
settlement.  Cast wrote out a receipt, and Robinson signed it.

Isaac Cast, sworn and testified that Aquilla Cast got two or three
yoke of cattle and brought them to Alexander’s place. Ile got them
on a trade, of my brother’s wife's share of some land up the Creck.

Mr. Majors recalled, and testified that he had seen Robinson write,
and that a note presented to him favored his hand writing, and looked
like it. "Which note was assigned to Aquilla Cast by James M. Robin-
son, for value received, November 7th, 1858, and put in evidence as
tending to show a settiement up to that time.  Cast also filed and read
an aflidavit showing the loss of the receipt from Robinson to him—
which was all the evidence in the case.

The court gave them this instruction for the defendant. The ma-
king or assignment of a promissory note imports in law a value receiv-
cd for it by the maker or assignor. And if the Jury believe that Rob-
inson executed certain promissory notes to Cast,or that he assigned
notes made by other parties to Cast, the burden of proof is on
the plaintiff to show that Robinson received no value for the making
or assignment of said notes. The plaintiff cannot recover in this action
the amount of any notes Robinson may have executed to Cast. And
the Court, of its own motion, added “which have not been paid.” To
which the defendant excepted, as nullifying the previous part of the in-
structions.

The defendant also asked the following instruction :

If the plaintiff claims money or property in the hands of the de-
fendant, belonging to Robinson at the time of his deccase, he must first
make and prove a demand for the money and property thus in the hands
of the defendant, and the plaintiff’s remedy in such case, would be in
another form of action.

The Court refused to give the same, and the defendant excepted.



ERRORS ASSIGNED.
The Court erred in refusing to exclude the testimony of Jackson
Marlow.
The Court erred in overruling a motion for a new trial.
Tirst, because the verdict is unsupported by the evidence.

Second, It is contrary to the instructions of the Court, and contra-
ry to law.

The Court erred in rendering judgment for the plaintiffs.
The Court erred in modifying defendant’s first instruction.
The Court erred in refusing defendant’s last instruction.

The verdict is against law and evidence.
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