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POINTS AND BRIEF OF PLAINTIFFS IN ERROR.

JONATHAN BARTON,
SIMEON BARTON,
Plaintiffs in Error, k

V8.
WILLIAM S. MOSS, J

SAMUEL BARTON, \

Defendant in Error.

This case turns upon questions of fact—the fact whether there is an
agency or trust established between the parties.

The complainants and one William C. H. Barton, their brother, owned
a tract of land—the N. % of the S. W. 14, 9 N. 8 E., in Peoria County
In the year 1839, Wm. C. H. Barton sold his interest (virtually) to com-
plainant Simeon Barton, and afterwards executed a deed therefor. He
was paid at the time of the sale $100, through defendant, for whom Si-
meon was then working as a laborer.

At the time of this sale to Simeon in 1839, Moss undertook to keep the
taxes paid on the land for Simeon as long as Simeon worked for him, or
until they had a settlement. The witness is uncertain which expression
was used, but I apprehend it is immaterial which. Simeon worked for
Moss from about the year 1836 till October 1842. See deposition of Wm.
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0. H. Barton, page +5—50—cross examination. Moss did not pay the
taxes of 1842, and at the sale for taxes of that year, Moss bought the
land in for said taxes, being $1,80, upon which he afterwards obtained a
deed, and now claims the title by virtue of such sale.

That Moss was largely indebted to Simeon Barton for his wages the
evidence clearly shows. The period was six years, but there were inter-
vals that he did not work. Supposing we allow a year for such intervals,
which would be largely ample, from the testimony, leaving five years la-
bor, for which the lowest estimate is $10 per month, total for five years
$600. The only evidence of payment by Moss is $100 paid to Wm. C.
H. Barton for his interest in this land. So that Moss could not claim that
he had no funds in hand belonging to Barton to pay the sum of one dol-
lar and eighty cents, on account of said taxes. His own explanations,
however, made subsequently, show that at this time he considered him-
self acting as the agent of Simeon in the purchase at the tax sale.

Wm. C. H. Barton testifies that he had a conversation with Moss di-
rectly after the land had been sold for taxes, and asked Moss what his no-
tion was in letting said land be sold for taxes, and he answered his rea-
son was to strengthen Simeon’s title to the land. (See page 50.) The
whole course of Moss subsequent to the sale, shows that although he could
not deny that he held this tax title in trust for Simeon Barton, or that
more properly he had acted as his agent in the matter of such purchase,
still he avoided any settlement or arrangement, setting up divers excuses
for not having a settlement with Barton. In 1845 he claimed that the
understanding between Simeon and himself was, that Aiken & Barton
(H. S. Aiken and Wm. C. H. Barton) were to pay the taxes he had ad-
vanced. (Page 47.) In 1846 Moss had a settlement with Aiken & Bar-
ton, and they proposed to settle the taxes. This he then declined, saying
he had a settlement to make with Simeon. (Page 47.) In 1847 Moss
was asked what his object was in not settling with Simeon, or not signing
over the certificates of purchase, or deeding the land to him. He an-
swered that he wanted a settlement with him first—that he had an ac-
count against Simeon for $25 attorney’s fees. (Page 47.) In 1849 Si-
meon made two attempts to settle with Moss, but failed in so doing.—
Moss postponing the matter each time. Other attempts were made but
with no success.

Such is a brief statement of the testimony on that branch of the case,
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which testimony is in no manner contradicted, rebutted or impeached;
and it does seem to me that there never was a case before the Cowrt
where the attempt to steal a tract of land for the pititul sum of one dol-
lar and eighty cents, while acting as agent, and with hundreds ot dollars
in his hands for the express purpose ot paying such taxes, was more clear-
ly made out.

The bill also prays for an account for rents and profits of this land for
the period it was held by Moss; but this is a trifling matter, amounting
to about $100.

In estimating the amount of money in Moss’ hands, Moss ought also
to be charged with the amount of a judgment obtained by Moss vs. Geo.
B. Parker, October 20th, 1840, for $125,40, in the collection of which he
was acting as the agent for Simeon Barton, and while- holding the judg-
ment purchased in the only piece of property of Parker under a prior
execution, with the understanding, as some of the witnesses say, that if
Parker redeemed from the sale he should also pay the other judgment,
and if not, then this judgment should be considered as satisfied. This
agreement, however, is denied. Still if no such agreement was made, a
Court of Equity, in consideration of the relations of the parties, would
entorce the terms thereof.

Moss, as agent of Barton, had obtained judgment against Parker in his
own name, and held a certificate of' purchase of property of ample value
to pay both judgments. If Parker had redeemed trom the first sale, the
land could have been sold on the second judgment, and this would be
tantamount to the alleged agreement, so far as the redemption was con-
cerned. In order to save the second judgment in case the certificate of
purchase had been held by a stranger, it would have been incumbent on
the judgment creditor to redeem; but as this was held by Moss, it was not
necessary for him to redeem from himself. Yet the Bartons still thinking
it might be necessary to redeem, asked advice of Moss on the subject, and
he replied that they need have no trouble about it, and as he had contro)
of the judgment he decided to redeem from himselt. Under the circum-
stances, the most he could do in equity would have been to have account-
ed to Barton for the amount of the judgment less the attorney’s fees.—
Moss, however, in his true character, after he had obtained the title to the
lot, not only refused to account tor anything on the judgment, but on the

|
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Supreme Court of Illinois, Third Grand Division, to April
Term, A. D. 1868.

SAMUEL BARTON, ]
JONATHAN BARTON, and |
SIMEON BARTON,
Plaintiffs in Error. + Error to Peoria.

WILLIAM S. MOSS,
Defendant in Error.

This was a bill in chancery filed April 80,1852 by Plaintills in Error,
in Peoria Circuit Court, which bill recites that on the 28th December,
1844, complainants and one William C. H. Bartun were owners of the fol-
lowing described real estate, situate in the County of Peoria, Illinois, to-
wit: the north half of the south west quarter of section fourteen, township
nine north, in range eight east. That on the 16th day ot February, 1852
Willian C. H, Barton conveyed his interest by deed to complainant,
Simeon Barton, that complainants owned said land as heirs ¢f Vincent Bar-
ton, although the title came direct to them, and it was always understood
that Simeon was to have this land and tho other heirs were to have other
portions of the cstate of Vincent Barton.

That complainant, Simcon, worked and labored for defendant on his farm
during the years of 1542 and 1843 and before and afterwards, in all about
three years, Simeon then being a minor, for which labor defendant is in-
debted to him to about $450, out of which should Le deducted such
amounts as defendant has paid in taxes on said land and some other trifling
watters, the precise amount unknown to complainauts. That sometime in




or about the year 1839 one George B. Parker was indebted to raid estate
 in the sum of $125, or there abouts, for money received by said Parker
for said estate as Probate Justice of the Peace, and said heirs gave tosaid
defendant an order on said Parker for the same, which they supposed to
be in hands of said Moss, which order was given for collection merely,
and he had no interest in the same except as agent for said estate and
which Moss collected in the following manner: At the April term, 1840,
of the Peoria Circuit Court, John C. Caldwell, James C. Armstrong and
William Williams assignees of M. & J. A. Neal recovered & judgment
against said Parker for the sum of $72.03 and costs, on which judgment
an exccution issued and was levied on Lot 6, in Block 33, in the City of
Peoria, on the 12th day of January, 1841 and was sold by the Sheritf' on
4th of February, 1841 to said Moss for $94.45, the amount of the said
judgment and costs,and the same being unredeemed a deed was executed to
said Moss for said lot on said sale. That on orabout the day of said sale said
Parker made an agreement in writing with said Moss acting as the agent
of said estate to the effect that he, said Moss, should bid off and purchase
under said execution for the amount due on said judgment, and that he
would not redeem from said sale without at the same time paying the

amount due on said order to said Moss, under which arrangement said
Mo:s bid off’ said property and still hiolds the same, and the value of said
lot at that time was far greater than the mmounts due on said judgment
and order. That it was the understanding between said Parker and Moss,
at the time such agreement was made, that if said Parker wonld not re-
deem from said sale, it was to be in tull satistaction ot said order, and
said Moss has not since attempted to colleet the samne and refuses to return

thesame to complainants, orto receive the amount bid on said lot and interest
and convey the lot to complainants, but intends and threa‘ens to retain said
order,keep said lot and not allow said estate anything therefor. And defen-
dant is hereby notified to produce on the hearing the order aund deed, and
makes the said judgment and excenation and return.&c.,part of the bill. That
William C. H. Barton has assigned his interest in said claim to complain-
ants. That Simcon Barton empowered Moss to pay taxes on said first
described tract of land. That Moss accepted such agency as early as 1844

or 1841 and continued to act as such agent during years of' 1842 and 1843

and during the time he was acting as such agent and idebted as atoresaid

to said estate and to said Simeon, said Moss neglected to pay the taxes

assessed on said land for the year 1842 for State and County purposes, that

at the May Term of said court, 1843, a judgment was rendered against
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¢ said land for such taxes and costs, a precept was issued, and on the 13th
_June, 1843, said land was sold by the Collector under said judgment to
said Moss for the amount thereo'f, $1.80, That sale remaining unredeem-
cd therefrom, a deed was, on the 7th of August, 1846, made to said Moss,
by the Sheriff of said county, defendant is notitied to produce the origin-
al deed, &e., and the judgment, precept, &c., made part of the bill. That
at the time of such sale Moss pretended to have a claim on said land and
so repiesented publicly, and thereby prevented other persons present, or
induced them not to bid, by which means the whole tract was sold and
struck off to him, which representation was false and untrue, unless he
was claiming the same as agent for said heirs. That said purchase was

» really made with the fands of said Simeon or said estate, and he, said
Moss, being indebted as atoresaid. That Moss now pretends to claim title
. to said land under said tax sale, and refuses to cancel said deed or con-
vey said tax title to said Simeon or to complainants, and has caused to be
cut on said land a large quantity of good and valuable timber, and still
continues to cut such timber standing and growing thereon, and threatens
to continue so to do, claiming to be the owner thereof under such tax pur-
chase and deed, thereby injuring the said land. The bill charges that
Moss should be compelled to pay to Simeon the amount due him for his
labor—to said complainants the amount due on said order and surrender
to complainants the said tax title and account and pay over to complain-
ants the value of all timber and trees by himn cut on said land—surrender
said lands to complainants, and in case he does not pay the amount of said

8 order. That he received the amount of said purchase mouey for Lot 6. in
Block 35, atoresaid and convey to complainants. The prayer corresponds

- with the charges in the bill.

13 The answer of defendant was filed May 25, 1853, in which the defen-
dant denies all the allegations in the bill, except that he obtained a tax
15 title on said land at the time mentioned in said bill, but avers that all the
procecdings in reference to said judgment, purchase and sale were alike
legal and proper and that by virtue of such sale he acquired a legal title
to said lands.

7 December 7, 1853, complainants fil:d an amendment to their bill, stat-
ing that defendant has carried or removed from said land a large quantity
of rails and the tence on said premises of great value, to-wit: $200; for-
which he should be compelled to account to complainants, and also he has
cut and removed from said-land a large quantity of saw-logs and timber;
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worth about $200. That the said judgment, sale and deed for taxes to
said Moss referred to in said answer was void and conveyed no valid title
to said Moss, and that the same ought to be set aside. That Moss has
received the rents and profits of said land for about five years, amounting
to a large sum of money, for which he should account to complainants.
That Vincent Barton died intestate in 1834, leaving complainants and Wm.
C. H. Barton, his children and sole heirs-at-law. That said claim against
Parker was for money by him received for said estate of Vincent Barton.
That all the debts of said estate have long since been fully paid, and com-
plainants are the equitable owners of said claim, and all rights resulting
therefrom. That said lot so built upon and sold to Moss would have been
redeemed from such sale by said Parker or sume one for him, if said
agreement had not been made. That said lot was then the only property
of Parker subject to execution and he is now and from that time, has
been insolvent. That complainants have offered to pay to Moss the
amount necessary to redeem said lot from said sale and receive a convey-
ance therefore, or to receive from him the amount of said debt of Parker
to said estate, which offer they now make, and which Moss has repeatedly
refused. Prayer for an account, &ec., that Moss be required to surrender
all claim to said land and receive amount of redemption and interest as
shall be equitable for sale of said Parker lot, and convey said lot to cow-
plainants, or pay them the amount of said debt against Parker and inter-
est, &e.

Defendant filed an amended answer January 27, 1855, saying that if any
contract was ever made between complainants and defendant as charged,
it was for the sale of land and was by parol, and that neither the contract
nor any note or memoranduin thercot was made in writing and signed by
respondent. That the said contract was void and in controvention of the
statute of frauds, which statute is insisted, and relied upon as a defence to

99 the relief sought Ly complainants. Replication was filed December 21,
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EVIDENCE.
Patent from United States to Augistus Langworthy for southwest fiac-
tional quarter of section tourteen, in township 9 north, of range 5 east.
Dated October 10, 1840,

Record of the declaration, summons and return thereon, and judgment
rendered in the District Court of the United States of Awerica for Dis-
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trict of Illinos, December 4, 1837, for $235.86 and $29.03, costs of suit
in favor of the United States vs, Augustus Langworthy. Execution on
above judgment issued July 26, 1839 which execution was levied on the
southwest quarter of section fourteen, township nine north, range eight
east, and sold October 15, 1839 to William Barton, Seamon Barton, Jona-
than Barton and Simeon Barton and deed from Thomas M. Hope, Marshal
of the District of Illinois to Samuel Barton, William C, H. Barton, Jona-
than BB:rton' and Simeon Barton of the same land, dated the 2Sth day of
December, 1844.

Quit Claim Deed from William C. H. Barton to Simeon Barton con-
veying his interst in the same land, dated February 16, 1852,

Derosrrion or WirLian C. H. Barron.—My father was Vincent Barton
who died in 1833. He had four children, Samuel, 8imeon, Jonathan and
myself. Simeon worked for defendant think in 1836, off and on till 1841 ;
was away from there three or four months at a time; his wages would
range from $12 to §15 per month. In 1839 I sold my interest in N.'} of
§. w. 14, 9 N. 8 E. to Simeon Barton, for which William 8. Moss paid me,
at S. Barton’s request, $100. There was a verbal contract made at the
time betwecn Simeon Barton and Moss, that Moss was to see to it that
taxes were paid ; no particular understanding for how leng Moss was to
pay the taxes, but I suppose it was understood for so long as Simeon work-
ed for Moss, but no specitied time. In 1845 Moss told me there was an
understanding between him and Simeon that myself and H. S. Aiken
should pay the taxes he had alvanced. In 1846 Moss, Aiken and myself
had a settlement and proposed to have this come in with the rest, but Moss
refused and required that Simeon should settle the matter, and that he
had to make a settlement with Sumeon. In 1847 I asked Moss what his
object was in not settling with Simeon, or not signing over the certiticates
of purchase, or deeding the said land to him, when he answered he want-
ed a settlement out of him first; that he had been doing some business
for Simeon ; that he had an account against Simeon for $25, which he had
paid Purple for prosecuting a suit against Judge Parker on an acceptance
that Mouss told me Simeon had drawn on Parker for $125 in favor of Moss,

.and that Parker accepted the order, and that he (Moss) sued Parker and

got judgment, that exccution was issued and returned ““no’ property
found,” and that he (Moss) had tv pay the costs and lawyer fees. Some-
time between the years 1539 and 1844 I Liad a conversation with Moss
about a Iot in Peoria which was sold and was property of Parker, the con-
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versation was before the time of redemption had expired ; Moss told me
this was the last piece of property of Parker, which he owned ; thatit had
been sold on execution. I asked whether it would not be better for
Simeon to try and raise the means to redeem said lot, so as to save some-
thing on the judgment which Moss had against Parker, and Moss answer-
ed that I need have no trouble about it. I had conversations with Moss at
different times about the subject and tried to get him to settle with Simeon
because some one of them might die. Moss always said I need not take
any trouble about it and that it wou!d be all right between Simeon and
him. In 1849 T came up twice with Simeon to get a scttlement with Moss.
The first day Moss had other business to attend to and appointed another
day, on which day he was just starting for St. Louis and said he had to
start—could not settle it at the time, but would secttle at soine other time.
About a year ago Moss and myself had  another conversation about the
subject, in which he proposed to buy out the interest of Simeon and my
brothers and myself in said s. w. 14, 9, 8, and offered §1,600. We were
trying to compromise, but I did not feel inclined to take the offer and
asked hi:n $1,600, which he declined. Moss told me that Simeon gave
him an order on Parker for $125 to collect, but that he could not "collect
it and had to pay the expenszs of prosecution. Mouss is in possession- of
the land and has been for probably five years; the use of it worth about
%12 per year. I had a conversation with Moss directly after the land
had boen sold for taxes to said Moss and in which I asked him what his
notion was in letting said land be sold for taxes and he told me his reason
was to strengthen Simeon’s title to the land—that his title was of no
account. <o,

Cross-ExayiNep.—Simeon is about 37 or 38 years old now(1833) ; quit
working for Moss about ‘October, 1842; do not think he werked for Moss

again after that time.

Ine, 4. In 1839, when you say that there was an understanding be-

tween Moss and Simeon Barton and Moss was to pay taxes on the land,

what did Moss say ¢
Axs.  Moss said I.will attend to it.
[xr. 5. Did he say anything elsc about paying taxes at that time ¢

Axs.  He eaid he would keep the taxes paid on the land as long as
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Simeon worked for him. I could not say whether it was as long as he
worked for him or until they had a settlement.

Int. 6. What did Simeon say at the same time ¢
Axns. He told Moss he wanted him to keep the taxes paid on the land.

Do not think Simeoen’s health was very good when he first went to hire
with defendant ; have no recollection of seeing order drawn by Simeon on
Parker. No personal knowledge how much Simeon worked for defend-
ant,

On re-examination witness stated that Simeon was unwell from two
weeks to 3 month when he first went to live with Moss.

55  DgrosiTioN oF GEORGE B. ParkeEr.—Was Probate Justicc in Peoria
County in 1839 ; Minny Rynearson, Administrator of Vincent Barton’s
estate paid me money, think about 8125, for the heirs of Vincent Barton.
Moss claimed the money, saying he was guardian or agent of the heirs.
One of the heirs informed me not to pay to Moss. Moss informed me
not to pay to the heirs. Moss brought suit and obtained judgment for the
amount claimed Moss held another judgment against me for from 60
to 70 dollars in favor of the assignees of M. L. & J. A, Neal and levied
on lot 6, block 33 in Peoria, and had it advertised for sale. It was the
understanding between me and Moss that he was to let the judgment of
$125 and costs be included with the judgment he held in favor of the as-

56 signees of the Neals, that he was to bid oft’ the lot including both judg-
ments and that I was released of all further responsibility and discharged
of both judgments, provided I never redeemed the lot. This agreement
may or may not have not been reduced to writing, but if it was it has es-
caped my recollection. The lot was worth $300,

Oross-ExaminatioN.—Don’t recollect when the sale was, but think it
was between 1839 and 1841, Don’t know how much the lot was sold
for. Don’t recollect about any order being presented to me by Moss ; it
was my understanding that Moss was agent to bid off the lot for the amount
of both judgments, think he called on me at one time for the money and
represented himself' to be guardian or agent for the heirs or some one of
them, and that I refused to let him have it in consequence ot having been
requested to do so by one of the heirs. Don’t recollect that the contract

.58 about the purchasc of said lot was reduced to writing.
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JouN SrriNGER—DErositioN.—Have seen Simeon Barton at work on
Moss’ farm about 1836 or 1837, for about two or three years. Don’t recol-
lect how long. Don’t recollect the wages he was to receive, but Moss said
he was to pay more in summer than in winter. Was worth about $10 per
month in summer. Not so much in winter. I was not present when the
order from Simeon Barton to Moss was written ; I was in the room; Moss
came in to the room with an order in his hands together with Barton and
wanted me sign the same as witness. Don’t know whom the order was to;
the order was given by Simeon Barton in favor of said Moss to draw
money from some person; don’t recollect whom from. It was at the time
Simeon Barton was at work for Moss. Don’t know what the money was
to be applied to.

JouN CrirroN— DEPOSITION.

Simeon Barton worked for Moss on his
farm in Peoria county between the years 1834 and 1838. I guess about
two or three years; perhaps more, perhaps less; think common wages then
worth §12 to $15 per month the year around. I paid $18 per month to a
young man 17 years old.

Cross-Exaxineo —Simeon was about 18 years old.

Joer TaursroN—DEposirioN.—Know a certain tract of land said to be-~
long Vincent Barton’s heirs. Have had the care of it about four years.
Moss claims the north fitty acres. The land is on the Illinois rivesr

_east of the so-called Moran farm ; had possession under Moss ; think

64

60

I cut twenty saw-logs and about twenty cords wood for Moss;
did not make any rails; hauled oft four or five loads of rails and replaced
them by other rails from the same place ; don’t know the value of the logs;
wood worth $1.75 per cord ; rails worth from $2.00 to §2.50 per hundred.
I paid Moss as rent one-third of proceeds from grain and one half of tho
apples. The cash value would not be more than $10 per year.

Cross-ExamivaTion.—Don’t know the range, township or quarter. Moss
said the land belonged to him and he rented it to me; the saw-logs not

worth more than 50 to 75 cents standing. The rails I took away worth
about §1.50 per hundred.

Mars M. Amxex—DeposrrioN.—Was present at tax sales in 1843 for
taxes of 1842 in Peoria county. To my-best recollection Moss wus present
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66 atthatsale. The N. 4 of s. w. 14, 9 N. 8 E. was sold at that sale; I think

-

1

50 acres of it; it was sold to Wm. S. Moss; all the land offered for sale
was purchased by said Moss for said taxes.

Int. 6. What was the custom among purchasers at said sale in rela-
tion to tracts of land oftered for sale for taxes desired by them ?

Axs. The words used by purchasers when they desired to purchase a
tract was to cry out “claim and taxes,” when by common consent it was
stricken off to the person claiming the same, unless there is some person

claiming adversely.

Int. 7. Was this the custom pursued by said Moss in relation to pur-

chases made by him ?

Axs, He practiced it as often as others; it was a common use with
persons attending such sales when they desired to purchase a tract.

Hausey O. MerrivaNn—Dgrositioy.—In the latter part of the winter
of 1840, and 1841 at the time of the sale ot a lot of Geo. B. Parkes on an
execution mentioned in the bill filed in this cause, Capt. Moss was present,
making some arrangements with Parker about a claim of the estate of

Vincent Barton, amount not recollected, against said Parker, and said

Moss stated that he was authorized to receive the money on the claim.
That he had an order for it. Don’t recollect that he stated who signed the
order. From the conversation I judged he was acting for the heirs or
administrator of the estate. My recollection is that the agreement (here-
after referred to) was made after the sale. It may have been made before
sale and reduced to writing aftewards. I was not at sale; Capt. Moss
bought the property sold. Moss, Parker, Purple and myself were in the
office of Purple & Merriman, we then being in practice of law and attor-
neys for plaintiffs in the judgment. An agreement was then and there
made by said Moss and said Parker to avoid the expense of a suit on the
claim in favor Barton’s estate, that Parker was not to redeem the property
from said sale without paying both the redemption money on said sale,
and also the amount of said claim due Barton’s estate, and unless Parker
paid the whole of those claims the sale to be absolute, as it was understood
that Parker had no other property subject to exccution. The agreement
was reduced to writing and signed by Parker and, I suppose, Moss, em-
bodying, as I suppose, the agreement., Think the agreement was left with
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P. & M. for safe keeping. Since Purple and myself dissolved co-partner-
ship I have never seen the agreement. I have looked where it ought to
be among all papers where it could be, if in my office, and cannot find it;
what became of it I cannot say. I understood that if Parker did not re-
deem, the lot sold was to be in full satisfaction of the judgment and the
claim in favor of Barton’s estate.

William S. Moss 'vs. George B. Parker. Declaration in cause, and copy
cause of action as follows:

PEor1A, January 26, 1840.
Geo. B. PARkER, Esq.:
You will please pay to Simeon Barton one hundred
and twenty dollars, the amount in your haads, belonging to the estate of

Vincent Barton, deceased. Yours, d&c,
MINNY RYNEARSON,

Administrator of the estate of Vincent Barton, deceased.

(Endorsed.) I acknowledge the within to be coirect and will pay the

same August 7, 1840. GEO. B. PARKER.
His
Pay the within to Wm..S. Moss. S[MEONMNI{BARTON -
arx.

[Attest] JoEN STRINGER.

Summons dated September 25, 1840.
Judgment October 20, 1840, $125.40.
Execution dated December 15, 1840.
Returned “ no property found.”

John C. Caldwell, James C. Armstrong, William Williams, assignees
of M. & J. A. Neal vs. George B. Parker. Judgment April 13, 1840,
$72.03 and costs. Execution and return showing sale of lot 6, block 34,
Peoria to Wm. S. Moss for $96.45, Febrnary 4, 1841.

N. H. Purple testified, on hearing that my recollection as to the con-
tract with Parker is the same as stated in the deposition of H. O. Merri-
man, except that I am confident there was no agreement thut in case
Parker did not redeem that there was to be any satisfaction of the judg-
ment in favor of Moss vs. Parker. I attended to the business personally ;
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think T did all the writing in the matter, but of this am not certain. I
believe I bid off the lot myself for Moss, and Moss settled with me for the
purchase money. I was attorney for both plaintiffs in the case when the
sale was made. It was supposed by all parties that the lot would be re-
deemed from the sale. It was Moss’ intention at the time of the sale, in
case any one bid against him on the lot, to bid up to the amount of both
judgments. Don’t know whether Moss was present at the sale or not;
think the lot at the time was worth $300. Don’t know that Parker at the
time of the sale owned any other property ; believe he was insolvent.

2 Decree of Peoria Circuit Court on hearing of said *cause, dismissing
complainant’s bill, rendered March 19, 1858.

ASSIGNMENT OF ERRORS.

'1  The Comt erred in dismissing said bill.

2  The Court erred in not granting the relief prayed for in said bill and
amended bill. :

3 The Court erred in not decreeing a conveyance by defendant to com-
plainants of the land in the bill described.

4 The Court erred in refusing to take and state an account between said
complainant Simeon Barton and said defendant..

5  The Court erred in not decreeing to complainant Simeon Barton the
said town lot.

6 - The Court erred generally.

A. L. MERRIMAN,
Attorney for Plaintiffs in Error.
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