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In this case the record shows that the money paid was current bank bills of - the.
Rhode Island Central bank; that they were then current at the time and place of pay-
ment, and were generally current through the state and elsewhere, though some per-
sons refused to take them; and the bank at the time of the payment of the bills to
the appellee was solvent, and paying specie at its counter for its bills; and that after.
the payment to the appellee the bank failed, and its bills became uncurrent while. in,
the hands of the appellee, who afterwards offered to return them te appellants ; and
this suit 1s to recover the amount of those bank bills paid him.

1. The first point we make, is, that a payment in current bank bills is a good pay-
ment and satisfaction of the debt. If the bank bills are paid and received as money,
and the bank is not then insolvent, and the bank afterwards fails, the loss must fall
on the party in whose hands the bills are at the time of the failure.

This principle is manifestly in accordance with the requirements of commerce, and
is declared, if not decided, in 13 Wendall 105, 113; and a like principle is recog-
nized in Story on Promissory Notes § 113, and .at page 509 ; and is more fully :de-
termined in 9 Pick. Rep. 539, 542 ; and in 1 Metcalt, 158.

2. Appellants insist that bank notes are. not at law to be treated as drafts and bills
of exchange, but are"passed and conventionally treated as money. See 1 Burr Rep.
457, 3 T. R.554. And the payment as money is conclusive on the appellec; and
even though he had received the bills under protest, it would be unavailing. 1 Met-
calf Rep. 159. ;

The admission of the proof of ownership of the bank at Joliet was immaterial
and irrelevant, and calculated to mislead the jury; and so also the reading of Thomp-
son’s Bank Note Reporter to the jury was improper, incompetent, mere hearsay, and-
not the best evidence the case was susceptible of.

3. The first and third instructions of the appellee are notbased upon the evidence
given in the cause. No witness testified that the money was paid on any condition:
and the witness Blossom was the agent of appellants for a special purpose only,.viz:
to receive and pay out money on deposit ; and he, as an agent for a special purpose,
could not bind his principal out of the scope of his authority; and any guarantee or
assurance of the validity of any bill or ‘note, if made by a  special agent without

authority, would be void as to the appellants.” This principle is decided in 9 Pick.
Rep. 542, Pades ‘

And the instructions of the appellee, not being based upon the evidence as given,
were culculated to mislead the jury and injure the appellants, and ought not to have
been given in this case, See 1 Scam. 47, 14 Ills. Rep. 472; 3 Gill. Rep. 368.

The instructions as asked for by appellants stated the law upon the proof cor-
rectly, and should have been given as asked; and the modification of them by insert-
ing the word ‘““unconditionally” after the word “paid,” not being founded upon the
testimony, is, for like reasons, erroneous, and they thus were improperly modified,
and still more calculated to mislead the jury; in doing which the court erred as
aforesaid.

And this verdict being palpably contrary to the evidence, a new trial ought to have
been granted. 1 Gill. Rep. 70; 5 Gill Rep. 72.

B. S. PRETTYMAN, Attorney for Appellants.







Declaration.
Lages 1 to 5.

Plnintifi’s tos-
timony 9 to
17

STATE OF ILLINOIS, 2 OCTOBER TERM TAZEWELL
TAZEWELL COUNTY.S CIRCUIT COURT, 1858. THIRD DIVISION.

GIDEON H. RUPERT and JAMES HAINES
vs. .
STEPHEN RONEY. |

} JAppeal from Tazewell.

i D T ; Reeaiath

This was an action of assumpsit, brought by Roney against Rupert and Haines at
said term of said court, to recover a sum of money of them for a sum of the bills
of the % Rhode Island Central Bank,” which Rupert and Haines as bankers had paid
out in the course of their business to Roney, and afterwards, when the bills of said
bank had ceased to be current, refused to receive back on deposit.

The declaration contains the common counts.

On the trial the plaintiff, Roney, called one B. F. Blossom, who testified that he
was clerk for defendants, Rupert and Haines ;jthat on the morning of the 26th of
September, 1857, plaintiff had deposited with defendants $427, $350 in gold, but the
gold having been deposited before the 1st of Septewber, witness thought that plain-
tiff was not entitled to itaccording to defendants’ rule, which was printed in plaintiff’s
bank book. The rule was as follows:

“ NorickE . To DEPOsITORs.”

«All specie accounts must be settled up twice each year, in:September and March,
by withdrawal of - the-specie or_changing it into currency at our current buying rates
at the time of such change. If depositors neglect such settlement in September
and March, all specie deposited by them previous to that time will become currency.

Pekin, March 1, 1855. G. H. Rupert & Co.”

The balance of the $427 was in currency. Roney came in the afternoon of the
926th, and said he wanted to take something to St. Louis, and:wished to know what
witness thought would go there. Witness told Roney that he had heard from a
package of Rhode Island Central received from:them at St Louis on the 24th; that
it was good there then. Witness told Roney that the Rhode Island currency was
redeemed by Anderson & Co., bankers, St. Louis, and witness supposed he could dis-
pose of it there as well if not better than Illinois bank bills, which were then de-
cried there, and at a discount; Roney then said he would take, and witness gave him,
$427 in Rhode Island Central Bank bills, and charged him therewith $427. The
Rhode Island Central Bank bills were then current in Pekin, in said county, and
elsewhere in Illinois, so far as witness knew. Defendants were then and had been
receiving them from plaintiff and others as money, and continued to so receive them
and pay them out until the morning of the 30th of September.

Soon after October 1st, defendants received by express a package containing sevg®
eral hundred dollars of Rhode Island Central money from Roney from St. Louis;
don’t recollect the amount ; considerably over the $427 ; Haines opened it; it con-,
tained about $18 other than Rhode Island Central bills which was current at Pekin,
but Roney said uncurrent in St. Louis. Defendants gave Roney credit with the $18,
and threw the Rhode Island Central bills into the vault, and told witnessmot to enter
them as a credit to Roney. They were not then considered good, and defendants
were not taking them on deposit or passing them out. They were not received then
in Peoria, or elsewhere in Illinois, so far as witness knew, except at a great discount.
Witness had been clerk for defendants since July, 1857. On the 6th of October,
1857, and just after Roney got back from St. Louis, he came in and wanted the

* Rhode Island Central money expressed from St. Louis passed to his credit as current

funds. Haines refused to do it, and it was then specially deposited, Rhode Island .
Bank bills $465, for plaintiff. There were several conversations between Haines and
Roney before the special deposit was made. Roney some time afterwards came in and
got the Rhode Island Central money specially deposited by him, and took it off with
him, and never afterwards returned it to defendants. The money was generally cur-

-~
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rent in Pekin wlen I gave it to Roney, but many farmers being prejudiced against
foreign money, I kept Illinois currency for them. Witness knew that during all the
month of September Rhode Island Central money was sent by defendants as bankers
to New York, Boston, and Chicago, and, until the 28th, to St. Louis, in payment of
drafts and exchange, and was always received and credited by the parties to whom it
was sent as current funds.

It was also proved that the defendants were private bankers, and doing business
as such in Pekin, and that said Blossom was their clerk and agent to receive and pay
out money brought for deposit.

Plaintiff then read the deposition of George D. Hall, who testified that he was
doing business in St. Louis in September, 1857; that plaintiff owed him a large sum
of money, and on the morning of the 28th of September, 1857, Roney then and
there tendered him several hundred dollars Rhode Island Central Bank bills. Wit-
ness sent his clerk to his banker, and was informed that the money was uncurrent,
illéi'd would not be taken on deposit. Witness then refused to receive them of

oney.

Plaintiff then read the deposition of Wm. A. Singer, who testified that in October,
1857, plaintiff owed him, and gave him a check on defendants’ bank for special de-
posit of Rhode Island Central, $555, on the debt; and witness took it, agreeing that
if he could get it off he would account for it; and if not he would return it. The
money was uncurrent and could not be disposed of at Pittsburg, and he, at Roney’s
request, returned it to him in September, 1858.

Plaintiff then produced in court and tendered to defendants $427, in bills of
Rhode Island Central Bank, which defendants refused to accept.

I. E. Leonard, a witness for plaintiff, testified that he was doing business in Pekin,
and was in September, 1857; that he got his knowledge of the soundness or unsound-
ness of currency from the Detecters; that Thompson’s Bank Note Reporter is one of
the best. The plaintiff offered the printed paper, Thompson’s Bank Note Reporter,
and defendants objected. The objection was overruled, and defendants excepted;
and the paper was read to the jury, which quoted the Rhode Island Central Bank as
failed the 24th of August, 1857. Witness did not think that the Marine Bank, or
George Smith & Co.’s Bank took it during the month of September. The
bank was looked upon as suspicious during the month of September, 1857. Witness
himself took it in and paid it out during September; knew it was taken along several
railroads and redeemed by Adams & Co., bankers, Chicago.

J. S. Dawson testified that he was Express agent in Pekin, in September, 1857;
that he received a package from St. Louis marked money, and dated 28th Septem-
ber, 1857, directed to G. H. Rupert & Co. It would then take a package about
three days to come from §t. Louis to Pekin by express. Witness sent Rhode Island
Central money to Cincinnati and Philadelphia in August and September, 1857, and it
was sent back to him; he also sent Tllinois currency at the same time to Philadelphia
and Cincinnati, and it was also returned as uncurrent; yet Rhode Island Central was?

current, and received and paid out by witness and others in Pekin all the time up t¢
the 30th of September, 1857, and also along the line of the railroad in the statéy
but the reputation of the bank was bad; it was not taken at St. Louis, and steamboats
would not take it. Illinois currency was also refused, and at a discount, in St. Loui
during all the fall. .

C. A. Roberts, for plaintiff, testified that he was in St. Louis on the 28th of Rep-
tember, 1857. Could not pass Rhode Island Central money; tried to get it redeem-
ed at Anderson & Co.’s Bank, but they had failed and closed their doorsat 10 o’clock
the morning of the 28th, Came back with Roney on the 2d of October.

John Haas wentdown to §t. Louis with Roney; was there on the 28th of Septem-
ber, 1857; then understood the money was uncurrent. Witness received and paid
out that kind of money all through the month of September.

L. H. Wilkey testified that he had been in business in Fekin fourteen years, and
he took the Rhode Island Central money during all the month of September, and it
was generally current there, and taken on deposit at defendants’ bank, until the 30th
of September, 1857.




bttt T, S, Ely then testified: I am a banker by profession; in that business; in Cur-
W% tiss’ banking house in the fall of 1857. The Rhode Island Gentral bills were geod
as currency until the 1st of October, 1857. There was during all the month of Sep-
tember, Rhode Island C'entral money sent from the bank at which witness then was, to
other places in exchange as currency, and in payment of debts. Don’t recollect of
any being returned as uncurrent. The Bureau Valley railroad took and deposited
that kind of money during the sumiuer.
A. B. Thompson testified that he was engaged in the banking business at the Cen-
tral Bank in Peoria in the fall of 1857. The money was received in the Central
Bank up to the 28th of September, 1857, as other currency, and so paid it out; and
was there then so generally received and paid out. Witness went to Chicago; thinks
all the banks there received it on deposit and paid it out. It was in September as
good as any ordinary currency. The Rock Island railroad took it as long as they
deposited at the Central Bank; think they quit depositing there in September. They
received from Adams & Co., of Chicago, during the month of September divers
packages of Rhode Island Central money, which was always taken and treated by the
bank as ordinary currency.
~ Plaintiff, on cross examination, asked witness, “Who owned the Central Bank?”” Ob-
jected to by defendants as immaterial, and abjection sustained. Also, “Was not the
Rhode Island Central money received and paid out on the credit of western capital-
ists?”” Objected to by defendants for like reasons, and abjection sustained. The Cen-
tral Bank at Peoria received and paid out more of the Rhode Island Central money
in the summer of 1857 than any other currency. They refused to receive it or pay
it out after the 29th of September;1857, hecause they heard it was broke. .
Brewer Thompson testilied for defendants, that he was Accountant in the banking
business at Joliet, Illinois; that the Rhode Island Central money was received and
paid generally and taken on deposit, and paid out by the bank where witness was,
and taken by the Chicago, Alton & St. Louis railroad until the 29th of September,
1857; that he had business with many towns on the line of that railroad, and during
all that time it was received and treated at all of them as good currency. On cross
examination, plaintiff asked, ¢*‘Who owned the Merchants’ & Drovers’ Bank, Joliet,
and the Central Bank at Peoria?”> Objected to by defendants, and objections overruled.
Witness answered, “Governor Matteson.” To all of which defendants then and
there excepted. The Merchants’ & Drovers’ Bank circulated this money largely, as
did also the Chicago, Alton & St. Louis railroad. Witness thought the Rhode Island
Central Bank did not fail in August. Their redeeming agentin New York failed,
and thejr bills ‘were thrown out for a day or two.
David Kern testified for defendants, that he resided at Atlanta, in Logan county,
Illinois; was engaged in banking in the fall of 1857; received Rhode Island Central
money on deposit and paid it out as other money, and it was current until Septem-
ber 29, 1857. Witness sent off many packages with some bills of that kind inter
spersed with the bills comprising the packages, and none was ever returned as giict
rent, except a package sent to Springfield on the 28th of September. . S =
James Milner testified that he was a merchant at Pekin in the fall of 1857; knel
Rhode Island Central money during the month of September. Received and dep_oéU
ited and paid it out in business until the 30th of September; took some with him
to St. Louis on the 17th or 18th of September, 1857, and passed it there as current
funds. Witness got back to Pekin on the 25th of September. It was taken for
fare on the railroad, and by hotel keepers on the way.

T. N. Gill testified: Was doing business in Pekin in the fall of 1857. Rhode
Tsland Central money circulated generally here as money, until in September ; don’t
remember what date ; it also circulated at Delavan, where witness kept a business
house. In August and September all Illinois money was considered shaky. Rhode
Island Central money was received and paid out for grain generally about the 15th
or 20th of September, 1857, as other money. Witness got New York city money
for Rhode Island Central money at a small discount, about 1-2 or 1 per cent. in
New York city, of the house of Swift, Bronson & Co. There were several hun-
dred dollars, but don’t recollect the exact amount.




B. F. Blossom testified for defendants, that the package, when first received from
St. Louis from Roney, contained more than $465 Rhode Island Central bills; and
witness, before the special depesit, took some of it, don’t recollect how much, and
gave it to plaintiff. Anderson & Co. failed about October 1, 1857. Witness sent
over $400 Rhode Island C'entral bills to New York in September, 1857. Sent one
package on the 9th, and one on the 24th, to buy exchange. It was sold at 1-2 per
cent. discount in the New York market at that time. At the same time the Ohio,
Indiana and Kentucky bank bills were selling at from 2 to 3 per cent. discount.
Sent to Woodruff & Co., New York city.

J. T. McDougall testified for defendants, that he was, in the summer and fall of
1857, President of the Rhode Island Central Bank; and the bank did not suspend
payment or close its doors, until after the general suspension of the Rhode Island
banks, which was on the 28th day of September, 1857. Witness thinks he redeem-
ed at the Rhode Island Central Bank some bills presented the day after the general
suspension, 28th September, 1857, but can’t say certain. On the 6th of October,
an injunction was obtained against the Rhode Island Central Bank, to prevent its
paying out and redeeming any more bills, and from that time witness left and con-
sidered the bank failed. Thompson, the publisher of the Thompson’s Bank Note
Reporter, was the agent in New York city to redeem the bills of the bank in New
York city,.and he failed on the 25th August, but the Rhode Island Central Bank did
not then fail. The capital of the bank was $496,000.

auwiniin v John Tooker testified for plaintiff, that the package of money shown in court,
= was the same money received by express from Pittsburg in September, 1858.

Plaintiff called one Friday, who testified that he was with plaintiff in defendants’
banking house in September, 1857; and plaintiff’ wanted over $400 in specie. Wit-
ness, Blossoiu, the clerk of-the defendants, said they had not got it to spare, but had
some Eastern money that was perfectly good in St. Louis. Then plaintiff took it.

puintinein. T his was all the testimony offered in the cause.
owctions The court gave for the plaintiff’ the following instructions to the jury:
~ 1st. The court instructed the jury that, if they believe, from the evidence, that
the plaintiff took the money upon the condition that he could use it in St. Louis,
and that the plaintiff in a reasonable time tried to use itin St. Louis, and could not
do so, and returned it to the defendants in a reasonable time, they will find for the
plaintiff. ’ -
2d. If the jury believe from the evidence, that the Rhode Island Central Bank
had failed at the time the money was paid to the plaintiff, they will find for the
plaintiff.
3d. Tf the jury believe from the evidence, that the money in question was paid
to the plaintiff to be used in St. Louis, and was induced to take it upon the repre-
sentation of the defendants’ agent that he could use it in St. Louis, and before the
plaintiff, by the use of reasonable diligence, could use the money in St. Louis, the ¢,

bank failed, they will find for the plaintiff. ‘ ‘
oM
To the giving of which defendants then-and there excepted, and defendants "\j é“
os ; 4 e~ g 5

the Court to instruct the jury as follows: :
o g v
If the jury believe, from the evidence, that the bank bills were generally received
isrnctions, and treated as money in business transactionsyand so considered by the community
weslat the time and place of payment, then if the bank failed, or they afterwards were
discredited, the loss must fall on the plaintiff, in whose hands they were at the time,
and they will find for defendants.

2. If the jury believe from the evidence, that the money, (said bank Dbills in con-
troversy) on the 26th day of September, 1857, was paid by the defendants to the
plaintiff, and was then passing as current money in the state of Illinois, and at the
place where it was paid, and in that commercial community, and that the bank itself
was paying specie at its counter for the bills at that time, then they will find for the
defendants.




3. That if the jury believe from the evidence, that the money was current at the
time it was paid to the plaintiff, and the bank broke after the day of payment, that
the party in whose hands the money was found at the time it broke must bear the
loss ; and if they further so believe that the plaintiff had the money in his hands at
the time the bank broke, they will find for the defendants.

And the Court then modified the defendants’ instructions as asked, and inserted the
word “unconditionally,” so that each instruction would read: If the money was paid
“unconditionally.” To which modification the defendants then and there excepted;
and thereupon the jury returned a verdict for the plaintiff for $427. And defendants
then moved the Court fora new trial for the following reasons :

wotimre  Because the finding of the jury was contrary to the law and the evidence,
pewuial & Because the Court gave improper instructions to the jury for the plaintiff.
Because the Court improperly modified the instructions asked for by defendants.
Because the instructions, as given by the Court, were calculated to mislead the

Jury-
Which motion the court overruled, and entered judgment for plaintift. To all-
which the defendants then and there excepted.

B. S. PRETTYMAN, for Defendants.
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STATE OF ILLINOIS, % OCTOBER TERM TAZEWELL
TAZEWELL COUNTY.S CIRCUIT COURT, 1858, THIRD DIVISION.

GIDEON H. RUPERT and JAMES HAINES
: vs.
STEPHEN RONEY,
33 Fricesy st

} Appeal from Tazewell.

This was an action of assumpsit, brought by Roney against Rupert and Haines at
said term of said court, to recover a sum of money of them for a sum of the bills
of the “ Rhode Island Central Bank,” which Rupert and Haines as bankers had paid
out in the course of their business to Roney, and afterwards, when the bills of said,
bank had ceased to be current, refused to receive back on deposit.

peclaration.  T'he declaration contains the common counts.

Pages 1 to b..

printimsws On the trial the plaintiff, Roney, called one B. F. Blossom, who testified that he
7™ ®*was clerk for defendants, Rupert and Haines; that on the morning of the 26th of
September, 1857, plaintiff had deposited with defendants $427, $350 in gold, but the
gold having been deposited before the 1st of Septewber, witness thought that plain-
tiff was not entitled to itaccording to defendants’ rule, which was printed in plaintiff’s.

bank book. The rule was as follows:

- “Notice ro DgrosiTors.”

«All specie accounts must be settled up twice each year, in September and March,
by withdrawal of the specie or changing it into currency at our current buying rates
at the time of such change. If depositors neglect such settlement in September
and March, all specie deposited by them previous to that time will become currency.

Pekin, March 1, 1855. G. H. Rurertr & Co.?

The balance of the $427 was in currency. Roney came in the afternoon of the
26th, and said he wanted to take something to St. Louis, and wished to know what
witness thought weuld go there. Witness told Roney that he had heard from a
package of Rhode Island Central received from them at St. Louis on the 24th; that
it was good there then. Witness told Roney that the Rhode Island currency was
redeemed by Anderson & Co., bankers, St. Louis, and witness supposed he could dis-

ose of it there as well if not better than Illinois bank bills, which were then de-
eried there, and at a discount ; Roney then said he would take, and witness gave him,
$427 in Rhode Island Central Bank bills, and charged him therewith $427. The
Rhode 'Island Central Bank bills were then current in Pekin, in said county, and
elsewhere in Illinois, so far as witness knew. Defendants were then and had been
receiving them from plaintiff and others as money, and continued to so receive them
and pay them out until the morning of the 30th of September.

Soon after October 1st, defendants received by express a package containing sev-
eral hundred dollars of Rhode Island Central money from Roney from St. Louis;
don’t recollect the amount; considerably over the $427 ; Haines opened it; it con-
tained about $18 other than Rhode Island Central bills which was current at Pekin,
but Roney said uncurrent in St. Louis. Defendants gave Roney credit with the §18,
and threw the Rhode Island Central bills into the vault, and told witness not to enter
them as a credit to Roney. They were not then considered good, and defendants
were not taking them on deposit or passing them out.- They were not received then
in Peoria, or elsewhere in Illinois, so far as witness knew, except at a great discount.

“  Witness had been clerk for defendants since July, 1857. On the 6th of October,
1857, and just after Roney got back from St. Louis, he came in and wanted the
Rhode Island Central money expressed from St. Louis passed to his credit as current
funds. Haines refused to do it, and it was then specially deposited, Rhode Island
.. Bank bills $465, for plaintiff. There were several conversations between Haines and
Roney before the special deposit was made. - Roney some time afterwards came in and |
got the Rhode Island Central money specially deposited by him, and took it off with
him, and never afterwards.returned it to defendants, The money was generally cur-




rent in Pekin when I gave it to-Roney, but many farmers being prejudiced against
foreign money, I kept Illinois currency for them. Witness knew that during all the
month of September Rhode Island Central money was sent by defendants as bankers
to New York, Boston, and Chicago, and, until the 28th, to St. Louis, in payment of
drafts and exchange, and was always received and credited by the parties to whom it
was sent as current funds.

It was also proved that the defendants were private bankers, and doing business
as such in Pekin, and that said Blossom was their clerk and agent to receive and pay
out money brought for deposit.

Plaintiff then read the deposition of George D. Hall, who testified that he was
doing business in St. Louis in September, 1857; that plaintiff owed him a large sum
of money, and on the morning of the 28th of September, 1857, Roney then and
there tendered him several hundred dollars Rhode Island Central Bank bills. Wit-
ness sent his clerk to his banker, and was informed that the money was uncurrent,
:Il{ud would not be taken on deposit. Witness then refused to receive them of

oney.

Plaintiff then read the deposition of Wm. A. Singer, who testified that in October,
1857, plaintiff owed him, and gave him a check on defendants’ bank for special de-
posit of Rhode Island Central, $555, on the debt; and witness took it, agreeing that
if he could get it off he would account for it, and if not he would return it. The
money was uncurrent and could not be disposed of at Pittsburg, and he, at Roney’s °
request, returned it to him in September, 1858.

Plaintiff then produced in court and tendered to defendants $427, in bills of
Rhode Island Central Bank, which defendants refused to accept.

I. E. Leonard, a witness for plaintiff, testified that he was doing business in Pekin,
and was in September, 1857; that he got his knowledge of the soundness or unsound-
ness of currency from the Detecters; that Thompson’s Bank Note Reporter is one of,
the best. The plaintiff offered the printed paper, Thompson’s Bank Note Reporter,
and defendants objected. The objection was overruled, and defendants excepted;
and the paper was read to the jury, which quoted the Rhode Island Central Bank as
failed the 24th of August, 1857. Witness did not think that the Marine Bank, or
George Smith & Co.s Bank took it during the month of September. The
bank was looked upon as suspicious during the month of September, 1857. Witness
himself took it in and paid it out during September; knew it was taken along several
railroads and redeemed by Adams & Co., bankers, Chicago.

J. S. Dawson testified that he was Express agent in Pekin, in September, 1857;
that he received a package from St. Louis marked money, and dated 28th Septem-
ber, 1857, directed to G. H. Rupert & Co. It would then take a package about
three days to come from St. Louis to Pekin by express. Witness sent Rhode Island
Central money to Cincinnati and Philadelphia in August and September, 1857, and it
was sent back to him; he also sent Tllinois currency at the same time to Philadelphia
and Cincinnati, and it was also returned as uncurrent; yet Rhode Island Central was
current, and received and paid out by witness and others in Pekin all the time up to
the 30th of September, 1857, and also along the line of the railroad in the state,
but the reputation of the bank was bad; it was not taken at St. Louis, and steamboats
would not take it. Illinois currency was also refused, and at a discount, in St. Louis
during all the fall.

C. A. Roberts, for plaintiff, testified that he was in St. Louis on the 28th of Sep-
tember, 1857. Could not pass Rhode Island Central money; tried to get it redeem-
ed at Anderson & Co.’s Bank, but they had failed and closed their doorsat 10 o’clock
the morning of the 28th. Came back with Roney on the 2d of October.

John Haas wentdown to St. Louis with Roney; was there on the 28th of Septem-
ber, 1857; then understood the money was uncurrent. Witness received and paid
out that kind of money all through the month of Neptember.

L. H. Wilkey testified that he had been in business in Fekin fourteen years, and
he took the Rhode Island Central money during all the month of September, and it
was generally current there, and taken on deposit at defendants’ bank, until the 30th
of September, 1857.




Defendants’
teatimony
17 to 23,

T. S. Ely then testified: I am a banker by profession; in that business; in Cur-
tiss’ banking house in the fall of 1857. The Rhode Island Central bills were geod
as currency until the 1st of October, 1857. There was during all the month of Sep-
tember, Rhode Island C'entral money sent from the bank at which witness then was, to
other places in exchange as currency, and in payment of debts. Don’t recollect of
any being returned as uncurrent. The Bureau Valley railroad took and deposited
that kind of money during the sumer. :

A. B. Thompson testified that he was engaged in the banking business at the Cen-
tral Bank in Peoria in the fall of 1857. The money was received in the Central
Bank up to the 28th of September, 1857, as other currency, and so paid it out; and
was there then so generally received and paid out. Witness went to Chicago; thinks
all the banks there received it on deposit and paid it out. It was in September as
good as any ordinary currency. The Rock Island railroad took it as long as they
deposited at the Central Bank; think they quit depositing there in September. They
received from Adams & Co., of Chicago, during the month of September divers
packages of Rhode Island Central money, which was always taken and treated by the
bank as ordinary currency.

Plaintiff, on cross examination, asked witness, “Who owned the Central Bank?”> Ob-
jected to by defendants as immaterial, and objection sustained. Also, “Was not the
Rhode Island Central money received and paid out on the credit of western capital-
ists?” Objected to by defendants for like reasons, and objection sustained. The Cen-
tral Bank at Peoria received and paid out more of the Rhode Island Central money
in the summer of 1857 than any other currency. They refused to receive it or pay
it out after the 29th of September, 1857, because they heard it was broke.

Brewer Thompson testilied for defendants, that he was Accountant in the banking
business at Joliet, Illinois; that the Rhode Island Central money was received and
paid generally and taken on deposit, and paid out by the bank where witness was,
and taken by the Chicago, Alton & St. Louis railroad until the 29th of September,
1857; that he had business with many towns on the line of that railroad, and during
all that time it was received and treated at all of them as good currency. On cross
examination, plaintiff asked, ¢Who owned the Merchants’ & Drovers’ Bank, Joliet,
and the Central Bank at Peoria?”> Objected to by defendants, and objections overruled.
Witness answered, “Governor Matteson.” To all of which defendants then and
there excepted. The Merchants’ & Drovers’ Bank circulated this money largely, as
did also the Chicago, Alton & St. Louis railroad. Witness thought the Rhode Island
Central Bank did not fail in August. Their redeeming agentin New York failed,
and their bills were thrown out for a day or two.

David Kern testified for defendants, that he resided at Atlanta, in Logan county,
Illinois; was engaged in banking in the fall of 1857; received Rhode Islar.ld Central
money on deposit and paid it out as other money, and it was current until Septem-
ber 29, 1857. Witness sent off many packages with some bills of that kind inter-
spersed with the bills comprising the packages, and none was ever returned as uncur-
rent, except a package sent to Springfield on the 28th of September.

James Milner testilied that he was a merchant at Pekin in the fall of 1857; knew
Rhode Island Central money during the month of September. Received and depos-
ited and paid it out in business until the 30th of September; took some with him
to St. Louis on the 17th or 18th of September, 1857, and passed it there as current
funds. Witness got back to Pekin on the 25th of September. It was taken for
fare on the railroad, and by hotel keepers on the way.

T. N. Gill testified: Was doing business in Pekin in the fall of 1857. Rhode
Island Central money circulated generally here as money, until in September ; don’t
remember what date ; it also circulated at Delavan, where witness kept a business
house. In August and September all Illinois money was considered shaky. Rhode
Island Central money was received and paid out for grain generally about the 15th
or 20th of September, 1857, as other money. Witness got New York city money
for Rhode Island Central money at a small discount, about 1-2 or 1 per cent. In
New York city, of the house of Swift, Bronson & Co. There were several hun-
dred dollars, but don’t recollect the exact amount.




B. F. Blossom testified for defendants, that the package, when first received from
St. Louis from Roney, contained more than $465 Rhode Island Central bills; and
witness, before the special depesit, took some of it, don’t recollect how much, and
gave it to plaintiff. Anderson & Co. failed about October 1, 1857. Witness sent
over $400 Rhode Island G'entral bills to New York in September, 1857. Sent one
package on the 9th, and one on the 24th, to buy exchange. It was sold at 1-2 per
cent. discount in the New York market at that time. At the same time the Ohio,
Indiana and Kentucky bank bills were selling at from 2 to 3 per cent. discount.
Sent to Woodruff & Co., New York city.

J. T. McDougall testified for defendants, that he was, in the summer and fall of
1857, President of the Rhode Island Central Bank; and the bank did not suspend
payment or close its doors, until after the general suspension of the Rhode Island
banks, which was on the 28th day of September, 1857. Witness thinks he redeem-
ed at the Rhode Island Central Bank some bills presented the day after the general
suspension, 28th September, 1857, but can’t say certain. On the 6th of October,
an injunction was obtained against the Rhode Island Central Bank, to prevent its
paying out and redeeming any more bills, and from that time witness left and con-
sidered the bank failed. Thompson, the publisher of the Thompson’s Bank Note
Reporter, was the agent in New York city to redeem the bills of the bank in New
York city, and he failed on the 25th August, but the Rhode Island Central Bank did
not then fail. The capital of the bank was $496,000.

Linar - John Tooker testified for plaintiff, that the package of money shown in court,
%" was the same money received by express from Pitisburg in September, 1858.

_Plaintiff called one Friday, who testified that he was with plaintiff' in defendants’

banking house in September, 1857; and plaintiff’ wanted over $400 in specie. Wit-

ness, Blossoin, the clerk of the defendants, said they had not got it to spare, but had

some Eastern money that was perfectly good in St. Louis. Then plaintiff took it.

o, This was all the testimony offered in the cause.
sructions . The court gave for the plaintiff’ the following instructions to the jury:
1st. The court instructed the jury that, if they believe, from the evidence, that
the plaintiff took the money upon the condition that he could use it in St. Louis,
and that the plaintiff in a reasonable time tried to use it in St. Louis, and could not
do so, and returned it to the defendants in a reasonable time, they will find for the
laintiff.
X 2d. If the jury believe from the evidence, that the Rhode Island Central Bank
had failed at the time the money was paid to the plaintiff, they will find for the
plaintiff.
3d. Tf the jury believe from the evidence, that the money in question was paid
to the plaintiff to be used in St. Louis, and was induced to take it upon the repre-
sentation of the defendants’ agent that he could use it in St. Louis, and before the
plaintiff, by the use of reasonable diligence, could use the money in St. Louis, the

bank failed, they will find for the plaintiff.

To the giving of which defendants then and there excepted, and defendants asked
the Court to instruct the jury as follows:

If the jury believe, from the evidence, that the bank bills were generally received
Detndants ) treated as money in business transactions, and so considered by the community
mes2l gt the time and place of payment, then if the bank failed, or they afterwards were
diseredited, the loss must fall on the plaintiff, in whose hands they were at the time,

and they will find for defendants.

2. If the jury believe from the evidence, that the money, (said bank bills in con-
troversy) on the 26th day of September, 1857, was paid by the defendants to the
plaintiff, and was then passing as current money in the state of Illinois, and at the
place where it was paid, and in that commercial conmunity, and that the bank itself
was paying specie at its counter for the bills at that time, then they will find for the ™
defendants.
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3. That if the jury believe from the evidence, that the money was current at the
time it was paid to the plaintiff, and the bank broke after the day of payment, that
the party in whose hands the money was found at the time it broke must bear the
loss ; and if they further so believe that the plaintiff had the money in his hands at
the time the bank broke, they will find for the defendants.

And the Court then modified the defendants’ instructions as asked, and inserted the
word ‘““unconditionally,” so that each instruction would read : If the money was paid
“unconditionally.” To which modification the defendants then and there excepted,;
and thereupon the jury returned a verdict for the plaintiff for $427. And defendants
then moved the Court fora new trial for the following reasons :

Because the finding of the jury was contrary to the law and the evidence.
Because the Court gave improper instructions to the jury for the plaintift.
Because the Court improperly modified the instructions asked for by defendants.
Because the instructions, as given by the Court, were calculated to mislead the

jury.

Which motion the court overruled, and entered judgment for plaintiff. To all
which the defendants then and there excepted.

B. S. PRETTYMAN, for Defendants. _







STATE OF ILLINOIS, } THIRD GRAND DIVISION,
SUPREME COURT. APRIL, PERM, 4, D. 1859,

RUPERT & HAINES, Appellants,
s,
RONEY, Appellee.

Brief for Appellants.

In this case the record shows that the money paid was current bank bills of the
Rhode Island Central bank; that they were then current at the time and place of pay-
ment, and were generally current through the state and elsewhere, though some per-
sons refused to take them; and the bank at the time of the payment of the bills to
the appellee was solvent, and paying specie at its counter for its bills; and that after
the payment to the appellee the bank failed, and its bills became uncurrent while in
the hands of the appellee, who afterwards offered to return them to appellants; and
this suit 1s to recover the amount of those bank bills paid him.

1. The first point we make, is, that a payment in current bank bills is a good pay-
ment and satisfaction of the debt. If the bank bills are paid and received as money,
and the bank is not then insolvent, and the bank afterwards fails, the loss must fall
on the party in whose hands the bills are at the time of the failure.

This principle is manifestly in accordance with the requirements of commerce, and
is declared, if not decided, in 13 Wendall 105, 113; and a like principle is recog-
nized in Story on Promissory Notes § 113, and at page 509 ; and is more fully de-
termined in 9 Pick. Rep. 539, 542; and in 1 Metcalf, 158. ;

2. Appellants insist that bank notes are not at law to be treated as drafts and bills
of exchange, but are passed and conventionally treated as money. See 1 Burr Rep.
457,83 T. R.554. And the payment as money is conclusive on the appellee; and
even though he had received the bills under protest, it would be unavailing. 1 Met-
calf Rep. 159.

" The admission of the proof of ownership of the bank at Joliet was immaterial
and irrelevant, and calculated to mislead the jury; and so also the reading of Thomp-
son’s Bank Note Reporter to the jury was improper, incompetent, mere hearsay, and
not the best evidence the case was susceptible of.

3. The first and third instructions of the appellee are notbased upon the evidence
given in the cause. No witness testified that the money was paid on any condition;
and the witness Blossom was the agent of appellants for a special purpose only, viz:
to receive and pay out money on deposit ; and he, as an agent for a special purpose,
could not bind his principal out of the scope of his authority; and any guarantee or-
assurance of the validity of any bill or note, if made by a special agent without
authority, would be void as to the appellants.” This principle is decided in 9 Pick.
Rep. 542.

And the instructions of the appellee, not being based upon the evidence as given,
were culculated to mislead the jury and injure the appellants, and ought not to have
been given in this case. See 1 Scam. 47, 14 Ills. Rep. 472; 3 Gill. Rep. 368.

The instructions as asked for by appellants stated the law upon the proof cor-
rectly, and should have been givenas asked; and the modification of them by insert-
ing the word “unconditionally” after the word “paid,” not being founded upon the
testimony, is, for like reasons, erroncous, and they thus were improperly modified,
and still more calculated to mislead the jury; in doing which the court erred as
aforesaid.

And this verdict being palpably contrary to the evidence, a new trial ought to have
been granted. 1 Gill. Rep. 70; 5 Gill Rep. 72.

B. S. PRETTYMAN, Attorney for Appellants.
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STATE OF ILLINOIS, }OCTOBER TERM TAZEWELL
TAZEWELL COUNTY.S CIRCUIT COURT, 1858, THIRD DIVISION.

GIDEON H. RUPERT and JAMES HAINES
£ : e e oS, 2 :
“STEPHEN RONEY. = © =

} Appeal from Tazewell.

This was an action of assumpsit, brought by Roney against Rupert and Haines at
said term of said court, to recover a sum of money of them for a sum of the bills
of the © Rhode Island Central Bank,” which Rupert and Haines as bankers had paid
out in the course of their business to Roney, and afterwards, when the bills of said
bank had ceased to be current, refused to receive back on deposit.

The declaration contains the common counts.

On the trial the plaintiff, Roney, called one B. F. Blossom, who testified that he
was clerk for defendants, Rupert and Haines; that on the morning of the 26th of
September, 1857, plaintiff had deposited with defendants $427, $350 in gold, but the
gold having been deposited before the 1st of Septewber, witness thought that plain-
Giff was not entitled to itaccording to defendants’ rule, which was printed in plaintiff’s
bank book. The rule was as follows:

«“Norice TO  DEPOSITORS.”

«All specie accounts must be settled up twice each year, in September and March,
by withdrawal of the specie or changingit into currency at our current buying rates
at the time of such change. If depositors neglect such settlement in September
and March, all specie deposited by them previous to that time will become curreney.

Pekin, March 1, 1855. G. H. Rueerr & Co,”

The balance of the §427 was in currency. Roney came in the afternoon of the
26th, and said he wanted to take something to St. Louis, and wished to know what
witness thought would go there. Witness told Roney that he had heard from a
package of Rhode Istand Central received from them at St. Louis on the 24th; that
it was good there then. Witness told Roney that the Rhode Island currency was
redeemed by Anderson & Co., bankers, St. Louis, and witness supposed he could dis-
pose of it there as well if not better than Illinois bank bills, which were then de-
cried there, and at a discount ; Roney then said he would take, and witness gave him,
$427 in Rhode Island Central Bank bills, and charged him therewith $427. The
Rhode Island Central Bank bills were then current in Pekin, in said county, and
elsewhere in Illinois, so far as witness knew. Defendants were then and had been
receiving them from plaintiff and others as money, and continued to so receive them
and pay them out until the morning of the 30th of September.

Soon after October 1st, defendants received by express a package containing sev-
eral hundred dollars of Rhode Island ‘Central money from Roney from St. Louis;
don’t recollect the amount ; considerably over the $427 ; Haines opened it; it con-
tained about $18 other than Rhode Island Central bills which was current at Pekin,
biit Roney said uncurrent in St. Louis. Defendants gave Roney credit with the $18
and threw the Rhode Island Central bills into the vault, and told witness not to enter
them as a credit to Roney. They were not then considered good, and defendants
were not taking them on deposit or passing them out. They were not received then
in Peoria, or elsewhere in Illinois, so far as witness knew, except at a great discount.
Witness had been clerk for defendants since July, 1857. On the 6th of October,
1857, and just after Roney got back from St. Louis, he came in and wanted the
Rhode Island Central money expressed from St. Louis passed to his credit as current
funds. Haines refused to do it, and it was then specially deposited, Rhode Island
Bank bills $485, for plaintiff. There were several conversations between Haines and
Roney before the special deposit was made. Roney some time afterwards came in and
got the Rhode Island Central money specially deposited by him, and took it off with
him, and never afterwards returned it to defendants. The money was generally cur-




rent in Pekin when I gave it to Roney, but many farmers being prejudiced against
foreign money, I kept Illinois currency for them. Witness knew that during all the
month of September Rhode Island Central money was sent by defendanis as lankers
to New York, Boston, and Chicago, and, until the 28th, to St. Louis, in payment of
drafts and exchange, and was always received and credited by the partics to whom if
was sent as current funds.

It was also proved that the defendants were private bankers, and doing business
as such in Pekin, and that said Blossom was tleir clerk and agent to receive and pay
out money brought for deposit.

Plaintiff’ then read the deposition of George D. Hall, who testified that he was
doing business in St. Louis in September, 1857; that plaintiff owed him a large sum
of money, and on the morning of the 28th of Septemb.r, 1857, Roney then and
there tendered him several hundred dollars Rhode Island Central Bank bills. Wit-
ness sent his clerk to Is banker, and was informed that the moncy was uncurrent,
and would not be taken on deposit. Witness then refused to receive them of
Roney.

Plaintiff then read the deposition of Win. A. Singer, who testified that in October,
1857, plaintiff owed him, and gave him a check on defendants’ bani for special de-
posit of Rhode Island Central, $555, on the debt; and witness took it, agreeing that
if he could get it off he would account for it, and if not he would return it. The
money was uncurrent and could not be disposed of at Pittsburg, and he, at Roney’s
request, returned it to him in Septeuiber, 1858.

Plaintiff then produced in court and tendered to defendants §427, in bills of
Rhode Island Central Bank, which defendants refused to accept.

I. E. Leonard, a witness for plaintiff, testified that he was doing busi. oss in Pekin,
and was in September, 1857; that he got his knowledge ot the soundness or unsound-
ness of currency from the Detecters; that Thompson’s Bank Note Reporter is one of
the best. The plaintiff offered the printed paper, Thompson’s Bank Note Reporter,
and defendants objected. 'The objection was overruled, and defendants excepted;
and the paper was read to the jury, which quoted the Rhode Islaud Central Bank as
failed the 24th of August, 1857. Witness did not think that the Marine Bank, or

.George Smith & Co.s Bank took it during the month of September. The
bank was looked upon as suspicious during the month of September, 1857. Witness
himself took it in and paid it out during September; knew it was taken along several
railroads and redeemed by Adams & Co., bankers, Cliicago.

J. S. Dawson testified that he was Express agent in Pekin, in September, 1857;
that he received a package from St. Louis marked money, and dated 28th Septem-
ber, 1857, directed to G. H. Rupert & Co. It would then take a package about
three days to come from St. Louis to Pekin by express. Witness sent Rhode Island
Central money to Cincinnati and Philadelphia in August and September, 1857, and it
was sent back to him; he also sent Tllinois currency at the same time to Philadelphia
and Cincinnati, and it was also returned as uncurrent; yet Rhode Island Central was
current, and received and paid out by witness and others in Pekin all the time up te
the 30th of September, 1857, and also along the line of the railroad in the state,
but the reputation of the bank was bad; it was not taken at St. Louis, and steamboats
would not take it. Illinois currency was also refused, and at a discount, in St. Louis
during all the fall.

C. A. Roberts, for plaintiff, testified that he was in St. Louis on the 28th of Sep-
tember, 1857. Could not pass Rhode Island Central money; tried to get it redeem-
ed at Anderson & Co.’s Bank, but they had failed and closed their doorsat 10 o’clock
the morning of the 28th. Came back with Roney on the 2d of October.

John Haas wentdown to St. Louis with Roney; was there on the 28th of Septem-
ber, 1857; then understood the money was uncurrent. Witness received and paid
out that kind of money all through the month of Neptember.

L. H. Wilkey testitied that he had been in business in Fekin fourteen years, and
he took the Rhode Island Central money during all the month of September, and it
was generally current there, and taken on deposit at defendants’ bank, until the 30th
of September, 1857.
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T. S. Ely then testified: I am a banker by profession; in that business; in Cur-
tiss’ banking house in the fall of 1857. The Rhode Island Central bills were geod
as currency until the st of October, 1857. There was during all the month of Sep-
tember, Rhode Island C'entral money sent from the bank at which witness then was, to
other places in exchange as currency, and in payment of debts. Don’t recollect of
any being returned as uncurrent. The Bureau Valley railroad took and deposited
that kind of money during the sumiuer.

A. B. Thompson testified that he was engaged in the banking business at the Cen=
tral Bank in Peoria in the fall of 1857. The money was received in the Central
Bank up to the 28th of September, 1857, as other currency, and so paid it out; and
was there then so generally received and paid out. Witness went to Chicago; thinks
all the banks there received it on deposit and paid it out. It was in September as
good as any ordinary currency. The Rock Island railroad took it as long as they
deposited at the Central Bank; think they quit depositing there in September. They
received from Adams & Co., of Chicago, during the month of September divers
packages of Rhode Island Central money, which was always taken and treated by the

bank as ordinary currency.
Plaintiff, on cross examination, asked witness, “Who owned the Central Bank?”’ Ob-

jected to by defendants as immaterial, and objection sustained. “Also, “Was not the

Rhode Island Central money received and paid out on the credit of svestern capital-
ists?” Objected to by defendants for like reasons, and objection sustained. The Cen-
tral Bank at Peoria received and paid out more of the Rhode Island Central money
in the summer of 1857 than any other currency. They refused to receive it or pay
it out after the 29th of September, 1857, because they heard it was broke.

Brewer Thompson testified for defendants, that he was Accountant in the banking
business at Joliet, Illinois; that the Rhode Island Central money iwas received and
paid generally and taken on deposit, and paid out by the bank where witness was,
and taken by the Chicago, Alton & St. Louis railroad until the 29th of Seprember,
1857; that he had business with many towns on the line of that railroad, and during
all that time it was received and treated at all of them as good currency. On cross
examination, plaintiff asked, ¢“Who owned the Merchants’ & Drovers’ Bank, Joliet,
and the Central Bank at Peoria?”’ Objected to by defendants, and objections overruled.

. Witness answered, “Governor Matteson.” To all of which defendants then and

there excepted. 'The Merchants’ & Drovers’ Bank circulated this money largely, as
did also the Chicago, Alton & St. Louis railroad. Witness thought the Rhode Island
Central Bank did not fail in August. Their redeeming agentin New York failed,
and their bills were thrown out for a day or two.

David Kern testified for defendants, that he resided at Atlanta, in Logan county,
Tilinois; was engaged in banking in the fall of 1857; received Rhode Island Central
money on deposit and paid it out as other money, and it was current until Septem-
ber 29, 1857. Witness sent off many packages with some bills of that kind inter-
spersed with the bills comprising the packages, and none was ever returned as uncur-
rent, except a package sent to Springfield on the 28th of September.

James Milner testilied that he was a merchant at Pekin in the fall of 1857; knew
Rhode Island Central money during the month of September. Received and depos-
ited and paid it out in business until the 30th of September ; took some with him
to St. Louis on the 17th or 18th of September, 1857, and passed it there as currcnt
funds. Witness got back to Pekin on the 25th of September. It was taken for
fare on the railroad, and by hotel keepers on the way.

T. N. Gill testified: Was doing business in Pekin in the fall of 1857. Rhode
Tsland Central money circulated generally here as money, until in September ; don’t
remember what date ; it also circulated at Delavan, where witness kept a business
house. In August and September all Illinois money was considered shaky. Rhode
Island Central money was received and paid out for grain generally about the 15th
or 20th of September, 1857, as other money. Witness got New York city money
tor Rhode Island Central money at a small discount, about 1-2 or 1 per cent. in
New York city, of the house of Swift, Bronson & Co. There were several hun-
dred dollars, but don’t recollect the exact amount.




B. F. Blossom testified for defendants, that the package, when first received from
St. Louis from Roney, contained more than $465 Rhode Island Central bills; and
witness, before the special depesit, took some of it, don’t recollect how much, and’
gave it to plaintiff. Anderson & Co. failed about October 1, 1857. Witness sent
over $400 Rhode Island G'entral bills to New York in September, 1857. Sent one
package on the 9th, and one on the 24th, to buy exchange. It was sold at 1-2 per
cent. discount in the New York market at that time. At the same time the Ohio,
Indiana and Kentucky bank bills were selling at from 2 to 3 per cent. discount.
Sent to Woodruff & Co., New York city. '
« J. T. McDougall testified for defendants, that he was, in the summer and fall of
1857, President of the Rhode Island Central Bank; and the bank did not suspend
payment or close its doors, until after the general suspension of the Rhode Island
banks, which was on the 28th day of September, 1857. Witness thinks he redeem-
ed at the Rhode Island CentraliBank some bills presented the day after the general
suspension, 28th September, 1857, but can’t say certain. On the 6th of October,
an injunction was obtained against the Rhode Island Central Bank, to prevent its
paying out and redeeming any more bills, and from that time witness left and con-
sidered the bank failed. Thompson, the publisher of the Thompson’s Bank Note
Reporter, was the agent in New York city to redeem the bills of the bank in New
York city, and he failed on the 25th August, but the Rhode Island Central Bank did
not then fail. The capital of the bank was $496,000.
amintittrs: John Tooker testified for plaintiff, that the package of money shown ‘in court,
e was the same money received by express from Pittsburg in September, 1858.
Plaintiff called one Friday, who testified that he was with plaintiff in defendants’
‘banking house in September, 1857; and plaintiff’ wanted over $400 in specie. ~Wit-
ness, Blossoiu, the clerk of the defendants, said they had not got it to spare, but had
some Eastern money that was perfectly good in St. Louis. Then plaintiff took it.

pmigtirwin. 1 HiS was all the testimony offered in the cause.
wedine The court gave for the plaintiff’ the following instructions to the jury:

Ist. The court instructed the jury that,if they believe, from the evidence, that
the plaintiff took the money upon the condition that he could use it in St. Louis,
and that the plaintiff in a reasonable time tried to use it in St. Louis, and could not
do so, and returned it to the defendants in a reasonable time, they will find for the
plaintiff.

2d. If the jury believe from the evidence, that the Rhode Island Central Bank
had failed at the time the money was paid to the plaintiff; they will find for the
plaintiff,

3d. If the jury believe from the evidence, that the money in question was paid
to the plaintiff to be used in St. Louis, and was induced to take it upon the repre-
sentation of the defendants’ agent that he could use it in St. Louis, and before the
plaintiff, by the use of reasonable diligence, could use the money in St. Louis, the
bank failed, they will find for the plaintiff.

To the giving of which defendants then and there excepted, and defendants asked
the Court to instruct the jury as follows:

] If the jury believe, from the evidence, that the bank bills were generally received
muractions, 20 treated as money in business transactions, and so considered Dy the community
mehat the time and place of payment, then if the bank failed, or they afterwards were

discredited, the loss must fall on the plaintiff; in whose hands they were at the time,
and they will find for defendants.

2. If the jury believe from the evidence, that the money, (said bank bills in con-
troversy) on the 26th day of September, 1857, was paid by the defendants. to the-
plaintiff, and was then passing as current money in the state of Illinois, and at the
place where it was paid, and in that commercial community, and that the bank itself
was paying specie at its counter for the bills at that time, then they will find for the
defendants,




3. That if the jury believe from the evidence, that the money was current at the
time it was paid to the plaintiff, and the bank broke after the day of payment, that
the party in whose hands the money was found at the time it broke must bear the
loss ; and if they further so believe that the plaintiff had the money in his hands at
the time the bank broke, they will find for the defendants.

And the Court then modified the defendants’ instructions as asked, and inserted the
word “unconditionally,” so that each instruction would read : If the money was paid
“unconditionally.” To which modification the defendants then and there excepted;
and thereupon the jury returned a verdict for the plaintiff for $427. And defendants
then moved the Court fora new trial for the following reasons :

Because the finding of the jury was contrary to the law and the evidence.

Motion for

wevuint, & Because the Court gave improper instructions to the jury for the plaintift.
Because the Court improperly modified the instructions asked for by defendants.
Because the instructions, as given by the Court, were calculated to mislead the

jury.

Which motion the court overruled, and entered judgment for plaintiffi To all
which the defendants then and there excepted.

B. S. PRETTYMAN, for Defendants.
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